
25 to 49 SFC products listed on NQLX.
Tier 3 Market Makers are assigned fewer
than 25 SFC products listed on NQLX.
In each case, the SFC products assigned
to a Market Maker in the aggregate must
account for at least 20% of the total vol-
ume in all SFCs traded on NQLX for the
preceding calendar quarter.

An NQLX Market Maker must meet all
of the following requirements:

(1) Be a member of NQLX;
(2) Be registered as a floor trader or

floor broker with the CFTC or as a dealer
with the Securities Exchange Commission
(SEC);

(3) Maintain records sufficient to prove
compliance with the NQLX Market Maker
requirements, including, but not limited to,
documents concerning personnel effecting
relevant orders, relevant trade and cash
blotters, relevant stock records, and docu-
ments concerning applicable internal sys-
tem capacity and performance; and

(4) Hold itself out as willing to buy and
sell SFCs for its own account on a regular
or continuous basis.

For an NQLX Market Maker to fulfill
the regular or continuous requirement in
paragraph (4) above, it must satisfy the
following criteria for each of its assigned
SFC products:

(i) Provide continuous two-sided quo-
tations for the first two delivery months of
each assigned SFC product throughout the
trading day, except during unusual market
conditions as determined by NQLX (such
as a fast market in either the SFC product
or the security underlying the SFC prod-
uct) at which times the Market Maker must
use its best efforts to quote continuously
and competitively;

(ii) Quote for the first two delivery
months, with (A) a Maximum Bid/Ask
Spread of no more than the greater of
$0.10 or 150% of the bid/ask spread in the
primary market for the security underly-
ing the SFC product and (B) a Minimum
Number of Contacts of no less than the
lesser of 10 contracts or the corresponding
contract size equivalent of the best bid and
best offer for the security underlying the
SFC product; and

(iii) Respond to requests for quota-
tion in each assigned SFC product within
5 seconds for all delivery months other
than the first two delivery months with a
two-sided quotation that has (A) a Maxi-
mum Bid/Ask Spread of no more than the

greater of $0.20 or 150% of the bid/ask
spread in the primary market for the secu-
rity underlying the SFC product and (B)
a Minimum Number of Contracts of no
less than the lesser of 5 contracts or the
corresponding contract size equivalent of
the best bid and best offer for the security
underlying the SFC product.

Any NQLX Market Maker that fails
to comply with the NQLX rules, CFTC
rules, or SEC rules, as applicable, is sub-
ject to disciplinary action in accordance
with NQLX rules.

LAW

Section 1256(g)(8)(A) defines the term
“options dealer” to mean any person regis-
tered with an appropriate national securi-
ties exchange as a market maker or special-
ist in listed options. Section 1256(g)(9)(B)
provides that a person shall be treated as
a dealer in SFCs or options on such con-
tracts if the Secretary determines that such
person performs, with respect to such con-
tracts or options, as the case may be, func-
tions similar to the functions performed by
an options dealer. Section 1256(g)(9)(B)
further provides that such determination
shall be made to the extent appropriate to
carry out the purposes of that section.

The legislative history for § 1256(g)(9)
states the following with respect to the de-
termination process:

The determination of who is a dealer
in securities futures contracts is to be
made in a manner that is appropriate to
carry out the purposes of the provision,
which generally is to provide compa-
rable tax treatment between dealers in
securities futures contracts, on the one
hand, and dealers in equity options,
on the other. Although traders in se-
curities futures contracts (and options
on such contracts) may not have the
same market-making obligations as
market makers or specialists in equity
options, many traders are expected to
perform analogous functions to such
market makers or specialists by pro-
viding market liquidity for securities
futures contracts (and options) even
in the absence of a legal obligation to
do so. Accordingly, the absence of
market-making obligations is not in-
consistent with a determination that a
class of traders are dealers in securities
futures contracts (and options), if the

relevant factors, including providing
market liquidity for such contracts (and
options), indicate that the market func-
tions of the traders is comparable to
that of equity options dealers.

H.R. Conf. Rep. No. 106–1033, at 1036
(2000).

HOLDING

It is determined that Tier 1, Tier 2,
and Tier 3 NQLX Market Makers that
satisfy the requirements described above
perform functions similar to the func-
tions performed by options dealers (as
defined in § 1256(g)(8)(A)) and that
these NQLX Market Makers are there-
fore dealers in SFCs within the meaning
of § 1256(g)(9)(B). This determination
will cease to apply in the event of mate-
rial changes in the NQLX Market Maker
program affecting the Tier 1, Tier 2, or
Tier 3 Market Makers described above.
See § 601.601(d)(2)(v) of the Income Tax
Regulations.

EFFECTIVE DATE

The effective date of this ruling is the
date of publication in the Internal Revenue
Bulletin. Because this ruling is prospec-
tive only, the holding applies to SFCs that
are entered into by a dealer in SFCs on or
after the effective date of this ruling.

DRAFTING INFORMATION

The principal author of this revenue rul-
ing is K. Scott Brown of the Office of As-
sociate Chief Counsel (Financial Institu-
tions & Products). For further informa-
tion regarding this revenue ruling, contact
K. Scott Brown at (202) 622–3920 (not a
toll-free call).

Dealers in securities futures con-
tracts. This ruling holds that Category 1
and Category 2 OneChicago LLC Mar-
ket Makers that satisfy the Market Maker
requirements described in the ruling and
satisfy the section 1256 Dealer Qualifi-
cation quotation requirements described
in the ruling perform functions similar to
the functions performed by options deal-
ers (as defined in section 1256(g)(8)(A)
of the Code) and that these OneChicago
LLC Market Makers are therefore dealers
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in securities futures contracts within the
meaning of section 1256(g)(9)(B).

Rev. Rul. 2004–95

ISSUE

If a Category 1 or Category 2
OneChicago LLC (OneChicago) Mar-
ket Maker satisfies the Market Maker
requirements described below and sat-
isfies the Section 1256 Dealer Qualifi-
cation quotation requirements described
below, is it a dealer in securities futures
contracts (SFCs) within the meaning of
§ 1256(g)(9)(B) of the Internal Revenue
Code?

FACTS

OneChicago has been designated by the
Commodity Futures Trading Commission
(CFTC) as a contract market that is per-
mitted to list SFCs. As such, OneChicago
is a “qualified board or exchange” within
the meaning of § 1256(g)(7). OneChicago
has a market maker program under which
OneChicago members may qualify as
OneChicago Market Makers eligible for
the market maker exclusion provided in
OneChicago’s customer margin rules.
OneChicago Market Makers are obli-
gated to provide liquidity for their specifi-
cally assigned SFC products that trade on
OneChicago. For this purpose, an SFC
product consists of contracts that may
have varying maturities but that all relate
to a particular underlying security or a par-
ticular narrow-based index of securities.

A Category 1 or Category 2
OneChicago Market Maker must meet
all of the following requirements:

(1) Be a member of OneChicago;
(2) Be registered as a floor trader or

floor broker with the CFTC or as a dealer
with the Securities and Exchange Com-
mission (SEC);

(3) Maintain records sufficient to prove
compliance with OneChicago Market
Maker requirements and the related regu-
lations and rules of the CFTC or SEC, as
applicable, including, without limitation,
trading account statements and other fi-
nancial records sufficient to detail activity;
and

(4) Hold itself out as willing to buy and
sell SFCs for its own account on a regular
or continuous basis.

For a OneChicago Market Maker to ful-
fill the regular or continuous requirement
in paragraph (4) above, it must satisfy the
following criteria, as applicable, for each
of its assigned SFC products:

Category 1 Market Maker — The mem-
ber provides continuous two-sided quo-
tations throughout the trading day for
all delivery months of all assigned SFC
products (where such assigned SFC prod-
ucts represent in the aggregate at least a
meaningful proportion of the total trading
volume on OneChicago), except during
unusual market conditions as determined
by OneChicago (such as a fast market in
either an SFC product or a security un-
derlying an SFC product), at which time
the member must use its best efforts to
quote continuously and competitively;
and, when the member provides quota-
tions, it quotes for a minimum of one SFC
with a Maximum Bid/Ask Spread of no
more than the greater of $0.20 or 150%
of the bid/ask spread in the primary mar-
ket for the security underlying each SFC
product; or

Category 2 Market Maker — The mem-
ber responds to at least 75% of the re-
quests for quotation (RFQs) for all deliv-
ery months of all assigned SFC products
(where such assigned SFC products rep-
resent in the aggregate at least a mean-
ingful proportion of the total trading vol-
ume on OneChicago), except during un-
usual market conditions as determined by
OneChicago (such as a fast market in ei-
ther an SFC product or a security under-
lying an SFC product), at which times
the member must use its best efforts to
quote competitively; and, when the mem-
ber responds to RFQs, it quotes within five
seconds for a minimum of one SFC with
a Maximum Bid/Ask Spread of no more
than the greater of $0.20 or 150% of the
bid/ask spread in the primary market for
the security underlying each SFC product.

For purposes of the preceding require-
ments for Category 1 and Category 2 Mar-
ket Makers, a “meaningful proportion of
the total trading volume on OneChicago”
means a minimum of 20% of the trading
volume of SFCs traded on OneChicago
during the calendar quarter.

Any OneChicago Market Maker that
fails to comply with the OneChicago rules,
CFTC rules, or SEC rules, as applicable,
is subject to disciplinary action in accor-
dance with OneChicago rules.

Section 1256 Dealer Qualification.
Category 1 and Category 2 Market Mak-
ers seeking to qualify as a § 1256(g)(9)(B)
dealer under OneChicago’s market maker
program must agree to meet minimum
quotation size requirements for all of their
assigned SFC products that are speci-
fied for purposes of the market maker
exclusion provided in OneChicago’s mar-
gin rules. Category 1 and Category 2
Market Makers must provide continuous
two-sided quotations or respond to re-
quests for quotations in accordance with
the applicable obligations set forth above
by quoting:

(a) ten contracts for each product not
covered by (b) or (c);

(b) five contracts for each product spec-
ified by the member to the extent such quo-
tations are provided for delivery months
other than the next two delivery months
then trading; and

(c) one contract for any single stock fu-
tures contract where the average market
price for the underlying stock was $100 or
higher for the preceding calendar month
or for any narrow-based stock index fu-
tures contract, as defined by § 1a(25) of the
Commodity Exchange Act.

LAW

Section 1256(g)(8)(A) defines the term
“options dealer” to mean any person regis-
tered with an appropriate national securi-
ties exchange as a market maker or special-
ist in listed options. Section 1256(g)(9)(B)
provides that a person shall be treated as
a dealer in SFCs or options on such con-
tracts if the Secretary determines that such
person performs, with respect to such con-
tracts or options, as the case may be, func-
tions similar to the functions performed by
an options dealer. Section 1256(g)(9)(B)
further provides that such determination
shall be made to the extent appropriate to
carry out the purposes of that section.

The legislative history for § 1256(g)(9)
states the following with respect to the de-
termination process:

The determination of who is a dealer
in securities futures contracts is to be
made in a manner that is appropriate to
carry out the purposes of the provision,
which generally is to provide compa-
rable tax treatment between dealers in
securities futures contracts, on the one
hand, and dealers in equity options,
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on the other. Although traders in se-
curities futures contracts (and options
on such contracts) may not have the
same market-making obligations as
market makers or specialists in equity
options, many traders are expected to
perform analogous functions to such
market makers or specialists by pro-
viding market liquidity for securities
futures contracts (and options) even
in the absence of a legal obligation to
do so. Accordingly, the absence of
market-making obligations is not in-
consistent with a determination that a
class of traders are dealers in securities
futures contracts (and options), if the
relevant factors, including providing
market liquidity for such contracts (and
options), indicate that the market func-
tions of the traders is comparable to
that of equity options dealers.

H.R. Conf. Rep. No. 106–1033, at 1036
(2000).

HOLDING

It is determined that Category 1 and
Category 2 OneChicago Market Makers
that satisfy the Market Maker require-
ments described above and satisfy the
Section 1256 Dealer Qualification quo-
tation requirements described above per-
form functions similar to the functions
performed by options dealers (as de-
fined in § 1256(g)(8)(A)) and that these
OneChicago Market Makers are therefore
dealers in SFCs within the meaning of
§ 1256(g)(9)(B). This determination will
cease to apply in the event of material
changes in the OneChicago Market Maker
program affecting the Category 1 or Cat-
egory 2 Market Makers described above.
See § 601.601(d)(2)(v) of the Income Tax
Regulations.

EFFECTIVE DATE

The effective date of this ruling is the
date of publication in the Internal Revenue
Bulletin. Because this ruling is prospec-
tive only, the holding applies to SFCs that
are entered into by a dealer in SFCs on or
after the effective date of this ruling.

DRAFTING INFORMATION

The principal author of this revenue rul-
ing is K. Scott Brown of the Office of As-
sociate Chief Counsel (Financial Institu-

tions & Products). For further informa-
tion regarding this revenue ruling, contact
K. Scott Brown at (202) 622–3920 (not a
toll-free call).

CFR part 40) and the Facilities and Ser-
vices Excise Tax Regulations (26 CFR part
49). Section 4251 of the Internal Revenue
Code (Code) imposes an excise tax on
amounts paid for certain communications
services. Sections 4261(a) and (b) impose
excise taxes on amounts paid for taxable
transportation of persons by air. Section
4261(e)(3) provides that any amount paid
to an air carrier or related party for the right
to provide mileage awards for (or other re-
ductions in the cost of) any transportation
of persons by air is treated for purposes of
section 4261(a) as an amount paid for tax-
able transportation and is therefore subject
to tax. Section 4261(c) imposes an excise
tax on any amount paid for the air trans-
portation of persons that begins or ends in
the United States. Section 4271 imposes
an excise tax on amounts paid for taxable
transportation of property by air. These
taxes collectively are referred to as col-
lected excise taxes.

For each of the collected excise taxes,
the person liable for the tax is the person
making the payment on which tax is im-
posed (the taxpayer). Under section 4291,
the person receiving the payment on which
tax is imposed (the collector) generally
must collect the tax from the person mak-
ing the payment and pay it over to the gov-
ernment.

If the taxpayer refuses to pay the tax the
collector is required, under §49.4291–1,
to report this refusal to the IRS. The IRS
will then assert the tax against the taxpayer.
Current regulations do not specify the time
within which the collector must report this
refusal to the IRS.

Collectors are responsible for filing
returns with respect to the collected ex-
cise taxes and for making deposits of
tax as required by section 6302. Sec-
tion 40.6302(c)–3 provides an alternative
method for computing the amount of de-
posits of collected excise taxes. Under
the alternative method, collectors may
compute the amount of tax to be deposited
on the basis of amounts considered as
collected instead of on the basis of actual
collections of tax. A person may use the
alternative method with respect to a tax
only if the person separately accounts for
the tax. The separate account must reflect
for each month all items of tax that are
included in amounts billed or tickets sold
to customers during the month and items
of adjustment (including bad debts and

September 20, 2004 494 2004–38 I.R.B.




