Section 894.—Income
Affected by Treaty

26 CFR 1.894—1: Income affected by treaty.

Dual resident company. This ruling
concludes that a dual resident company,
resident in both Country Y and Country X
under the domestic laws of those countries,
is not entitled to claim benefits under the
U.S. income tax convention with Country
X if it is treated as a resident of Country Y
and not of Country X for purposes of the
income tax convention between Country
X and Country Y and, as a result, is not
liable to tax in Country X by reason of its
residence. Rev. Rul. 73-354 obsoleted.

Rev. Rul. 2004-76
ISSUE

If Corporation A, a resident of both
Country X and Country Y under the laws
of each country, is treated as a resident
of Country Y and not of Country X for
purposes of the X-Y Convention and, as
a result, is not liable to tax in Country X
by reason of its residence, is it entitled to

claim the benefits of the U.S.-X Conven-
tion as a resident of Country X or of the
U.S.-Y Convention as a resident of Coun-
try Y?

FACTS

Situation 1

Corporation A is incorporated under the
laws of Country X. Its place of effective
management is situated in Country Y. Cor-
poration A does not have a fixed place of
business in Country X. Under the laws of
Country X, prior to application of any in-
come tax convention, Corporation A is li-
able to tax as a resident. Under the laws of
Country Y, prior to application of any in-
come tax convention, Corporation A is li-
able to tax as a resident. Corporation A re-
ceives U.S.-source income during the tax-
able year, with respect to which it seeks
benefits under either the U.S. income tax
convention with Country X (U.S.-X Con-
vention) or the U.S. income tax convention
with Country Y (U.S.-Y Convention).

The relevant articles of the U.S.-X Con-
vention and the U.S.-Y Convention each
provide:

Except as provided in this paragraph,
for the purposes of this Convention, the
term “resident of a Contracting State”
means any person who, under the laws
of that State, is liable to tax therein by
reason of his domicile, residence, citi-
zenship, place of management, place of
incorporation, or any other criterion of
a similar nature.
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The term “resident of a Contracting
State” does not include any person who
is liable to tax in that State in respect
only of income from sources in that
State.

There is in force an income tax con-
vention between Country X and Country
Y (the X-Y Convention) that contains the
following article with respect to residence:

For purposes of the Convention, the
term “resident of a Contracting State”
means any person who, under the laws
of that State, is liable to tax therein by
reason of his domicile, residence, place
of management or any other criterion of
a similar nature, and also includes that
State and any political subdivision or

local authority thereof. This term, how-
ever, does not include any person who is
liable to tax in that State in respect only
of income from sources in that State or
capital situated therein.
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Where by reason of the above para-
graph, a person other than an individual
is a resident of both Contracting States,
the person shall be deemed to be a resi-
dent only of the State in which its place
of effective management is situated.

Situation 2

The facts are the same as in Situation
I except that Corporation A has a fixed
place of business in Country X, to which
the income is attributable.

LAW AND ANALYSIS

In Situation 1, before application of the
X-Y Convention, Corporation A would be
a resident of both Country X and Coun-
try Y under the domestic laws of each of
Country X and Country Y. After the ap-
plication of the relevant article of the X-Y
Convention, Corporation A is treated as a
resident of Country Y and not a resident
of Country X because its place of effective
management is situated in Country Y.

Accordingly, Corporation A continues
to be liable to tax in Country Y by reason
of residence. Therefore, under the relevant
article of the U.S.-Y Convention, Corpora-
tion A is a resident of Country Y. Corpora-
tion A will be entitled to claim benefits un-
der the U.S.-Y Convention as a resident of
Country Y with respect to the U.S.-source
income if it satisfies the requirements of
the applicable limitation on benefits arti-
cle, if any, and other applicable require-
ments in order to receive benefits under the
U.S.-Y Convention.

Because Corporation A is treated as
a resident of Country Y for purposes of
the X-Y Convention, Corporation A is
not subject to comprehensive taxation in
Country X as it would be if it were liable
to tax by reason of residence. Therefore,
Corporation A is not a resident of Country
X under the relevant article of the U.S.-X
Convention and is not entitled to claim
benefits under the U.S.-X Convention as a
resident of Country X.

In Situation 2, after the application of
the X-Y Convention, Corporation A con-
tinues to be liable to tax in Country Y by



reason of residence. Therefore, under the
relevant article of the U.S.-Y Convention,
Corporation A is a resident of Country Y.
Corporation A will be entitled to claim
benefits under the U.S.-Y Convention as a
resident of Country Y with respect to the
U.S.-source income if it satisfies the re-
quirements of the applicable limitation on
benefits article, if any, and other applica-
ble requirements in order to receive bene-
fits under the U.S.-Y Convention.

Because Corporation A is treated as a
resident of Country Y for purposes of the
X-Y Convention, Corporation A’s fixed
place of business in Country X is treated
as a permanent establishment within the
meaning of the X-Y Convention. Thus,
Corporation A is liable to tax in Country X
in respect of profits attributable to its per-
manent establishment, but is not subject to
comprehensive taxation in Country X as it
would be if it were liable to tax by reason
of residence. Therefore, Corporation A is
not a resident of Country X under the rele-
vant article of the U.S.-X Convention and
is not entitled to claim benefits under the
U.S.-X Convention as a resident of Coun-
try X.

Rev. Rul. 73-354, 1973-2 C.B.
435, provided that a bank incorporated
in Switzerland, managed and controlled in
the United Kingdom, and engaged in the
conduct of a business in both Switzerland
and the United Kingdom, could choose to
apply the provisions of either the United
States-Swiss Confederation Income Tax
Convention then in force or the United
States-United Kingdom Income Tax Con-
vention then in force to interest arising in
the United States. Under those conven-
tions, which are no longer in force, the
determination of whether a corporation
was a resident did not depend on whether
the corporation was liable to tax in that
country.

HOLDING

If Corporation A is treated as a resident
of Country Y and not of Country X for pur-
poses of the X-Y Convention and, as a re-
sult, is not liable to tax in Country X by
reason of its residence, it is not entitled to
claim benefits under the U.S.-X Conven-
tion, because it is not a resident of Country
X under the relevant article of the U.S.-X
Convention. However, Corporation A is
entitled to claim benefits under the U.S.-Y

Convention as a resident of Country Y, if
it satisfies the requirements of the appli-
cable limitation on benefits article, if any,
and other applicable requirements in order
to receive benefits under the U.S.-Y Con-
vention.

This holding is applicable in interpret-
ing income tax treaties that contain provi-
sions that are the same as or similar to the
relevant articles of the U.S.-X Convention,
the U.S.-Y Convention, and the X-Y Con-
vention.

EFFECT ON OTHER REVENUE
RULINGS

Rev. Rul. 73-354, 1973-2 C.B. 435, is
obsolete.
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