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ACTION: Notice of proposed rulemaking
by cross-reference to temporary regula-
tions and notice of public hearing.

SUMMARY: This document contains pro-
posed regulations relating to the proper
allocation of partnership expenditures for
foreign taxes. The proposed regulations
affect partnerships and their partners. In
this issue of the Bulletin, the IRS is issu-
ing temporary regulations (T.D. 9121) that
modify the rules relating to the proper allo-
cation of creditable foreign taxes. The text
of the temporary regulations also serves
as the text of these proposed regulations.
This document also contains a notice of
public hearing on these proposed regula-
tions.

DATES: Written or electronic comments
must be received by Tuesday, August 24,
2004. Outlines of topics to be discussed at
the public hearing scheduled for Tuesday,
September 14, 2004, at 10 a.m., must be
received by Tuesday, August 24, 2004.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG–139792–02), room
5203, Internal Revenue Service, P.O. Box
7604, Ben Franklin Station, Washing-
ton, DC 20044. Submissions may be
hand delivered Monday through Friday
between the hours of 8 a.m. and 4 p.m.
to: CC:PA:LPD:PR (REG–139792–02),
Courier’s Desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Wash-
ington, DC. Alternatively, taxpayers may
submit electronic comments directly to the
IRS internet site at www.irs.gov/regs or
www.regulations.gov. The public hearing

will be held in the Auditorium, Internal
Revenue Building, 1111 Constitution Av-
enue, NW, Washington, DC.

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Beverly M. Katz, (202)
622–3050; concerning submissions
and the hearing, Treena Garrett, (202)
622–7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

The temporary regulations amend the
rules in 26 CFR part 1 regarding the alloca-
tion of foreign taxes among partners under
section 704(b). The text of the temporary
regulations also serves as the text of these
proposed regulations. The preamble to the
temporary regulations explains the regula-
tion.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a significant
regulatory action as defined in Executive
Order 12866. Therefore, a regulatory as-
sessment is not required. It also has been
determined that section 553(b) of the Ad-
ministrative Procedure Act (5 U.S.C. chap-
ter 5) does not apply to these regulations,
and because these regulations do not im-
pose on small entities a collection of infor-
mation requirement, the Regulatory Flex-
ibility Act (5 U.S.C. chapter 6) does not
apply. Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to sec-
tion 7805(f) of the Internal Revenue Code,
this notice of proposed rulemaking will be
submitted to the Chief Counsel for Advo-
cacy of the Small Business Administration
for comment on its impact on small busi-
ness.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations, consideration
will be given to any written (a signed origi-
nal and eight (8) copies) or electronic com-
ments that are submitted timely to the IRS.
All comments will be available for public
inspection and copying.

A public hearing has been scheduled
for Tuesday, September 14, 2004, at 10
a.m. in the Auditorium, Internal Revenue
Building, 1111 Constitution Avenue, NW,
Washington, DC. Because of access re-
strictions, visitors will not be admitted be-
yond the immediate entrance area more
than 30 minutes before the hearing starts.
For information about having your name
on the building access list to attend the
hearing, see the FOR FURTHER INFOR-
MATION CONTACT portion of this pre-
amble. The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish to
present oral comments must submit writ-
ten or electronic comments by Tuesday,
August 24, 2004, and an outline of the
topics to be discussed and the time to be
devoted to each topic (a signed original
and eight (8) copies) by Tuesday, August
24, 2004. A period of 10 minutes will be
allotted to each person for making com-
ments. An agenda showing the scheduling
of the speakers will be prepared after the
deadline for receiving outlines has passed.
Copies of the agenda will be available free
of charge at the hearing.

Drafting Information

The principal author of this regulation
is Beverly M. Katz, Office of the Associate
Chief Counsel (Passthroughs & Special In-
dustries). However, other personnel from
the IRS and Treasury Department partici-
pated in its development.

* * * * *

Proposed Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 301
are proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
Par. 2. Section 1.704–1 is amended as

follows:
1. Paragraphs (b)(1)(ii)(b) and

(b)(4)(xi) are added.
2. Paragraph (b)(5) is amended by

adding Example 25 through Example 28.
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The additions and revisions read as fol-
lows.

§1.704–1 Partner’s distributive share.

* * * * *
(b) * * *
(1) * * *
(ii) * * *
(b) [The text of this proposed

amendment is the same as the text of
§1.704–1T(b)(1)(ii)(b) published else-
where in this issue of the Bulletin].

* * * * *
(4) * * *
(xi) [The text of this proposed

amendment is the same as the text of
§1.704–1T(b)(4)(xi) published elsewhere
in this issue of the Bulletin].

* * * * *
(5) [The text of this proposed amend-

ment of §1.704–1(b)(5) is the same as the
text of §1.704–1T(b)(5) published else-
where in this issue of the Bulletin].

John M. Dalrymple,
Acting Deputy Commissioner for

Services and Enforcement.

(Filed by the Office of the Federal Register on April 20, 2004,
8:45 a.m., and published in the issue of the Federal Register
for April 21, 2004, 69 F.R. 21454)

Notice of Proposed
Rulemaking

Determination of Basis
of Stock or Securities
Received In Exchange for,
or With Respect to, Stock
or Securities in Certain
Transactions

REG–116564–03

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains pro-
posed regulations under section 358 that
provide guidance regarding the determina-
tion of the basis of stock or securities re-
ceived in exchange for, or with respect to,
stock or securities in certain transactions.

These proposed regulations affect share-
holders of corporations.

DATES: Written or electronic comments
must be received by July 2, 2004.

ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG–116564–03),
Room 5203, Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions may
be hand delivered Monday through Fri-
day between the hours of 8 am and 4 pm
to: CC:PA:LPD:PR (REG–116564–03),
Courier’s desk, Internal Revenue Service,
1111 Constitution Avenue, NW, Washing-
ton, DC 20044, or sent electronically, via
the IRS Internet site at www.irs.gov/regs
or via the Federal eRulemaking Portal at
www.regulations.gov (indicate IRS and
REG–116564–03).

FOR FURTHER INFORMATION
CONTACT: Concerning the proposed
regulations, Theresa Kolish, Emidio
J. Forlini, Jr. or Reginald Mombrun,
(202) 622–7930, concerning submis-
sions of comments, Treena Garrett, (202)
622–7180 (not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

Section 1012 of the Internal Revenue
Code (Code) provides that the basis of
property is generally the cost of such prop-
erty. Section 1.1012–1(c) provides that,
if shares of stock are sold or transferred
by a taxpayer who purchased or acquired
lots of stock on different dates or at dif-
ferent prices, and the lot from which the
stock was sold or transferred cannot be ad-
equately identified, the stock sold or trans-
ferred is charged against the earliest of
such lots purchased or acquired in order to
determine the basis of such stock.

Under this rule, a shareholder has
greater flexibility in planning the tax
consequences of the sale by specifically
identifying the shares sold. The rules for
adequate identification operate differently
depending on the manner in which the
shares are held and actions taken by the
shareholder. For example, when shares
are held through a broker, an adequate
identification is effected by giving the

proper instructions to the broker. This rule
allows identification without regard to the
particular shares physically transferred by
the broker. The rule also allows identifi-
cation when several lots are represented
by a single share certificate. However, if a
shareholder holds a different share certifi-
cate for each lot, the identity of the shares
is determined by the specific certificate
sold.

Section 358(a)(1) generally provides
that the basis of property received pur-
suant to an exchange to which section
351, 354, 355, 356, or 361 applies is the
same as that of the property exchanged,
decreased by the fair market value of any
other property (except money) received by
the taxpayer, the amount of any money re-
ceived by the taxpayer, and the amount of
loss to the taxpayer which was recognized
on such exchange, and increased by the
amount which was treated as a dividend,
and the amount of gain to the taxpayer
which was recognized on such exchange
(not including any portion of such gain
which was treated as a dividend). Section
358(b)(1) provides that, under regulations
prescribed by the Secretary, the basis de-
termined under section 358(a)(1) must be
allocated among the properties received in
the exchange or distribution.

Section 1.358–2(a)(2) provides that, if
as the result of an exchange or distribu-
tion under section 354, 355, 356, or for-
mer 371(b) a shareholder who owned stock
of only one class before the transaction
owns stock of two or more classes after the
transaction, then the basis of all the stock
held before the transaction (as adjusted un-
der §1.358–1) must be allocated among
the stock of all classes (whether or not
received in the transaction) held immedi-
ately after the transaction in proportion to
the fair market values of the stock of each
class. In addition, §1.358–2(a)(3) provides
that, if as the result of an exchange under
section 354, 355, 356, or former 371(b)
a security holder who owned only secu-
rities, all of one class, before the trans-
action, owns securities or stock of more
than one class, or owns both stock and se-
curities, then the basis of all the securi-
ties held before the transaction (as adjusted
under §1.358–1) must be allocated among
all the stock and securities (whether or not
received in the transaction) held immedi-
ately after the transaction in proportion to
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