
DRAFTING INFORMATION

The principal author of this notice
is Shoshanna Tanner of the Office of
Division Counsel/Associate Chief Coun-
sel (Tax Exempt and Government Enti-
ties). For further information regarding
this notice, contact Ms. Tanner at (202)
622–6080 (not a toll-free call).

Request for Comments
Concerning the Application of
Section 761

Notice 2004–53

SECTION 1. PURPOSE

This notice requests comments from
the public regarding the application of
§ 1.761–2(a)(2) of the Income Tax Regu-
lations.

SECTION 2. BACKGROUND

Section 761(a) of the Internal Revenue
Code provides that, under regulations, the
Secretary may, at the election of all of the
members of an unincorporated organiza-
tion, exclude such organization from the
application of all or part of subchapter K
of chapter 1, subtitle A of the Code, if the
income of the members of the organization
may be adequately determined without the
computation of partnership taxable income
and the organization is availed of (1) for in-
vestment purposes only and not for the ac-
tive conduct of a business, (2) for the joint
production, extraction, or use of property,
but not for the purpose of selling services
or property produced or extracted, or (3)
by dealers in securities for a short period
for the purpose of underwriting, selling, or
distributing a particular issue of securities.

Section 1.761–2(a)(2) provides that,
where the participants in the joint pur-
chase, retention, sale, or exchange of
investment property: (i) own the property
as coowners, (ii) reserve the right sepa-
rately to take or dispose of their shares of
any property acquired or retained, and (iii)
do not actively conduct business or irre-
vocably authorize some person or persons
acting in a representative capacity to pur-
chase, sell, or exchange such investment

property, although each separate partici-
pant may delegate authority to purchase,
sell, or exchange the participant’s share
of any such investment property for the
time being for the participant’s account,
but not for a period of more than one year,
then the group may be excluded from the
application of the provisions of subchapter
K under the rules set forth in § 1.761–2(b).

SECTION 3. REQUEST FOR PUBLIC
COMMENT

The Internal Revenue Service and the
Treasury Department request comments
regarding the application of the conditions
set forth in § 1.761–2(a)(2) and whether
those conditions should be revised, mod-
ified, or clarified. Among other things,
comments are requested on the circum-
stances under which participants in the
joint purchase, retention, sale, or exchange
of investment property should be treated
as owning the property as coowners for
purposes of electing out of subchapter K
under section 761.

Comments are also requested on the
facts that should be considered in deter-
mining whether participants in the joint
purchase, retention, sale, or exchange of
investment property have reserved the
right separately to take or dispose of their
underlying shares in the property. For
example, comments are requested as to
whether an agreement with a third party,
such as a lender, that limits the rights of
the coowners to take or dispose of their un-
derlying shares in the investment property
would prohibit the group from electing to
be excluded from the provisions of all or
part of subchapter K.

In addition, comments are requested on
the meaning of investment property for
purposes of § 1.761–2(a)(2). For example,
comments are requested on whether rental
real estate is (or can be) properly treated as
investment property for these purposes.

Taxpayers may submit comments in
writing to:

Internal Revenue Service
Attn: CC:PSI:RU (Notice 2004–53)
P.O. Box 7604
Room 5226
Ben Franklin Station
Washington, DC 20044

Or have them hand delivered between
the hours of 8:00 a.m. and 5:00 p.m. to:

Courier’s Desk
Internal Revenue Service
Attn: CC:PSI:RU (Notice 2004–53,

Room 5226)
1111 Constitution Ave., NW
Washington, DC 20224

Alternatively, taxpayers may
submit comments electroni-
cally to the following address:
Notice.Comments@irscounsel.treas.gov.
Please include Notice 2004–53 in the sub-
ject line. Comments should be received
by November 15, 2004. All comments
submitted will be available for public
inspection and copying.

The principal author of this notice
is Christopher L. Trump of the Office of
Associate Chief Counsel (Passthroughs
& Special Industries). For further in-
formation regarding this notice, con-
tact Christopher L. Trump at (202)
622–3080 (not a toll-free call).

Alternative Methods of
Signing for Income Tax Return
Preparers

Notice 2004–54

I. PURPOSE

This notice provides that the Internal
Revenue Service will permit income tax
return preparers to sign original returns,
amended returns, or requests for filing ex-
tensions by rubber stamp, mechanical de-
vice, or computer software program.

II. BACKGROUND

Section 6061 of the Internal Revenue
Code generally provides that any tax re-
turn, statement, or other document shall be
signed in accordance with forms or regu-
lations prescribed by the Secretary. Sec-
tion 6695(b) imposes a monetary penalty
on income tax return preparers who fail to
sign a return. Treas. Reg. § 1.6695–1T(b)
requires an income tax return preparer to
sign a return after it is completed and be-
fore the return is presented to the taxpayer
for signature.
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III. REQUIREMENTS FOR USE
OF ALTERNATIVE METHODS OF
SIGNING

This notice authorizes income tax re-
turn preparers to sign original returns,
amended returns, and requests for filing
extensions by means of a rubber stamp,
mechanical device, or computer software
program. These alternative methods of
signing must include either a facsimile
of the individual preparer’s signature or
the individual preparer’s printed name.
Income tax return preparers utilizing one
of these alternative means are personally
responsible for affixing their signatures to
returns or requests for extension.

Income tax return preparers who use al-
ternative methods of signing must provide
all of the other preparer information that is
required on returns and extensions, such as
the name, address, relevant employer iden-
tification number, the preparer’s individ-
ual identification number (social security
number or preparer tax identification num-
ber), and phone number.

This notice applies only to income tax
return preparers as defined by Treas. Reg.
§ 301.7701–15(a) and does not alter the
signature requirements for any other type
of document currently required to be man-
ually signed, such as elections, applica-
tions for changes in accounting method,
powers of attorney, or consent forms. In
addition, this notice does not alter the re-
quirement that tax returns or requests for
filing extensions be signed by the person
(i.e., the taxpayer) making the return or the
request by handwritten signature or other
authorized means.

IV. EFFECTIVE DATE

This notice applies to any original re-
turn, amended return, or request for filing
extension filed on or after January 1, 2004.

DRAFTING INFORMATION

The principal author of this notice
is Richard Charles Grosenick of the Of-
fice of Associate Chief Counsel (Proce-
dure and Administration). For further
information regarding this notice, con-
tact Richard Charles Grosenick at (202)
622–7950 (not a toll-free call).

26 CFR 601.105: Examination of returns and claims
for refund, credit or abatement; determination of cor-
rect tax liability.
(Also Part 1, §§ 368, 1361; 1.1361–3, 1.1362–5.)

Rev. Proc. 2004–49

SECTION 1. PURPOSE

This revenue procedure provides a sim-
plified procedure for a Qualified S Corpo-
ration, described in section 3.03 of this rev-
enue procedure, to request relief for a late
qualified subchapter S subsidiary (QSub)
election for a Qualified Subsidiary, de-
scribed in section 3.02 of this revenue pro-
cedure.

SECTION 2. BACKGROUND

Section 1361(b)(3)(B) of the Internal
Revenue Code allows an S corporation to
elect to treat a domestic corporation that is
not an ineligible corporation (as defined in
§ 1361(b)(2)) as a QSub if 100 percent of
the stock of the corporation is held by the
S corporation. Under § 1361(b)(3)(A), a
QSub is not treated as a separate corpora-
tion and all assets, liabilities, and items of
income, deduction, and credit of a QSub
are treated as assets, liabilities, and such
items (as the case may be) of the S corpo-
ration.

Section 1.1361–3(a) of the Income Tax
Regulations generally provides the time
and manner of making a QSub election.
An S corporation makes a QSub election
for an eligible subsidiary by filing a Form
8869, Qualified Subchapter S Subsidiary
Election, with the applicable service cen-
ter. Under § 1.1361–3(a)(4), a QSub
election cannot be effective more than 2
months and 15 days prior to the date of
filing, and cannot be effective more than
12 months after the date of filing.

Situation 2 of Rev. Rul. 2004–85, pub-
lished in this Internal Revenue Bulletin,
concludes that an election to treat a sub-
sidiary as a QSub terminates if the S cor-
poration transfers 100 percent of the QSub
stock (whether by sale or reorganization
under § 368(a)(1)(A), (C), or (D)), to an-
other S corporation in a transaction that
does not qualify as a reorganization under
§368(a)(1)(F). In the interest of sound tax
administration, the Treasury Department

and the Internal Revenue Service believe
that a simplified procedure for requesting
relief for a late QSub election following
a QSub termination as a result of transac-
tion described in Situation 2 of Rev. Rul.
2004–85 is appropriate.

SECTION 3. SCOPE

.01 In General. This revenue procedure
provides a simplified procedure for a Qual-
ified S Corporation, described in section
3.03 of this revenue procedure, to obtain
relief for a late QSub election for a Qual-
ified Subsidiary, described in section 3.02
of this revenue procedure.

.02 Qualified Subsidiary. A corporation
is a Qualified Subsidiary if:

(1) 100 percent of its stock was trans-
ferred by one S corporation to another S
corporation in a sale or as part of a reorga-
nization under § 368(a)(1)(A), (C), or (D),
but not as part of a reorganization under
§ 368(a)(1)(F); and

(2) A QSub election was in effect for
such corporation immediately prior to such
transfer.

.03 Qualified S Corporation. An S cor-
poration is a Qualified S Corporation with
respect to a Qualified Subsidiary if the S
corporation owns 100 percent of the stock
of the Qualified Subsidiary immediately
after the transaction described in section
3.02 of this revenue procedure.

SECTION 4. APPLICATION

.01 Prospective relief. A Qualified S
Corporation may obtain relief for a late
QSub election for a Qualified Subsidiary
by attaching a completed Form 8869 to its
timely filed return (including extensions)
for the taxable year during which the trans-
action described in section 3.02(1) of this
revenue procedure occurred. The Form
8869 must state at the top “FILED PUR-
SUANT TO REV. PROC. 2004–49” and
must specify as the effective date for the
QSub election the date on which the trans-
action described in section 3.02(1) of this
revenue procedure occurred.

.02 Alternative Relief. Revenue Pro-
cedure 2003–43, 2003–1 C.B. 998, pro-
vides alternative relief for late QSub elec-
tions that are not made within the period
described in section 4.01 of this revenue
procedure.
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