
Part III. Administrative, Procedural, and Miscellaneous

Extension of Transition Relief
for Foreign Partnerships and
Their Withholding Agents
Under Notice 2001–4

Notice 2002–66

SECTION 1. PURPOSE

This notice extends the transitional docu-
mentation and reporting relief specified in
Section IV of Notice 2001–4, 2001–1 C.B.
267, for foreign partnerships, Qualified In-
termediaries (QI), and U.S. withholding
agents through the end of calendar year
2002.

SECTION 2. BACKGROUND

In T.D. 8734, 1999–1 C.B. 455, as modi-
fied by T.D. 8881, 2000–1 C.B. 1158, the
IRS issued comprehensive regulations (with-
holding regulations) under sections 1441–
1446 and 6041–6050S of the Internal
Revenue Code (the Code). These regula-
tions became effective January 1, 2001. Un-
der the withholding regulations, as well as
the qualified intermediary withholding
agreement (QI Agreement), a foreign part-
nership generally is treated as a flow-
through entity. Therefore, prior to receiving
a payment, it must provide a withholding
agent, including a QI, with a Form
W–8IMY together with documentation from
each partner and a withholding statement
that allocates the payment to each of the
partners in the partnership.

The IRS recognizes that, under these
rules, the withholding agent may receive a
high volume of documentation and may
therefore experience significant process-
ing problems. The withholding regula-
tions address this problem by allowing a
foreign partnership to become a withhold-
ing foreign partnership under an agree-
ment with the IRS similar to the QI
Agreement. A withholding foreign partner-
ship generally would not be required to pro-
vide documentation for its partners to the
withholding agent.

As transition relief, pending the publi-
cation of a model agreement for entering
into a withholding foreign partnership ar-
rangement, the IRS issued Notice 2001–4,
applicable to calendar year 2001. Notice
2001–4 allowed foreign partnerships to pro-

vide the withholding agent with a with-
holding statement based on withholding rate
pools, along with certain other documen-
tation. In addition, under Notice 2001–4, the
required documentation for partners that
were foreign persons or U.S. exempt re-
cipients could be provided to the withhold-
ing agent at any time during the calendar
year 2001.

In Notice 2002–41, 2002–24 I.R.B. 1153,
the IRS published proposed guidance for
entering into a withholding foreign part-
nership (WP) or withholding foreign trust
(WT) agreement. These proposed WP and
WT agreements addressed the unique fea-
tures of partnerships and trusts by adopt-
ing tailored procedures for documentation,
reporting, and audit that were intended to
facilitate compliance and reduce adminis-
trative and audit costs.

To allow time for comments on the pro-
posed WP and WT agreements, the IRS has
determined that it is appropriate to ex-
tend the transition relief for foreign part-
nerships under Section IV of Notice 2001–4
to calendar year 2002. The IRS antici-
pates that it will finalize the WP and WT
agreements in the near future and will en-
ter into WP and WT agreements with for-
eign partnerships and trusts in 2003. Such
partnerships and trusts will be able to func-
tion as WPs or WTs as of the beginning of
2003. The transition relief for foreign part-
nerships under Section IV of Notice 2001–4
will be rendered obsolete when the guid-
ance for entering into a WP agreement is
finalized. Accordingly, this notice will ex-
tend the relief provided in Section IV of
Notice 2001–4, through the end of calen-
dar year 2002.

SECTION 3. TRANSITION RELIEF

Under the transition relief of Section IV
of Notice 2001–4, as extended by this no-
tice, for calendar year 2002, the IRS will
permit a foreign partnership to provide a
withholding agent, including a QI, with a
Form W–8IMY together with a withhold-
ing statement that provides the withhold-
ing agent with information regarding
withholding rate pools. The foreign part-
nership must provide a separate withhold-
ing rate pool for each U.S. non-exempt
recipient partner. The foreign partnership
must associate the documentation from each
of its partners with the Form W–8IMY. If

a partner is a foreign person or a U.S. ex-
empt recipient (e.g., a corporation), that
documentation may be provided to the with-
holding agent at any time during calendar
year 2002. If a partner is a U.S. non-exempt
recipient, a Form W–9 must be provided
before a payment is made to a partner-
ship. For more detailed information regard-
ing this transition relief, see Section IV of
Notice 2001–4.

CONTACT INFORMATION

The principal author of this notice is
Marc J. Korab of the Office of the Asso-
ciate Chief Counsel (International), Inter-
nal Revenue Service, 1111 Constitution
Avenue, NW, Washington, D.C. 20224. For
further information regarding this notice,
contact Mr. Korab at 202–622–3840 (not
a toll-free call).

Tax Treatment of Payments
Made Under the USDA Peanut
Quota Buyout Program

Notice 2002–67

PURPOSE

This notice provides answers to fre-
quently asked questions regarding the tax
treatment of federal payments made pur-
suant to § 1309 of the Farm Security and
Rural Investment Act of 2002, Pub. L. No.
107–171, 116 Stat. 134, 179 (2002) (the
Act).

BACKGROUND

Section 1309(a)(1) of the Act repeals the
marketing quota programs for peanuts in
part VI of subtitle B of title III of the Ag-
ricultural Adjustment Act of 1938, as
amended (7 U.S.C. §§1357–1359a). The re-
peal is effective May 13, 2002, the date the
Act became law.

Section 1309(b)(1) of the Act directs the
United States Department of Agriculture
(USDA) to offer to enter into a contract
with each eligible peanut quota holder for
the purpose of providing compensation for
the lost value of the quota on account of
the repeal. The Act provides for five an-
nual, equal payments of 11¢ per pound of
peanut quota to be paid during 2002 through
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2006, and does not provide for the pay-
ment of any interest. A quota holder also
has an option of receiving a single lump
sum payment in any one of those five years.
The contract between a quota holder and
USDA will set forth the payment terms se-
lected by the quota holder.

QUESTIONS AND ANSWERS

Q–1. Are the payments received by a
quota holder under the Act subject to fed-
eral income tax?

A–1. Yes. If the amount paid for the
quota is more than the quota holder’s ad-
justed basis in the quota, the quota holder
has a taxable gain; if the amount paid for
the quota is less than the adjusted basis, the
quota holder has a loss that may be de-
ductible for tax purposes. The amount paid
for the quota does not include any amount
treated as interest for federal tax purposes,
and the total amount paid to the quota
holder is reduced by amounts treated as in-
terest before determining the quota hold-
er’s gain or loss. See Q & A–7 for help in
determining whether any portion of the
amount paid is treated as interest for fed-
eral tax purposes.

Q–2. How does a quota holder deter-
mine the adjusted basis of a quota?

A–2. The adjusted basis of a quota is de-
termined differently depending upon how
the quota came into the hands of the quota
holder.

• A quota holder who holds a quota that
is derived from an original grant by
the Federal government of an acre-
age allotment has a basis of zero in the
quota.

• The basis of a quota that was pur-
chased is the price the quota holder
paid for it. The basis of a quota that
is derived from an acreage allotment
that was purchased is the price that the
quota holder paid for the acreage al-
lotment.

• Generally a quota holder who received
a quota as a gift has the same basis in
the quota as the person who gave it to
the quota holder. Under certain cir-
cumstances, the basis is increased by
an amount related to the amount of
gift tax paid. If the basis is greater than
the fair market value of the quota at
the time of the gift, the basis for de-
termining loss is that fair market value.

• The basis of a quota that was inher-
ited generally is the fair market value
of the quota at the time of the dece-
dent’s death.

The basis of a peanut quota is not sub-
ject to adjustment through amortization,
depletion, or depreciation. However, if a
quota holder has previously deducted
amounts for these purposes, the basis should
be reduced by a corresponding amount be-
fore determining the quota holder’s gain or
loss. A similar reduction in the basis of a
quota should be made for any amount pre-
viously deducted as a loss because of a re-
duction in the number of pounds of peanuts
allowable under the quota. If a quota holder
purchased a quota or acreage allotment and
deducted the entire cost in the year of pur-
chase, then the quota holder’s basis in the
purchased quota or the quota derived from
the acreage allotment is zero.

Q–3. If a quota holder has a gain and
either receives a lump sum payment in the
taxable year that includes May 13, 2002,
or elects not to use the installment method,
when should the gain be included in in-
come for tax purposes?

A–3. The entire gain should be taken
into account on the quota holder’s federal
income tax return for the taxable year that
includes May 13, 2002. The amount of gain
to include in income is the excess of the to-
tal amount to be received, reduced by any
amount treated as interest, over the quota
holder’s adjusted basis in the quota. See
Q & A–7 for help in determining whether
any portion of the amount to be received
is treated as interest for federal tax pur-
poses.

Q–4. If a quota holder has a gain and
reports the transaction using the install-
ment method, when should the gain be in-
cluded in income for tax purposes?

A–4. The installment method may be
used to report a gain if a quota holder re-
ceives at least one payment after the close
of the holder’s taxable year that includes
May 13, 2002. The amount of gain is the
excess of the total amount to be received,
reduced by any amount treated as inter-
est, over the quota holder’s adjusted ba-
sis in the quota. Under the installment
method, a proportionate amount of the gain
is taken into account in each year in which
a payment is received. See the instruc-
tions for Form 6252, Installment Sale In-
come, for help in determining the amount

of gain to take into account. See Q & A–7
for help in determining whether any por-
tion of the amount to be received is treated
as interest for federal tax purposes.

Q–5. Is the gain or loss ordinary or
capital gain or loss?

A–5. Whether the gain or loss is ordi-
nary or capital depends on how the quota
holder made use of the quota.

• If the quota holder used the quota in
the trade or business of farming and,
on May 13, 2002, the quota holder’s
holding period for the quota was more
than one year, then the transaction is
reported as a section 1231 transac-
tion on Form 4797, Sales of Busi-
ness Property. Assuming a quota
holder has no other section 1231 trans-
actions reportable on Form 4797, any
gain is treated as long-term capital gain
and any loss is treated as ordinary loss.
Even if a quota holder has other re-
portable section 1231 transactions, the
net result of all section 1231 transac-
tions reported is generally either long-
term capital gain or ordinary loss. See
the instructions for Form 4797 for
more detailed information.

• If the quota holder held the quota for
investment purposes, any gain or loss
is capital gain or loss. The same re-
sult also applies if the quota holder
held the quota for the production of in-
come, though not connected with a
trade or business.

Under certain circumstances, some or all
of the capital gain must be recharacter-
ized and reported as ordinary income. If the
quota holder previously deducted (a) the
cost of acquiring a quota; (b) amounts for
amortization, depletion, or depreciation; or
(c) amounts to reflect a reduction in the
quota pounds, any resulting capital gain is
taxed as ordinary income up to the amount
previously deducted. This amount of ordi-
nary income should be included in income
in the quota holder’s return for the tax-
able year that includes May 13, 2002, even
if the quota holder uses the installment
method to report the remainder of the gain.

Q–6. Is the compensation received un-
der the Act self-employment income?

A–6. No.
Q–7. How does a quota holder deter-

mine if a portion of the amount paid will
be treated as interest for federal tax pur-
poses?
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A–7. In the following three situations,
no part of the amount paid is treated as in-
terest for federal tax purposes:

• The total amount paid will not ex-
ceed $3,000;

• All of the payments will be made on
or before November 13, 2002; or

• The total amount paid will not ex-
ceed $250,000, and all of the pay-
ments will be made on or before May
13, 2003.

In all other cases, there is a possibility
that a portion of each payment will be
treated as interest for federal tax purposes.
Sections 483 and 1274 of the Internal Rev-
enue Code determine whether a portion of
a payment is treated as interest and, if so,
the amount of interest allocable to a pay-
ment. In some cases, even a quota holder
that uses the cash receipts and disburse-
ments method of accounting may have to
include this interest in income prior to re-
ceipt of any payment (for example, if the
total payments exceed $250,000 and the
cash method election under § 1274A is un-
available). Except in the three situations de-
scribed above, therefore, you should consult
your tax advisor to determine whether any
portion of the amount to be received is
treated as interest for federal tax purposes
and, if so, when the interest is includible
in income.

Q–8. For an individual quota holder,
does gain or loss resulting from the ex-
change of a quota qualify for farm income
averaging?

A–8. No. A peanut quota is considered
an interest in land, and farm income aver-
aging is not available for gain or loss aris-
ing from the sale or other disposition of
land.

Q–9. Are the payments under the Act
subject to information reporting?

A–9. Yes. Because a peanut quota is
considered an interest in land, the total
amount to be received under a contract gen-
erally will be reported by USDA on Form
1099–S for 2002 if the amount is $600 or
more. In addition, any portion of a pay-
ment treated as interest for federal tax pur-
poses in an amount of $600 or more
generally will be reported by USDA on
Form 1099–INT for the year in which the
payment is made.

Q–10. Is the buyout of the peanut quo-
tas under the Act an involuntary conver-
sion of the quotas?

A–10. No, it is not an involuntary con-
version.

DRAFTING INFORMATION

The principal author of this notice is
Robert Basso of the Office of Associate
Chief Counsel (Income Tax and Account-
ing). For further information regarding
Q & A–7 of this notice, contact Pamela
Lew of the Office of Associate Chief Coun-
sel (Financial Institutions and Products) at
(202) 622–3950 (not a toll-free call). For
further information regarding the remain-
der of this notice, contact Mr. Basso at (202)
622–4950 (not a toll-free call).

obligations. Section 1065 of the Tax Re-
form Act of 1984, 1984–3 (Vol. 1) C.B.
556, made permanent the rules treating In-
dian tribal governments (or subdivisions
thereof) as states (or political subdivisions
thereof).

.04 DEFINITIONS The term “Indian
tribal government” is defined under sec-
tion 7701(a)(40) of the Code, as amended,
to mean the governing body of any tribe,
band, community, village or group of In-
dians, or (if applicable) Alaska Natives that
is determined by the Secretary of Trea-
sury, after consultation with the Secretary
of the Interior, to exercise governmental
functions. Section 7871(d) of the Code
states that, for purposes of section 7871(a),
a subdivision of an Indian tribal govern-
ment shall be treated as a political subdi-
vision of a state if (and only if) the
Secretary of the Treasury determines (af-
ter consultation with the Secretary of the
Interior) that such subdivision has been del-
egated the right to exercise one or more of
the substantial governmental functions of
the Indian tribal government.

SECTION 2. APPLICATION

.01 QUALIFICATIONS The follow-
ing modified and supplemented list of In-
dian tribal entities, including Indian tribes,
bands, communities, villages, and groups
of Indians, as well as Alaska Natives, rep-
resents Indian tribal governments and is
subject to these qualifications:

(1) The list does not include Indian tribal
subdivisions because the determination of
which entities qualify as subdivisions is dis-
cussed in Rev. Proc. 84–36, 1984–1 C.B.
510, as modified by Rev. Proc. 86–17,
1986–1 C.B. 550.

(2) Temporary Regulation section
305.7701–1(a) defines “governmental func-
tions” for purposes of defining an Indian
tribal government or political subdivision
thereof. Tribal entities not appearing on this
list may apply for a ruling on whether they
qualify pursuant to all applicable proce-
dural rules set forth in the Statement of Pro-
cedural Rules (26 CFR Part 601), and
guidelines set forth in Rev. Proc. 84–37,
1984–1 C.B. 513, as modified by Rev. Proc.
86–17, 1986–1 C.B. 550, and Rev. Proc.
2001–1, 2001–1 C.B. 1.

(3) Inclusion on a published list does not
necessarily establish that a tribe qualifies
for a particular tax benefit. For example,
when a tribal entity seeks exemption from
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