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at 10 a.m. must be submitted by Octobdaxed to the trust to the extent the incomaxpayers could improperly avoid the ap-
18, 2000. was not currently distributed or required tglication of section 679. For example,
ADDRESSES: Send submissions tOt_)e distributed to the beneficiaries of th&€ongress was concerned that certain ta
CC'MSP-RU (i?EG—209038—89) roOmt'rust. The income of a foreign nongrantopayers attempted to come within the fai
522.6 Int.ernal Revenue Servicé pOérust was taxed in basically the same mamrarket value exception of section
7604' Ben Eranklin Station Washi,n tonler as the income of a nonresident alien i679(a)(2), thereby avoiding the applica-
DC 2'0044 Submissions mél be har?d dd_ividual. Foreign trusts were subject tdion of section 679(a)(1), by issuing trust
livered betWeen the hours ofy8 am. and .S. tax only on their U.S.-source incomebligations that might not be repaid. H.R.
m. to: CC:MSP-RU (REG—20963é—89) other than capital gains) and on any inRep. No. 542, 104th Cong., 2d Sess., pt.
?Z.oulrier.’s Désk In.ternal Revenue Servic ctome effectively connected with a U.Sat 25 (1996). Accordingly, the 1996 Act
1111Constituti(;n Avenue. NW.. Washin _e[rade or business (or treated as effectiveBdded new section 679(a)(3), which gen
ton. DC. Alternativel tax' a e.;s ma Sl?bponnected with a U.S. trade or businessgrally provides that obligations issued by
mit,com.ments electr)gnicalljl yvia the )Ilnter-l‘ike nonresident alien individuals, foreignthe trust, by any grantor or beneficiary of
net by selecting the “Tax Rye <" option Onnongrantor trusts were generally not sulthe trust, or by any person related to an
the IRyS Home ga e orb su%mittﬁ] o ect to U.S. tax on foreign-source income. grantor or beneficiary are not taken into
ments directl togth'e IRé Internet gite Prior to the enactment of section 67%ccount in applying the fair market value
htt '//WWWirgustreas ov/tax reas/re aslt.J.S. persons often established foreign nomxception except as provided in regula
Iistpﬁtml T.he. ublic hé%rin Wil bge heI%Igrantor trusts that invested in assets th#bns.
i éoom. 3313 I?nternal Revgnue Buildin generated foreign-source income only. The 1996 Act also added new section:
1111Constitut’ion Avenue. NW.. Washin g_’These foreign trusts avoided all U.S. tax 0679(a)(4) and (5) to prevent taxpayers
ton. DC ' v % their income. In addition, these trusts gerfrom improperly avoiding the application
T erally invested in countries that did not taxf section 679. Section 679(a)(4) ensure
FOR FURTHER INFORMATION CON- interest or dividends paid to foreign in-that certain foreign persons who transfe
TACT: Concerning the regulations,vestors, and the trusts generally werproperty to a foreign trust in anticipation
Willard W. Yates at (202) 622-3880; conformed and administered in countries thadf becoming U.S. persons (pre-immigra-
cerning submissions and the hearinglid not tax trusts. Accordingly, in manytion trusts) cannot avoid the rules of sec
Sonya M. Cruse, (202) 622-7180 (notases these trusts paid no income tax aryen 679 by transferring property, directly
toll-free numbers). where in the world. Although U.S. benefi-or indirectly, to a foreign trust and then
SUPPLEMENTARY INFORMATION: ciaries were subject to U.S. tax when a fobecoming a resident of the United State!
' eign nongrantor trust distributed income tavithin 5 years after the transfer. Sectior
Background them, the use of foreign nongrantor trust§79(a)(5) prevents U.S. individuals from
permitted tax-free accumulations of incircumventing section 679 by transferring

Section 679 was added to the Internadome, giving foreign trusts a significant adproperty to a domestic trust and ther

Revenue Code (Code) by the Tax Reformantage over domestic trusts. causing the domestic trust to become -
Act of 1976 (1976 Act), Public Law 94- o . £1976 Ch foreign trust.
445, Sec. 1013(a), (90 Stat. 1614). Seé: Overview o anges In addition to the anti-avoidance mea-

tion 679 was amended significantly by the Congress believed that allowing tax-fressures, Congress added a new exception
Small Business Job Protection Act ohccumulation of income was inappropriatéhe general rule of section 679(a)(1) for
1996 (1996 Act), Public Law 104-188,and provided an unwarranted advantage transfers of property to certain charitable
Secs. 1903(a)(1), 1903(a)(2), 1903(b)oreign trusts over domestic trusts. Contrusts. Congress also enacted new sectic
1903(c) and 1903(f) (110 Stat. 1755).  gress enacted section 679 as part of tiF9(c)(3), which provides that beneficia-
1. Law Prior to 1976 1976 Act to provide generally that where aies who first become U.S. persons mor
' U.S. person directly or indirectly transferghan 5 years after the date of a transfer al
Sections 671 through 678 (the grantoproperty to a foreign trust, the income otlisregarded for purposes of applying sec
trust rules) treat grantors and other pethe foreign trust is taxable to the transferaron 679 with respect to that transfer.
sons who hold certain powers or interest§the trust has a U.S. beneficiary. Accord- The 1996 Act also amended sectior
over a domestic or foreign trust as owner&gly, the trust is treated as a grantor tru§048 to expand the reporting require-
of the portion of the trust with respect tovhether or not the transferor retains angnents that apply to (i) a U.S. person whc
which they hold the powers or interestspower or interest with respect to the trustransfers property to a foreign trust, anc
If the grantor or other person is a U.S. citCongress enacted exceptions for certaffi) a foreign trust that is treated as ownec
izen or resident, the grantor trust rules rdtansfers for fair market value, for transferby a U.S. person under the grantor trus
sult in the taxation of the worldwide in-Dby reason of death, and for transfers to cemles. The penalties under section 667

come of the trust (or portion thereof) tdain employee benefit trusts. for a failure to comply with these report-
the grantor or other person. 3. Overview of 1996 Changes @ng requirements were also significantly
Prior to the enactment of section 679, ifa’ g increased. See Notice 97-34 (1997—.

trust was not Subject to the grantor trust Section 1903 of the 1996 Act madeC.B. 422) and Forms 3520 and 3520A.
rules (nongrantor trust), the income of théeveral changes to section 679. Theseln addition, a transfer of appreciated
domestic or foreign trust generally waghanges focused primarily on areas wheggroperty by a U.S. person to a foreign



trust may trigger the immediate recognil.S. transferor whether or not anothesection 679, foreign trusts generally are
tion of any gain in the property under secperson would be treated as the owner ¢feated as having a U.S. beneficiary un-
tion 684. A transfer to a foreign trust thathe same portion of the trust under sectioess both of these requirements are satis
is treated as owned by a U.S. perso678. fied.
under section 679 generally is exempt Section 1.679-1(c)(1) defines the term Section 1.679-2(a)(2)(i) provides that,
from this requirement at the time of thdJ.S. transferoto mean any U.S. personfor purposes of applying these tests, in-
transfer. However, if the trust subsewho directly, indirectly, or constructively come or corpus is considered to be paid o
guently ceases to be treated as owned bynsfers property to a foreign trust. accumulated to or for the benefit of a U.S.
the U.S. person, the change in the statusSection 1.679-1(c)(2) defines the ternperson during a taxable year of the U.S
of the trust may trigger gain at the time ofJ.S. persorby reference to sectiontransferor if during that year, directly or
the change. 7701(a)(30). Accordingly, section 679indirectly, income may be distributed to,
Section 679 applies only for income taxcan apply not only to individuals, but alscor accumulated for the benefit of a U.S.
purposes. The estate and gift tax provto entities. Section 1.679-1(c)(2) als@erson, or corpus may be distributed to, o
sions of the Code determine whether provides that a U.S. person includes an irreld for the future benefit of, a U.S. per-
transfer to a foreign trust is subject to thdividual who elects under section 6013(g3on. This determination is made without
federal gift tax, or whether the corpus of @ be treated as a U.S. resident and an iregard to whether income or corpus is ac
foreign trust is included in the gross estatdividual who is a dual resident taxpayetually distributed to a U.S. person during
of the U.S. transferor. within the meaning of §301.7701(b)-7(a)that year, and without regard to whether ¢
Sections 1.679-1(c)(3), (4), (5), and (6.S. person’s interest in the trust income
define the termdoreign trust property, or corpus is contingent on a future event.
§1.679—1: U.S. Transferor Treated as related personandobligation, respec- The proposed regulations recognize
Owner of Foreign Trust. tively. that it may be possible for a U.S. persor
The proposed regulations do not proto obtain a future benefit from the trust
Section 1.679-1(a) of the proposedide specific guidance on the treatment ainder certain unexpected circumstance
regulations provides that a U.S. transfergoint owners that transfer property to aand that the possibility of such circum-
who transfers property to a foreign trust ioreign trust. Treasury and the IRS invitestances should not necessarily cause th
treated as the owner of the portion of theomments with specific examples of areaf®reign trust to be treated as having a U.S
trust attributable to the property transthat may need comments with specific exaeneficiary. Accordingly, 81.679—
ferred during each taxable year that thamples of areas that may need clarificg(a)(2)(ii) provides a narrow exception to
trust is treated as having a U.S. beneftion, such as, for example, the treatmerthe general determination of whether a
ciary. This rule applies without regard taof community property or the joint own-U.S. person can obtain a benefit under th
whether the U.S. transferor retains angrship of property by non-citizen spousedoreign trust. Persons who are not name«
power described in sections 673 through The rules of this section apply with re-as possible beneficiaries and are no
677. If the U.S. transferor is treated as thepect to transfers to foreign trusts aftemembers of a class of beneficiaries as de
owner of a portion of a trust, under secAugust 7, 2000. fined in the trust instrument (or other rele-
_tion 67_1 all income, deductio_ns, and cred§1.679_2: Trusts Treated as Having a vant agreements, understz_indings, recorc
its attributable to that portion must beU S. Beneficiary and documents, as described below) ar
taken into account by the U.S. transferor "~ not taken into consideration for purposes
in determining the U.S. transferor’s tax li- The proposed regulations employ &f applying the general rule of
ability. broad approach in determining whether 81.679-2(a)(1) if the U.S. transferor
The determination of whether a foreigrforeign trust is treated as having a U.Slemonstrates to the satisfaction of the
trust is treated as having a U.S. benefbeneficiary. This broad approach is con€ommissioner that their contingent inter-
ciary is made under the rules set forth isistent with the legislative history of theest in the trust is so remote as to be negl
81.679-2. Section 1.679-3 defines th#976 Act. H.R. Rep. No. 658, 94thgible. This exception does not apply with
termtransfer Section 1.679—-4 providesCong., 1st Sess., at 210 (1975). respect to persons to whom distributions
exceptions to the general rule of Under §1.679-2(a)(1), a foreign trustould be made pursuant to a grant of dis
81.679-1. Section 1.679-5 provides spéhat has received property from a U.Scretion to the trustee or another person
cial rules for pre-immigration trusts, andransferor is treated as having a U.S. befror example, if the trust instrument pro-
81.679-6 describes the treatment of a deficiary unless during the taxable year of¥ides that the trustee can distribute corpu
mestic trust that becomes a foreign trusthe U.S. transferor: (i) no part of the into any of a large class of persons tha
Section 1.679—7 provides effective datescome or corpus of the trust may be paid arould include U.S. persons, this exceptior
Congress intended section 679 to oveaccumulated to or for the benefit of, eithewould not apply.
ride section 678. H.R. Rep. No. 658, 94tdirectly or indirectly, a U.S. person; and The proposed regulations require ar
Cong., 1st Sess., at 209 (1975). Accord#) if the trust is terminated at any timeannual determination of whether a foreign
ingly, 81.679-1(b) provides that a U.Sduring the taxable year, no part of the intrust is treated as having a U.S. benefi
transferor will be treated as the owner ofome or corpus of the trust could be paidiary. Under §1.679-2(a)(3), the possibil-
the portion of a trust attributable to theo or for the benefit of, either directly ority that a beneficiary who is not a U.S.
property transferred to the trust by théndirectly, a U.S. personFor purposes of person could become a U.S. person wil

Explanation of Provisions



not cause that beneficiary to be treated aghich the trust is treated as having a U.Suant to such a plan if the U.S. transfero
a U.S. person for purposes of determiningeneficiary. The amount of the additionais related to a U.S. beneficiary of the for-
whether there is a U.S. beneficiary untiincome is equal to the trust’s undistrib-eign trust, or has another relationship with
the year in which the beneficiary actualljuted net income, as defined in sectiothe foreign trust that establishes a reasol
becomes a U.S. person. However, if th&65(a), at the end of the U.S. transferor'able basis for concluding that the U.S.
non-U.S. beneficiary becomes a U.S. peimmediately preceding taxable year and isansferor would make a transfer to the
son for the first time more than 5 yearsubject to the rules of section 668, providforeign trust, and the U.S. person cannc
after the date of the transfer, that benefing for an interest charge on accumulatiodemonstrate to the satisfaction of the
ciary is not treated as a U.S. person faistributions from foreign trusts. Commissioner that:(i) the intermediary
purposes of the U.S.-beneficiary determi- Section 1.679-2(c)(2) provides that if dhas a relationship with a U.S. beneficiary
nation even after the beneficiary actuallyrust to which a U.S. transferor transferredf the foreign trust that establishes a rea
becomes a U.S. person. property is initially treated as having asonable basis for concluding that the in.
Section 1.679-2(a)(4) makes it cleall.S. beneficiary, but subsequently ceasesrmediary would make a transfer to the
that a trust may be treated as having ta be treated as having a U.S. beneficiarforeign trust, (i) the intermediary acted
U.S. beneficiary not only by reference tdhe U.S. transferor is no longer treated @ndependently of the U.S. transferor, (iii)
the trust instrument, but also by referencéhne owner beginning in the following tax-the intermediary is not an agent of the
to all other written and oral agreementable year (unless the U.S. transferor i8.S. transferor under generally applicable
and understandings relating to the trustotherwise treated as the owner under thgnited States agency principles, and (iv
Also, a trust may be treated as having grantor trust rules). The U.S. transferor ithat the intermediary timely complied
U.S. beneficiary based on possibléreated as making a transfer to the foreigwith the reporting requirements of section
amendments to the trust instrument, posrust that may be subject to the gai®048 (including Notice 97—-34), if applic-
sible application of local law that wouldrecognition rules of section 684. able. This test is consistent with the leg
require a U.S. beneficiary (unless the law The rules of this section apply with re-islative history of the 1976 Act. H.R.
is not reasonably expected to be appliespect to transfers to foreign trusts afteRep. No. 658, 94th Cong., 1st Sess., ¢
under the facts and circumstances), or agugust 7, 2000. 209 (1975). This test is also similar to the
tual or reasonably expected disregard g test in 81.643(h)-1(a), although the pre
) 1.679-3 Transfers Lo .
the terms of the trust instrument by th sumption in the proposed regulations ap
parties to the trust. Section 1.679-3(a) of the proposedglies without regard to the period of time
A foreign trust is treated as having aegulations broadly defines the ternbetween the transfer from the U.S. perso
U.S. beneficiary if it can benefit a U.S.transfer as any direct, indirect, or conto the intermediary and from the interme-
person indirectly. Section 1.679-2(b)}tructive transfer by a U.S. person to diary to the foreign trust.
provides that an amount is treated as pafdreign trust. The rules are generally con- Section 1.679-3(c)(3) explains that if a
or accumulated to or for the benefit of aistent with the rules for determiningtransfer is treated as an indirect transfe
U.S. person if it can be paid to or accumuwhether a person is considered to be the intermediary generally is treated as a
lated for the benefit of a controlled for-grantor of a trust under §1.671-2(e). agent of the U.S. transferor, and the prog
eign corporation (as defined in section Section 1.679-3(b) provides that arty is treated as transferred to the foreig
957(a)); a foreign partnership, if a U.Stransfer of property to a foreign trust fromtrust by the U.S. transferor in the year the
person is a partner of such partnership; @ither a domestic or foreign trust that iproperty is transferred, or made available
a foreign trust or estate, if such trust or edwned by a U.S. person under sectionsy the intermediary to the foreign trust.
tate has a U.S. beneficiary. In addition, &73 through 679 is treated as a transfdihe fair market value of the property trans.
foreign trust is treated as having a U.Srom the owner of the transferor trustferred generally is determined as of the
beneficiary if a U.S. person can benefiFor example, if a U.S. person is treated atate of the transfer by the intermediary tc
indirectly from the foreign trust by receiv-the owner of a domestic trust under sedhe foreign trust. Although the intermedi-
ing distributions from the trust through artion 676, and that domestic trust transferary is not treated as having transferred the
intermediary, such as an agent or nomproperty to a foreign trust, the U.S. persoproperty to the foreign trust for purposes o
nee, through the use of a debit or credis treated as having transferred the propection 679, the intermediary must comply
card, or any other means where a U.&rty to the foreign trust. with the reporting requirements of section
person may obtain an actual or construc- Section 1.679-3(c) provides rules fo6048, if applicable.
tive benefit from the trust. determining when there is an indirect Section 1.679-3(d) provides that a con
The proposed regulations anticipate sitransfer. Under 81.679-3(c)(1), a transfestructive transfer includes any assumptior
uations where a foreign trust’'s status a® a foreign trust by any person to whom ar satisfaction of a foreign trust's obliga-
having a U.S. beneficiary changes. Sedd.S. person transfers property (referred ttion. For example, a U.S. transferor’s pay
tion 1.679-2(c)(1) provides that if a for-as an intermediary) is treated as an indiment of a foreign trust’s obligation to a
eign trust does not have a U.S. beneficiamgct transfer by a U.S. person if the tranghird party is treated as a constructive
initially, but subsequently acquires a U.Sfer is made pursuant to a plan one of thieansfer.
beneficiary, the U.S. transferor is treategrincipal purposes of which is the avoid- Congress anticipated that guarantees ¢
as having additional income in the firstance of U.S. tax. Section 1.679-3(c)(2 trust obligation would be treated as trans
taxable year of the U.S. transferor irdeems a transfer to have been made pders. H.R. Rep. No. 658, 94th Cong., 1s



Sess., at 209 (1975). Section 1.679-3(8)L.671-2(e). For purposes of this deterot in excess of five years. For purpose:
provides rules regarding the treatment ahination, an interest in the trust is nobf determining an obligation’s term, the
guarantees as transfers. If a foreign trusbnsidered to be property received fronobligation’s maturity date is the last possi-
borrows money or other property from eithe trust. A distribution to a foreign trustble date it can be outstanding under the
ther a U.S. or non-U.S. person who is not&ith respect to an interest held by sucterms of the obligation. Accordingly, de-
related person with respect to the trust (rérust in an entity other than a trust or in anand loans and private annuity transac
ferred to as the lender), and a U.S. persarust described in §301.7701-4(c), (d), otions do not constitute qualified obliga-
who is a related person with respect to th@) is considered to be a transfer for faitions. In addition, all payments on a
trust (referred to as the U.S. guarantomnarket value. For example, a dividendjualified obligation must be denominated
guarantees the foreign trust’s obligationpaid by a U.S. corporation to a foreigrin U.S. dollars. The yield to maturity can-
the U.S. guarantor is treated as havingust with respect to the foreign trust'shot be less than 100 percent of the applic
made a transfer to the foreign trust. Thetock ownership in the corporation is noaible Federal rate and cannot be greate
amount deemed transferred is the guaraa-transfer that is subject to the general rutban 130 percent of the applicable Federe
teed portion of the adjusted issue price aff section 81.679-1. rate. The U.S. transferor must extend the
the obligation plus any accrued but unpaid Section 679(a)(3) provides that in deperiod for assessment of any income o
stated interest. Payments of principal biermining whether a transfer is for fairtransfer tax attributable to the transfer anc
the trust with respect to the obligation arenarket value, obligations received fromany consequential income tax changes fo
taken into account on and after the date ¢ffie trust or certain related persons are netaich year that the obligation is outstand
the payment in determining the portion ofaken into account, except to the exterihg, to a date not earlier than three year:
the trust attributable to the propertyprovided in regulations. As noted aboveafter the maturity date of the obligation.
deemed transferred. this provision reflects Congress’ conceriThe extension is not necessary if the ma
Section 1.679-3(f) provides specificthat certain taxpayers may have attemptedrity date of the obligation does not ex-
rules regarding transfers by a U.S. persado take advantage of the fair market valueend beyond the end of the U.S. trans
to an entity owned by a foreign trust if theexception to section 679 by transferrinderor’s taxable year and is paid within
U.S. person is related to the foreign trusproperty to a foreign trust in exchange fosuch period. Finally, the U.S. transferor
The transfer is treated as a transfer frombligations issued by the trust (or relatedhust report the status of the loan, includ-
the U.S. person to the foreign trust, folpersons) that might not be repaid. Coring principal and interest payments, on
lowed by a transfer from the foreign trusgress intended Treasury and the IRS teorm 3520 for every year that the loan is
to the entity owned by the foreign trustgxercise their regulatory authority to coneutstanding.
unless the U.S. person demonstrates to thigler whether there is a reasonable expec-Section 1.679-4(d) also incorporates
satisfaction of the Commissioner that théation that an obligation of the trust wouldother rules regarding qualified obligations
transfer to the entity is properly attribut-be repaid. H.R. Conf. Rep. No. 737from Notice 97-34. For example, under
able to the U.S. person’s ownership intert04th Cong., 2d Sess. 335 (1996). certain circumstances, the issuance of ac
est in the entity. The proposed regulations, in exercisinglitional obligations by the foreign trust or
Sections 1.679-3 applies to transferthis authority, follow the approach in No-a person related to the foreign trust may
after August 7, 2000. tice 97-34 (1997-1 C.B. 422). The proeause an obligation that had been a qual
posed regulations describe the circunfied obligation to lose such status. Rene:
stances under which an obligation of gotiation of the terms of the loan is treatec
Pursuant to sections 679(a)(1) anébreign trust (or a person related to thaas a new loan. If an obligation loses its
(8)(2), 81.679-4(a) provides the follow-trust) will be treated as a qualified obligastatus as a qualified obligation, the U.S.
ing four exceptions to the general rule ofion that is taken into account for pur4ransferor is treated as making a transfe
81.679-1: (i) transfers to a foreign trusposes of determining whether a U.Sto the trust that may be subject to
by reason of the death of the transferotransferor received fair market value frong§1.679—-1. Principal repayments with re-
(i) transfers to a foreign trust described ira trust in exchange for a transfer by thepect to obligations that are not qualified
sections 402(b), 404(a)(4), or 404A; (iii))U.S. transferor. If the U.S. transferor, irobligations are taken into account on anc
transfers to a foreign trust that has reexchange for the property transferred, reafter the date of the payment in determin-
ceived a ruling or determination letterceives an obligation of the trust (or a reing the portion of the trust attributable to
which has been neither revoked nor modiated person) that is not a qualified obligathe property originally transferred.
fied, from the Internal Revenue Servicéion, the obligation is considered to have The rules of this section generally
recognizing the trust's tax exempt statuso value for purposes of determiningapply with respect to transfers to foreign
under section 501(c)(3); and (iv) transfersvhether the transferor received fair martrusts after August 7, 2000. Special effec:
to the extent they are for fair markeket value. tive dates, based on the guidance set fort
value. The term obligation is defined inin Notice 97-34, are provided for the
Section 1.679-4(b) provides rules fog1.679-1(c)(6). Section 1.679-4(d) prorules that apply to obligations.
determining whether a transfer to a forvides that to be treated as a qualifieg S
. h . - L 1.679-5 Pre—immigration Trusts
eign trust is for fair market value. Theobligation, an obligation must be reduce
rules generally follow the rules for deterto writing by an express written agree- The 1996 Act added section 679(a)(4)
mining fair market value underment. The obligation must have a ternto address the potential abuse of nonres

81.679-4 Exceptions to General Rule



dent aliens establishing foreign trustshe property previously transferred.under section 679. This change is merel
shortly before becoming U.S. personsUndistributed net income for periodsintended as a clarification of existing law.
Section 1.679-5 provides that if a nonregrior to the trust migration is taken into ,

ident alien individual becomes a U.S. peraccount only for purposes of determinSPecial Analyses

son and the individual has a residencing the portion of the trust that is attrib- |1 has been determined that this notice
starting date (as determined under sectiartable to the property transferred by the proposed rulemaking is not a signifi-
7701(b)(2)(A)) within 5 years after di- U.S. person. cant regulatory action as defined in Exec
rectly or indirectly transferring property If a U.S. person is treated as making giive Order 12866. Therefore, a regula
to a foreign trust, the individual is deemedieemed transfer pursuant to this provit-Ory assessment is not required. It als
to transfer the property to the trust on theion, the reporting requirements of seGy,5 peen determined that section 553(k
residency starting date. The amountfon 6048 apply to the deemed transfer as tne Administrative Procedure Act (5
deemed transferred is the portion of thef the date of the deemed transfer. U.S.C. chapter 5) does not apply to thes
trust attributable to the property trans- The rules of this section apply to trUSt§egulations, and because the regulation
ferred by the individual in the originalthat become foreign trusts after August 73, ot impose a collection of information
_t][ar;]sfer. Secti%n 1'67|9__5(t?) 2roy(i1desl tha2000. on small entities, the Regulatory Flexibil-
if the nonresident alien individual is ;

treated under the grantor trust rules as tife-679-7 Effective Dates. ggp@c':t IgirlsJu'aSrlltCt.ngei?itoer: ?éogzct)asofntﬁte
owner of any portion of the trust and the s section of the proposed regulatnternal Revenue Code, this notice of pro
individual ceases to be so treated, the s provides effective dates with respegtosed rulemaking will be submitted to the
year period begins on the date the individy, g51 679-1 through 1.679-6. These eEhief Counsel for Advocacy of the Small
ual ceases to be so treated. fective dates are discussed above in tHusiness Administration for comment on

The property deemed transferred o thegniext of each respective sectionits impact on small business.

foreign trust on the residency starting datRyyithstanding the effective dates in the
includes undistributed net income, as d%’roposed regulations, the Internal ReyComments and Public Hearing

fined in section 665(a), attributable 10 thinye Service may apply the effective Before these proposed regulations ar
property transferred. Undistributed NCHates that are applicable to section 679 AHopted as final regulations, consideratio
income for periods before the individual'se |nternal Revenue Code. In addition;| be given to any written ,comments @

tion 6048 apply to the deemed transfer @Bertain Clarifications Regarding Section 'O Public inspection and copying.
of the residency starting date. 958 A public hearing has been schedulec
The rules of this section apply to per- for November 8, 2000, at 10 a.m. in room

sons whose residency starting date is after 1he proposed regulations clarify that3313, Internal Revenue Building, 1111

August 7, 2000. under §1.958-1(b), a person who i€onstitution Avenue, NW., Washington

treated as the owner of any portion of ®C. Because of access restrictions, visi
§1.679—6 Outbound Migrations of trust under section 679 and the othetors will not be admitted beyond the Inter-
Domestic Trusts grantor trust rules is treated as the owneral Revenue Building lobby more than 15

of the stock owned by the trust with reminutes before the hearing starts.

The proposed regulations implemengpect to that portion. This change is The rules of 26 CFR 601.601(a)(3)
section 679(a)(5), which addresses th@erely intended as a clarification of existapply to the hearing.
situation where a trust that is a domestigig law. Persons that wish to present oral com
trust becomes a foreign trust. If an indi- Existing §1.958-2(c)(1)(ii)(b) provides ments at the hearing must submit writter
vidual who is a U.S. person transfershat a person who is treated as the owneomments by November 6, 2000, anc
property to a trust that is not a foreigrof any portion of a trust under sectionsubmit an outline of the topics to be dis-
trust, and the trust becomes a foreigB71 through 678 is treated as the owner afissed and the time to be devoted to eac
trust while the U.S. person is alive, thehe stock owned by or for that portion otopic (signed original and eight (8)
U.S. individual is treated as a U.S. transthe trust for purposes of the constructiveopies) by October 18, 2000.
feror and is deemed to transfer the propwnership rules of section 958(b). Be- A period of 10 minutes will be allotted
erty to a foreign trust on the date the docause section 679 was not enacted untd each person for making comments.
mestic trust becomes a foreign trust1976, it is not referred to in the existing An agenda showing the scheduling of
The property deemed transferred to thgegulations, which were issued in 1966the speakers will be prepared after the
trust when it becomes a foreign trust inThe proposed regulations clarify that thisleadline for receiving outlines has
cludes undistributed net income, as dereatment also applies to persons treatgzthssed. Copies of the agenda will be
fined in section 665(a), attributable toas the owner of any portion of a trustavailable free of charge at the hearing.



Drafting Information owner of the same portion of the trust purfit of B. D retains a power described in section 676
. suant to section 678, then the U.S. trangnd 81.672()-3(a)(1).A transfers property t&T.
The principal author of these propos‘,e@leror is treated as the owner and the Othglnder sections 676 and 672(f), is treated as the

regulations is Willard W. Yates of the Of- . owner of the portion oFT attributable to the prop-
9 person is not treated as the owner. erty transferred byd. Under paragraph (a) of this

fice of Associate Chief Counsel (Intema- ) pefinitions The following defini- section,A s treated as the owner of the portion of
tional). However, other personnel fro_n}ions apply for purposes of this sectiorfT attributable to the property transferredAy
the IRS and Treasury Department particiy 4 g51 6792 through 1.679-7:

pated in their development. (1) U.S. transferor The termU.S. §1.67_972 Trusts treated as having a U.S.
Kok ok ko beneficiary.
transferor means any U.S. person who
Proposed Amendments to the makes a transfer (a_s defined in §1.679-3) (a) Existence of U.S. beneficiary(1)
Regulations of property to a foreign trust. In general The determination of whether

(2) U.S. person The termU.S. person 5 foreign trust has a U.S. beneficiary is
Accordingly, 26 CFR part 1 is pro-means a United States person as defingghde on an annual basis. A foreign trus

posed to be amended as follows: in section 7701(a)(30), a nonresidenf treated as having a U.S. beneficiary un
alien individual who elects under sectioness during the taxable year of the U.S
6013(g) to be treated as resident of thg@ansferor—

Paragraph 1. The authority citation folJNited States, and an individual who is @ (j) No part of the income or corpus of
part 1 is amended by adding entries in nilu@l resident taxpayer within the meaninghe trust may be paid or accumulated to o
merical order to read in part as follows: °f 8301.7701(b)—7(a) of this chapter.  for the benefit of, directly or indirectly, a

PART 1—INCOME TAXES

Authority: 26 U.S.C. 7805 * * * (3) Foreign trust Section y.s. person;and
Section 1.679—-1 also issued under 26791(a)(31)(B) defines the terforeign (i) f the trust is terminated at any time
U.S.C. 643(a)(7) and 679(d). trust during the taxable year, no part of the in-
Section 1.679—2 also issued under 26 (4) Property The termpropertymeans come or corpus of the trust could be paic
U.S.C. 643(a)(7) and 679(d). any propertyincluding cash. _ to or for the benefit of, directly or indi-
Section 1.679-3 also issued under 26 (5) Related persanA person is @e-  rectly, a U.S. person.
U.S.C. 643(a)(7) and 679(d). lated pers_onlf, without reg_ard to the (2) Benefit to a U.S. persen(i) In
Section 1.679-4 also issued under 26ansfer atissue, the person is— general For purposes of paragraph (a)(1)

U.S.C. 643(a)(7), 679(a)(3) and 679(d). () A grantor of any portion of the trust of this section, income or corpus may be
Section 1.679-5 also issued under 2@Vithin the meaning of §1.671-2(e)(1)); paid or accumulated to or for the benefit

U.S.C. 643(a)(7) and 679(d). (ii) An owner of any portion of the trust of 5 U.S. person during a taxable year o
Section 1.679—6 also issued under 2¢nder sections 671 through 679; the U.S. transferor if during that year, di-
U.S.C. 643(a)(7) and 679(d). * * * (iii) A beneficiary of the trust; or rectly or indirectly, income may be dis-

Par. 2. Sections 1.679—-1, 1.679—2, (V) Aperson who is related (within thetriputed to, or accumulated for the benefit
1.679-3, 1.679-4, 1.679-5, 1.679—6, ad@eaning of section 643(i)(2)(B)) to anyof, a U.S. person, or corpus may be dis
1.679-7 are added under the undesignat8Antor, owner or beneficiary of the trust.tributed to, or held for the future benefit
center heading “Grantors and others (6) Obligation The termobligation of, a U.S. person. This determination is
treated as substantial owners” to read &8€ans any bond, note, debenture, certifinade without regard to whether income

follows: cate, bill receivable, account receivableg, corpus is actually distributed to a U.S.

note receivable, open account, or other eMirerson during that year, and without re-
81.679-1 U.S. transferor treated as dence of indebtedness, and, to the extent Qﬁird to whether a U.S. person’s interest ir
owner of foreign trust. previously described, any annuity contractthe trust income or corpus is contingent

(d) Examples The following exam- gn a future event.

. . ples illustrate the rules of paragraph (a) of (ji) Certain unexpected beneficiaries
transfers property to a foreign trust igyis section. In these exampléss a res- Notwithstanding paragraph (a)(2)(i) of

treated as the owner of the portion of thRyant alien B is A's son, who is a residenthis section, for purposes of paragrapt

trust attributable to the property transyjien C is A's father, who is a resident (a)(1) of this section, a person who is no

ferrgd if there is a U.S. beneficiary of @NYlien, D is A's uncle, who is a nonresidentyamed as a beneficiary and is not a mer
portion of the trust, unless an exception Bjien, andFT is a foreign trust. The ex- ber of a class of beneficiaries as definec

§1.679-4 applies to the transfer. amples are as follows: under the trust instrument is not taken intc
(b) Interaction with sections 673  Example 1 Interaction with section 678A cre- consideration if the U.S. transferor

through 678 The rules of this sectionates and fund§T. FT may provide for the educa- o
apply without regard to whether the U.Stion of B by paying for books, tuition, room and demon_str_ates to the satlsfact|9n of FhE
transferor retains any power or interegtoard. In additionC hr‘?_s thelfpof"’ﬁr toh"eSt the tr“StCOTmlSS'O??r ttr?att thet person's ctontlnt-
. . . rpus or income In himself within the meaning ofgent interest Iin the trust IS SO remote as i
described in sections 673 through 677. iction 678(a)(1). Under paragraph (b) of this sege negligible. The preceding sentence
a U.S. transferor would be treated as th@n, a s treated as the owner of the portionFdt does not a |' with respect to persons t

owner of a portion of a foreign trust pur-attributable to the property transferredR® by A - apply. P P
suant to the rules of this section and ar#ndCis not treated as the owner thereof. whom distributions .COUId. be made pur-
Other person W0u|d be treated as the Examp|e 2 U.S. person treated as owner of asuant toa grant Of d|Scret|On to the trU.SFe(
portion of FT. D creates and fundsT for the bene- or any other person. A class of beneficia-

(@) In general A U.S. transferor who



ries generally does not include heirs whoot terminate until the year following's death. Example 10 Trustee’s discretion in choosing
will benefit from the trust under the lawsYPon termlnatloq, the trustee may dlstrlbute th@eneflmanes At_ransfers property t6T. The t‘rus‘t
of intestate succession in the event th rtust asse‘ts to_elther or both Bfand C, in the _!nstrument provides that the trustee may distribute
T fustee’s discretion. All trust assets are invested imcome and corpus to, or accumulate income for th
the named beneficiaries (or members Qfie stock ofx, a foreign corporation, and makes ~benefit of, any person who is pursuing the academi
the named class) have all deceasea® distributions toFT. Although no U.S. person study of ancient Greek, in the trustee’s discretion
(whether or not stated as a named classtiry receive a distribution until the year affés  Because it is possible that a U.S. person will receiv
the trust instrument). Jear of 15 existence, curing oach year n Wi come acoumulated for hs benehl 1 teated a5
. ear of its existence, du
(“I)_ Examples The foIIowmg exam- I%ving corpus may be held £gor future distribution tohaving a U.S. beneficiary. This result applies ever
ples illustrate the rules of paragraphg 5 u.s. person. Thus, under paragraph (a)(1) df during a tax year, no distributions or accumula-
(@)(1) and (a)(2) of this section. In theseis sectionFT is treated as having a U.S. benefitions are actually made to or for the benefit of a U.S
examplesA is a resident alierB is A's  ciary during each of's tax years from 2001 through person. A may not invoke paragraph (a)(2)(ii) of
son, who is a resident alief, is A's theEyear olﬁNsed((:eath.t e beneit 10 U.S this stetctlon bectaL:(sC(;:‘_aU.t‘S. p_erfr(])ntcou:d_ b(teneflt p?
. . . xample onstructive benefit to U.S. person suant to a grant of discretion in the trust instrument.
dau_ghter, Who is a nonresident alien, an,&jtransferr)s property tBT. The trustinstrumegt pro- Example 11 Appointment of remainder benefi-
FTis a foreign trust. The examples are agyes that no income or corpus may be paid directlgiary. A transfers property t6T. The trust instru-
follows: to a U.S. person. However, the trust instrument pranent provides that the trustee may distribute currenr
Example 1 Distribution of income to U.S. per- vides that trust corpus may be used to sat&éy income toC, or may accumulate income, and, upon
son A transfers property t&T. The trust instru- legal obligations to a third party by making a paytermination of the trust, trust assets are to be distrik
ment provides that all trust income is to be distriboment directly to the third party. Under paragraphsited toC. However, the trust instrument further pro-
uted currently tdB. Under paragraph (a)(1) of this (a)(1) and (2) of this sectiofT is treated as having vides thatD, A's uncle, may appoint a different re-
sectionFT is treated as having a U.S. beneficiary. a U.S. beneficiary. mainder beneficiary. Because it is possible that :
Example 2. Income accumulation for the benefit Example 7 U.S. person with negligible contin- U.S. person could be named as the remainder ben
of a U.S. persanin 2001 A transfers property tBT.  gent interest A transfers property t6T. The trust ficiary, and because corpus could be held in eac
The trust instrument provides that from 2001 througimstrument provides that all income is to be distribyear for the future benefit of that U.S. persBm,is
2010, the trustee &fT may distribute trust income to uted currently teC, and uporC's death, all corpus is treated as having a U.S. beneficiary for each year.
C or may accumulate the trust income. The trust ino be distributed to whomever @fs three children Example 12 Trust not treated as having a U.S.
strument further provides that in 2011, the trust wills then living. All of C's children are nonresident beneficiary A transfers property t&T. The trust
terminate and the trustee may distribute the trust agliens. Under the laws of intestate succession thitstrument provides that the trustee may distribute
sets to either or both & andC, in the trustee’s dis- would apply toFT, if all of C's children are de- income and corpus to, or accumulate income for th
cretion. If the trust terminates unexpectedly prior tgeased at the time @fs death, the corpus would be benefit of C. Upon termination of the trust, all in-
2011, all trust assets must be distributec€toBe- distributed toA's heirs. A's living relatives at the come and corpus must be distributedCtoAssume
cause it is possible that income may be accumulatéithe of the transfer consist solely of two brotherghat paragraph (a)(4) of this section is not applicabl
in each year, and that the accumulated income ultind two nieces, all of whom are nonresident aliensinder the facts and circumstances and Ahastab-
mately may be distributed 8, a U.S. person, under and two first cousins, one of whoig, is a U.S. citi- lishes to the satisfaction of the Commissioner unde
paragraph (a)(1) of this sectibf is treated as having zen. Although it is possible under certain circumparagraph (a)(2)(ii) of this section that no U.S. per-
a U.S. beneficiary during each Ak tax years from stances thaE could receive a corpus distribution sons are reasonably expected to benefit from th
2001 through 2011. This result applies even thougimder the applicable laws of intestate succession, foust. Because no part of the income or corpus of th
no U.S. person may receive distributions from th@ach year the trust is in existencis able to demon- trust may be paid or accumulated to or for the bene
trust during the tax years 2001 through 2010. strate to the satisfaction of the Commissioner undéit of, either directly or indirectly, a U.S. person, and
Example 3 Corpus held for the benefit of a U.S.paragraph (a)(2)(ii) of this section thas contin- if the trust is terminated no part of the income or
person The facts are the same a€ikample 2ex-  gent interest irfFT is so remote as to be negligible.corpus of the trust could be paid to or for the benefi
cept that from 2001 through 2011, all trust incomérovided that paragraph (a)(4) of this section doesf, either directly or indirectly, a U.S. persdf is
must be distributed t@. In 2011, the trust will ter- not require a different resulET is not treated as not treated as having a U.S. beneficiary.
minate and the trustee may distribute the trust cohaving a U.S. beneficiary. Example 13 U.S. beneficiary becomes non-U.S.
pus to either or both d@ andC, in the trustee’s dis- Example 8 U.S. person with non-negligible con- person In 2001,A transfers property t&T. The
cretion. If the trust terminates unexpectedly prior taingent interest A transfers property t6T. The trust instrument provides that, as longBaemains a
2011, all trust corpus must be distributedCto Be-  trust instrument provides that all income is to be dist.S. resident, no distributions of income or corpus
cause during each o’'s tax years from 2001 tributed currently td, A’'s uncle, who is a nonresi- may be made from the trust B> The trust instru-
through 2011 trust corpus is held for possible futurgent alien, and upoA's death, the corpus is to be ment further provides that B becomes a nonresi-
distribution toB, a U.S. person, under paragrapldistributed toD if he is then living. Under the laws dent alien, distributions of income (including previ-
(a)(1) of this sectiofT is treated as having a U.S. of intestate succession that would applFToBand ously accumulated income) and corpus may be
beneficiary during each of those years. This resul would share equally in the trust corpu®ifs not made to him. IBremains a U.S. resident at the time
applies even though no U.S. person may receive difving at the time ofA’s death. A is unable to of FT's termination, all accumulated income and
tributions from the trust during the tax years 200demonstrate to the satisfaction of the Commissioneorpus is to be distributed @ In 2007,B becomes
through 2010. thatB’s contingent interest in the trust is so remot& nonresident alien and remains so thereafter. Be
Example 4 Distribution upon U.S. transferor's as to be negligible. Under paragraph (a)(2)(ii) otause income may be accumulated during the yea
death. Atransfers property t6T. The trust instru- this sectionfFT is treated as having a U.S. benefi-2001 through 2007 for the benefit of a person who i
ment provides that all trust income must be distribeiary as of the year of the transfer. a U.S. person during those yedfg, is treated as
uted currently t&C and, uporA's death, the trust will Example 9 U.S. person as member of class ohaving a U.S. beneficiary under paragraph (a)(1) o
terminate and the trustee may distribute the trugieneficiaries A transfers property t6T. The trust this section during each of those years. This resu
corpus to either or both &andC. Becausd® may instrument provides that all income is to be distribapplies even thougB cannot receive distributions
receive a distribution of corpus upon the terminatiomted currently td, A's uncle, who is a nonresident from FT during the years he is a resident alien anc
of FT, andFT could terminate in any yeaFT is alien, and upow’s death, the corpus is to be distrib-even thougtB might remain a resident alien who is
treated as having a U.S. beneficiary in the year afted toD if he is then living. ID is not then living, not entitled to any distribution fro®8T. Provided
the transfer and in subsequent years. the corpus is to be distributed Bs descendants. that paragraph (a)(4) of this section does not requir
Example 5 Distribution after U.S. transferor's D’s grandsonF, is a resident alien. Under para-a different result and th# establishes to the satis-
death The facts are the same assixample 4ex-  graph (a)(2)(ii) of this sectiorT is treated as hav- faction of the Commissioner under paragraph
cept the trust instrument provides that the trust wilihg a U.S. beneficiary as of the year of the transfer.(a)(2)(ii) of this section that no other U.S. persons



are reasonably expected to benefit from the tRiEt, treated as having a U.s. beneficiary pu|additional beneficiaries, and there is an oral under-
is not treated as having a U.S. beneficiary undef,gnt to paragraph (a)(l) of this sectioffanding betweei and the trustee th& can be
paragraph (a)(1) of this section during tax years aft . added as a beneficiary. Under paragraphs (a)(1) an
Based on the following—
2007. . (a)(4)(ii)(B) of this sectionkFT is treated as having a
(3) Changes in beneficiary's status ((f‘) Al w(;itten anld oral ag[]eemenj[s andy s. beneficiary. o

(i) In general For purposes of paragrapHm erstandings relating to the m_JSt, Example 2 Actions in violation of the terms of

. . e (B) Memoranda or letters of wishes; the trust A transfers property t6T. The trust in-
(a)(2) of this section, the possibility that a ) :

) (C) All records that relate to the actuaptrument provides that no U.S. person can receive

person that is not a U.S. person could be- i

ST . . income or corpus fronkT during the term of the
come a U.S. person will not cause thaqlstrlbutlon of income and corpus; and trust or at the termination ¢fT. Notwithstanding

person to be treated as a U.S. person f ¢(D) All other documents that relate tOye terms of the trust instrument, a letter of wishes
purposes of paragraph (a)(1) of this se#- e trust, whether or not of any purportedirects the trustee d¥T to provide for the educa-
tion until the tax year of the U.S trans_egal effect. tional needs oB, who is about to begin college.

. . A i) Additional factors For purposes of The letter of wishes contains a disclaimer to the ef-
feror in which that individual actually be- (i) purp fect that its contents are only suggestions and rec
comes a U.S. person. However,

if getermining whether a foreign trust iSommendations and that the trustee is at all time:
person who is not a U.S. person becomérs_ea_ted as haylng a U.S. beneficiarygyng by the terms of the trust as set forth in the
a U.S. person for the first time more thai/!thin the meaning of paragraph (a)(1) ofrust instrument. Under paragraphs (a)(1) anc
5 years after the date of a transfer to tHhis section, the following additional fac-(@)(4)(i)(C) of this sectionfTis treated as having a

i _ U.S. beneficiary.
foreign trust by a U.S. transferor, that ert—Ors are taken into account . ; PP
son i not trea)t/ed as a U.S. person forppur- (A) If the terms of the trust instrument  (P) Indirect U.S. beneficiaries(1)

poses of applying paragraph (a)(1) of thig!OW the trust to be amended to benefit Gertain forﬁlgn eTt't'e? Fho_r purposes of
section with respect to that transfer, U+ Person, all potential benefits thaParagiap (a)(d) © t-dls sectlon,lan

(i) Examples The following exam- c0uld be provided to a U.S. person pwz_imoufnt 'i trte)ate p an pab Sor accumi; ai:e‘
ples illustrate the rules of paragraph (a)(@j4ant to an amendment must be taken infg or for the %ne itofaU.S. Fl)ersc(i)? ! the
of this section. In these exampldsis a 2¢COUNt _ :;mm;_nt |fs paid to or accumulated for the
resident alienB is A's son, who is a resi- (B) If the terms of the trust instrumento€nefit of— led forei _
dent alien.C is A's daughter, who is a 40 N0t allow the trust to be amended to E‘I) Adcpntro e ore|gn.c0rporat|on, as
nonresident alien, anBT is a foreign Penefita U.S. person, but the law applicadefined in section 957(a);

' ble to a foreign trust may require pay- (i) A foreign partnership, if a U.S. per-

trust. The examples are as follows: i i : .
Example 1 Non—lf).S. beneficiary becomes U.sMeNts or accumulations of income or corsON 1S @ partner of such partnership; or

person In 2001,A transfers property t6T. The pPus to or for the benefit of a U.S. person (iii) A foreign trust or estate, if S_UFh
trust instrument provides that all income is to be distby judicial reformation or otherwise), allirust or estate has a U.S. beneficiary
tributed currently t&€ and that, upon the termination hstential benefits that could be providecﬁWithi” the meaning of paragraph (a)(1)

of FT, all corpus is to be distributed @ Assume to a U.S. person pursuant to the law muQLf this section).

that paragraph (a)(4) of this section is not applicable . indi iciari
under the facts and circumstances and thatAestala—e taken into account, unless the U.S. (2) Other indirect beneficiaries For

lishes to the satisfaction of the Commissioner unddfansferor demonstrates to the Satisfactidwrposes of parggraph (a)(1) OT this sec
paragraph (a)(2)(ii) of this section that no U.S. perof the Commissioner that the law is notiOn, @n amount is treated as paid or acc
sons are reasonably expected to benefit from ”}‘éasonably expected to be applied or ifhulated to or for the benefit of a U.S. per-
trust. Under paragraph (2)(3)(7) of this sectibis = 1 o ynder the facts and circumstance$On if the amount is paid to or

not treated as_having a UsS. bgneficiary dur_ing thgln accumulated for the benefit of a U.S. per-
tax years ofA in which C remains a nonresident

alien. IfCfirst becomes a resident alien in 2087, (C) If the parties to the trust ignore the’ON through an intermediary, such as al
is treated as having a U.S. beneficiary commencingerms of the trust instrument, or if it is@gent or nominee, or by any other mean:
in that year under paragraph (a)(3) of this sectioqeasonamy expected that they will do sgvhere a U.S. person may obtain an actue
See paragraph (c) of this section regarding the treaotl" benefits that have been. or are reasof! constructive benefit.
ment of A upon FT's acquisition of a U.S. benefi- ! ;

P a ably expected to be, provided to a U.S. (3) Examples The following exam-

ciary. I . .
Example 2. Non-U.S. beneficiary becomes U.g€rson must be taken into account. ples illustrate the rules of this paragraph

person more than 5 years after transfdine facts  (iii) Examples The following exam- (b) Unles_s Oth?rWise noted, iS_ a U-S-_
are thg samlg as_E);%rgplellexcepE: first ber(]:omes ples illustrate the rules of paragraph (a)(J)ESIderit aI|en._B is A's son and is a resi-
a resident alien in 200FT is treated as not having a ¢ v« coction. In these examples, A is dent alien.FT is a foreign trust. The ex-

U.S. beneficiary under paragraph (a)(3)(i) of this™ ", . . . . | foll .
L resident alien, B is A's son, who is a resi@MPpIes are as iollows:
section with respect to the property transfer. Howl Example 1 Trust benefitting foreign corpora-

ever, ifC had previously been a U.S. person duringlent al?en’ c i_S As daughte_r, who i§ %on. Atransfers property tBT. The beneficiary of
any prior period, the 5-year exception in paragraphonresident alien, and FT is a foreigitris rc, a foreign corporationEC has outstanding
(@)(3)(i) of this section would not apply in 2007 berst. The examples are as follows: solely 100 shares of common stocE owns 49
cause it would not have been the first tiGlsecame Example 1 Amendment pursuant to local la¥  shares of th&C stock and=C2, also a foreign cor-
au.S. person. ) creates and fundsT for the benefit of. The terms poration, owns the remaining 51 shardZC2 has

(4) General rules—(i) Records and of FT (which, according to the trust instrument, canoutstanding solely 100 shares of common stoBk.
documents Even if, based on the terms ofiot be amended) provide that no part of the incomewns 49 shares dC2 and nonresident alien indi-
the trust instrument, a foreign trust is no®r corpus of T may be paid or accumulated duringviduals own the remaining 51C2 shares.FC is a
treated as having a U.S. beneficiar%e tax_able year to or for‘the benefit of any U.‘S. peeontrolled foreign corp_orailon (as deflned in section

N . on, either during the existenceFer or at the time  957(a), after the application of section 958(a)(2)).
within the meaning of paragraph (&)(1) Oft s termination. However, pursuant to the applicatinder paragraphs (a)(1) and (b)(1)(i) of this section,
this section, the trust may nevertheless g foreign law,FT can be amended to provide forFT is treated as having a U.S. beneficiary.



Example 2 Trust benefitting another trustA  transferor, a foreign trust that has received (ii) Under paragraph (c)(2) of this section, begin-
transfers property t6T. The terms ofT permit g transfer of property from the U.S. transhing in 2009FT is not treated as having a U.S. ben-
current distributions of income . A transfers feror ceases to be treated as having a Ue§'ciary, andA is not treated as the owner of the por-
property to another foreign trustT2. The terms of L. tioh of the trust attributable to the prior transfer of
FT2provide that no U.S. person can benefit either algenefICIary, the U.S. transferor Cea_ses Qock. For rules regarding the recognition of gain or
to income or corpus, but permit current distributiond€ treated as the owner of the portion afe termination of ownership status, see section 68
of income toFT. Under paragraph (a)(1) of this sec-the trust attributable to the transfer begin-
tion, FT is treated as having a U.S. beneficiary an(hing in the first taxable year fo”owing the§1679_3 Transfers.
under paragraphs (a)(1) and (b)(1)(iii) of this sec
tion, FT2is treated as having a U.S. beneficiary. [aS'F taxaple year of the U.S. transferor (@) In general A transfer means a di-

Example 3 Trust benefitting another trust after _durlng which the trqst was treated as hal\f'ect, indirect, or constructive transfer.
transferor's death A transfers property t6T. The 1Ng @ U.S. beneficiary (unless the U.S. (b) Transfers by certain trusts(1) In
terrlns ?jﬂ:dT rgqui’re It}fwat_ all inclomr(]e fromT ?e”acc_u- transferor is treat_ed as an owner there%feneral If any portion of a trust is treated
R doath, 3 share 6T 5 10 be distibdted (812 i Ly o famatorer s ot —s o/ BS owned by a U.S. person, a transfer

P as -  The U.S. transferor is treated as making f that porti f the trust t
another foreign trust, for the benefit Bf Under oo of beonarty to the foreian trust o operty rom that portion or the frust to a
paragraphs (a)(1) and (b)(L)(iii) of this sectibi,is _ property 9 oreign trust is treated as a transfer fron
treated as having a U.S. beneficiary beginning Witﬁhe .fII'St day of the first taxable year fo"the owner of that portion to the foreign
the year ofA’s transfer of property tbT. IOW|ng the |aSt taxable year Of the U.Strust

Example 4 Indirect benefit through use of debittransferor during which the trust was
card. A transfers property t&T. The trust instru- treated as havin

ment provides that no U.S. person can benefit eith%{
mount of the property deemed to be iti
as to income or corpus. HoweveiT maintains an property Example In 2001,A, a U.S. citizen, creates and

account withFB, a foreign bank, an&B issues a transferred to the trust is the portion of th@indsDT, a domestic trustA has the power to revest
debit card t against the account maintainedisy ~ trust attributable to the prior transfer toabsolutely in himself the title to the propertyDiT
andB s allowed to make withdrawals. Under parawhich paragraph (a)(1) of this section ap2nd is treated as the ownerlT pursuant to section

. S . . . 676. In 2004DT transfers property tBT, a foreign
raphs (a)(1) and (b)(2) of this secti#fT, is treated ; -
graphs (a)(1) and (b)(2) plied. For rules regarding the recogmtlor?rust_ Ais treated as having transferred the propert

. (2) Example The following example
g a U.S. beneficiary. Thg,qiates this paragraph (b):

as having a U.S. beneficiary. of gain on transfers to foreign trusts, seg i is secti
S ) ’ FT in 2004 for purposes of this section.
Example 5 Other indirect benefit. Aransfers . . L
property toFT. FT is administered bfTC, a for- section 684. (c) Indirect transfers—(1) Principal

eign trust company.FTC forms IBC, an interna- (3) Examples The rules of this para- purpose of tax avoidanceA transfer to a

tional business corporation formed under the laws @raph (c) are illustrated by the f0||0Wingforeign trust by any person (intermediary)
a foreign jurisdictionIBC is the beneficiary of T. examples.Ais a U.S. resident alie®B iS  tg whom a U.S. person transfers propert
IBC maintains an account witRB, a foreign bank. A’g son, and-Tis a foreign trust. The ex- is treated as an indirect transfer by a U.é

FB issues a debit card Bagainst the account main- . . .
g amples are as follows: person to the foreign trust if such transfe

tained byIBC andB is allowed to make with- L L

. Example 1 Trust acquiring U.S. beneficiary(i) :
drawals. Under paragraphs (a)(1) and (b)(2) of thig, 2001,A transfers stock with a fair market value ofIS. made pursuant to a. pla_n one of the prin
sectionFT s treated as having a U.S. beneficiary. 100 000 toFT. The stock has an adjusted basis ofipal purposes of which is the avoidance

(c) Treatment of U.S. transferor upongso,000 at the time of the transfer. The trust instr@f United States tax.
foreign trust's acquisition or loss of U.S.ment provides that income may be paid currently to, or (2) Principal purpose of tax avoidance
beneficiary—(1) Trusts acquiring a U.S. accumulated for the benefit & and that, upon the deemed to exist For purposes of para-
beneficiary If a foreign trust to which a t'mination of the trust, all income and corpus is 10 bg a1 (¢)(1) of this section, a transfer is
distributed tdB. At the time of the transfeB,is a non-
U.S. transferor has_transferred prope_rt_y [Rsident alienAis not treated as the owner of any por_deemed to have been made pursuant to
not treated as having a U.S. beneficianion of FT under sections 671 through 67T accu-  Plan one of the principal purposes of
(within the meaning of paragraph (a) ofnulates a total of $30,000 of income during thavhich was the avoidance of United State:
this section) for any taxable year of théaxable years 2001 through 2003. In 2@rhovesto  tax jf—
U.S. transferor, but the trust is treated 488 United States and becomes a resident alien. As- iy The J S, person is related (within
having a U.S. beneficiary (within the u™® paragraph (@)(4) of this section s fot apphcablt?]e meaning of paragraph (c)(4) of this
; . .~ under the facts and circumstances. . g p g ph (c)(4) -
meaning of paragraph (a) of this section) (i under paragraph (c)(1) of this sectichjs Section) to a beneficiary of the foreign
in any subsequent taxable year, the U.Beated as receiving an accumulation distribution itrust, or has another relationship with ¢
transferor is treated as having additiondhe amount of $30,000 in 2004 and immediatelyeneficiary of the foreign trust that estab-
income in the first such taxable year off@sferiing thatamount back to the trust. The acCyghag 5 reasonable basis for concludin

. mulation distribution is subject to the rules of sec-

the U.S. transferor in which the trust i, sss providing for an interest charge on aceythat the U.S. transferor would make &

treated as having a U.S. beneficiary. Thgulation distributions. transfer to the foreign trust; and

amount of the additional income is equal (i) Under paragraphs (a)(1) and (3) of this sec- (i) The U.S. person cannot demon-
to the trust's undistributed net income, aion, beginning in 2005 is treated as the owner of strate  to the satisfaction of the
defined in section 665(a), at the end of thi® Portion oF T attributable to the stock transferred o missioner that—

. . . by Ato FT in 2001 (which includes the portion at- . . . .
U.S. transferor’'s immediately precedlnqr?/bmabIe to the acc(umulated income dgemed to be (A) The intermediary has a relationship

taxable year and is subject to the rules @firansferred in 2004). with a beneficiary of the foreign trust that
section 668, providing for an interest Example 2 Trust ceasing to have U.S. benefi-establishes a reasonable basis for conclu

charge on accumulation distributiongiary. () The facts are the same assxample 1 ing that the intermediary would make a
from foreign trusts In 2008,B becomes a nonresident alien. On the datﬁ

) ' nsfer to the foreign trust;
B becomes a nonresident alien, the stock transferreda 9 ’

(2) Trusts ceasing to have a U.S. benq)-y Ato ET in 2001 has a fair market value of (B) The intermediary acted indepen-

ficiary. If, for any taxable year of a U.S.$125 000 and an adjusted basis of $50,000. dently of the U.S. person;



(C) The intermediary is not an agent of Example 1 Principal purpose of tax avoidance ~ Example 2 Assumption of liability of foreign
the U.S. person under generally applicab-‘* a U.S. citizen, creates apd funi|gs, a foreign trust‘FTowes 1000X ter, an unrelated foreign cor-
ble United States agency principles; andtrust, for the benefit of's children, who are U.S. poration, for the performance of services Yoyor

. , . ' “citizens. In 2004A decides to transfer an addition-FT. A assume$&T's liability to payY. Under para-

(D) The 'ntermedlary tlmely complled al 1000X to the foreign trust. Pursuant to a plan witlgraph (d)(1) of this sectior\ is treated as having
with the reporting requirements of section principal purpose of avoiding the application ofnade a constructive transfer of property with a fair
6048, if applicable. section 679, Atransfers 1000X tcel foreign person. market value of 1000X t6T.

(3) Effect of disregarding intermedi- | subsequently transfers 1000XRd. Under para- (e) Guarantee of trust obligatiors(1)

ary—(i) In general Except as provided grash (Ct)(l) ‘f’f thi‘slzzgt)i?%is treated as having |n general If a foreign trust borrows
. . . . .. _made a transfer o .
in paragraph (c)(3)(ii) of this section, if a Example 2 U.S. person unable to demonstratemoney or other property from any persor

transfer is treated as an indirect transfemkat intermediary acted independentty,a U.S. cit-  WHO is not a related person (within the
pursuant to paragraph (c)(1) of this sedzen, creates and fund&T, a foreign trust, for the Meaning of 81.679-1(c)(5)) with respect
tion, then the intermediary is treated as apenefit of A's children, who are U.S. citizens. Onto the trust (lender) and a U.S. persor
agent of the U.S. person, and the properg&IIy 1, 2004A transfers XYZ stock t@, A's uncle, (U.S. guarantor) that is a related persot

. . 0 is a nonresident alierD immediately sells the |, :
with r he tr ran with
is treated as transferred to the foreign trU§€Z stock and uses the proceeds to purchase ABC th respect to the trust guarantees (wit

by the U.S. person in the year the propekiock. on January 1, 200D, transfers the ABC " th_e meaning Qf paragr:e\ph (e)(4) of this
ty is transferred, or made available, by thetock toFT. Ais unable to demonstrate to the satisS€Ction) the foreign trust's obligation, the
intermediary to the foreign trust. The fairfaction of the Commissioner, pursuant to paragrapb).S. guarantor is treated for purposes o
market value of the property transferred i§)(2) of this section, thab acted independently of this section as a U.S. transferor that ha

determined as of the date of the transfd), Making the transfer 6T. Under paragraph made a transfer to the trust on the date ¢
by the int di to the f . trust C)(1) of this sectionA is treated as having trans- the guarantee in an amount determine
y the Intermediary 1o the Toreign trust.  ferreq the ABC stock t6T. Under paragraph (c)(3)

(ii) Special rule If the Commissioner of this sectionD is treated as an agentAfand the Under paragr_aph (e)(2) of this section. Tc
determines, or if the taxpayer can demonransfer is deemed to have been made on Januantlle extent this paragraph causes the U.S
strate to the satisfaction of the Commis2007. _ _ guarantor to be treated as having made
sioner, that the intermediary is an agent qf SEX"",Tp'e 3 '”d,”wl loan tto (‘;Ofe'g” f”ujét%' a  transfer to the trust, a lender that is a U.S

: . U.S. citizen, previously created and funded, a :
the for?'gn trust under gener‘?”y_ appIICa1'0reign trust, for the benefit &'s children, who are person shall not be treated as ha\(lng
ble United States agency principles, thg s. citizens. On July 1, 2004deposits 500X with (ransferred that amount to the foreign
property will be treated as transferred t@B, a foreign bank. On January 1, 206% loans  trust.
the foreign trust in the year the U.S. perd50X toFT. Ais unable to demonstrate to the satis- (2) Amount transferred The amount
son transfers the property to the intermé(e-‘;’(t'z‘;” ;’fht_he Co_mm'sr?g;eh" p“rsula”.t o E_arag.’r:PHeemed transferred by a U.S. guaranto

) . c)(2) of this section, t as a relationship wit - - : |
diary. The fair market value Of_ the PrOPET that establishes a reasonable basis for concludirgescr.lbe(:] n paragraphd(e)(l)'of thl? SEC
erty transferred will be determined as Ofnat Fg would make a loan & or thatFB acted 0N 1S the guaranteed portion of the
the date of the transfer by the U.S. persafdependently of in making the loan. Under para- adjusted issue price of the obligation
to the intermediary. graph (c)(1) of this sectiond is deemed to have (within the meaning of 8§1.1275-1(b))

(iii) Effect on intermediary If a trans- transferred 450X directly t8T on January 1, 2005. plus any accrued but unpaid qualified stat

fer of property is treated as an indirecyde" Paragraph (c)(3) of this sectiéitiis teated g jnterest (within the meaning of
as an agent oA. For possible exceptions with

transfer under paragraph (c)(1) of this segzspect to qualified obligations of the trust, see§l'1273,'_1_(c))'
tion, the intermediary is not treated asi.679-4. (3) Principal repaymentsif a U.S. per-
having transferred the property to the for- Example 4 Loan to foreign trust prior to deposit SON is treated under this paragraph (d) a
eign trust. pf funds in foreign bankThe facts are the same gshaving made a transfer by reason of the
(4) Related parties For purposes of |n.ExampIe 3except tha makes the 500X deposit guarantee of an obligation, payments of
. .with FB on January 2, 2005, the day affd& makes N .
this paragraph (c), a U.S. transferor Ithe loan toFT. The result is the same asbrample pr'lnCIpal o the lender b)./ th.e foreign trust
treated as related to a U.S. beneficiary of with respect to the obligation are taken
a foreign trust if the U.S. transferor and (d) Constructive transfers(1) In gen- into account on and after the date of the
the beneficiary are related for purposes @fral. For purposes of paragraph (a) of thig@yment in determining the portion of the
section 643(i)(2)(B), with the following section, a constructive transfer includeffust attributable to the property deemec
modifications— any assumption or satisfaction of a foriransferred by the U.S. guarantor.
() For purposes of applying sectioneign trust’s obligation to a third party. (4) Guarantee For purposes of this
267 (other than section 267(f)) and sec- (2) Examples The rules of this para- Section, the term guarantee—
tion 707(b)(1), “at least 10 percent” isgraph (d) are illustrated by the following () Includes any arrangement under
used instead of “more than 50 percentéxamples. In each exampl,is a U.S. Which a person, directly or indirectly,
each place it appears; and citizen andFT is a foreign trust. The @ssures, on a conditional or unconditiona
(if) The principles of section 267(b)(10),examples are as follows: basis, the payment of another’s obliga-
using “at least 10 percent” instead of “more Example 1 Payment of debt of foreign trustT ~ tion;
than 50 percent,” apply to determinewes 1000X td, an unrelated foreign corporation, (i) Encompasses any form of credit
whether two corporations are related. for the performance of services lyor FT. In sat- support, and includes a commitment to

. isfaction of FT’s liability to Y, A transfers tov prop- . . .
(5) Examples The rules of this para- erty with a fair market value of 1000X. Under para-make a capital contribution to the debtor

graph (c) are illustrated by the followinggraph (d)(1) of this sectior is treated as having OF Otheérwise maintain its financial viabili-
examples: made a constructive transfer of the propertfTo ty; and



(iii) Includes an arrangement reflecteckficiary under §1.679- 2. Under this paragraph (fsection, if a person transfers property to
in a comfort letter, regardless of whethef is treated as having transferred the proper&To - foreign trust in exchange for property
the arrangement gives rise to a legall I::Vrvf)? t?ga?;;angfgeogi’::rgﬁ ?grrtglﬁzézgféf having a fair market value that is less that
enforceable obligation. If an arrangemend; g79_1(a). For rules regarding the recognition dhe fair market value of the property trans:
is contingent upon the occurrence of again on the transfer, see section 684. ferred, the exception in paragraph (a)(4
event, in determining whether the Example 3 Acreatesand fundsT. FChas out- of this section applies only to the extent of
arrangement is a guarantee, it is assum@&gnding solely 100 shares of common stoékl  the fair market value of the property
that the event has occurred. owns 50 shares &fC stock, andA owns the remain- received.

. ing 50 shares. On July 1, 20, andA each trans- .. . .
(5) Examplas The rules of this Para- o'1000x to FC.Ais able to demonstrate to the sat- (i) Example This paragraph (b) is
graph (e) are illustrated by the followingistaction of the Commissioner thas transfer taec ~ illustrated by the following example:
examples. In all of the examples,is a is properly attributable té's ownership interest i~ Example A, a U.S. citizen, transfers property
U.S. resident andFT is a foreign trust. FC. Accordingly, under this paragraph @s trans-  that has a fair market value of 1000XF®d, a for-
The examples are as follows: fer to FC is not treated as a transferfd. eign trust, in exchange for GOQX of (I:ash. Under thi:

Example 1 Foreign lender X, a foreign corpo- . paragraph (b), §1.679-1 applies with respect to th
ration, loans 1000X of cash T in exchange for $1.679-4 Exceptions to general rule.  transfer of 400X (1000X less 600X) k"

FT's obligation to repay the loanA guarantees the . (c) Certain obligations not taken into

repayment of 600X OFT's obligation. Under para- (@) In general Section 1.679-1 doesaccount Solely for purposes of this sec-
graph (€)(2) of this sectionA is treated as having not apply to— tion, in determining whether a transfer by
transferred 600X t6T. (1) Any transfer of property to a foreigng U.S. transferor that is a related perso

Example 2 Unrelated U.S. lender The facts . . . .
are the same as Example 1 exceptX is a U.S., trust by reason of the death of the transferqras defined in §1.679-1(c)(5)) with

person that is not a related person within the mean- (2) AnY transfer of property to a foreignrespect to the foreign trust is for fair mar-
ing of §1.679-1(c)(5). The result is the same as iHfUSt described in sections 402(b)ket value, any obligation (as defined in

Example 1 N 404(a)(4), or 404A,; §1.679-1(c)(6)) of the trust or a related
(f) Transfers to entities owned by a for- (3) Any transfer of property to a foreignperson (as defined in §1.679-1(c)(5)) tha

eign trust—(1) General rule If a U.S. trust that has received a ruling or determis not a qualified obligation within the
person is a related person (as defined imation letter, which has been neithemeaning of paragraph (d)(1) of this sec:
§1.679-1(c)(5)) with respect to a foreignevoked nor modified, from the Internalion shall not be taken into account.
trust, any transfer of property by the U.SRevenue Service recognizing the trust's tax (d) Qualified obligations—(1) In gen-
person to an entity in which the foreigrexempt status under section 501(c)(3); angral. For purposes of this section, an
trust holds an ownership interest is treated (4) Any transfer of property to a foreignobligation is treated as a qualified obliga-
as a transfer of such property by the U.Stust to the extent the transfer is for faifion only if—
person to the foreign trust followed by amarket value. (i) The obligation is reduced to writing
transfer of the property from the foreign (b) Transfers for fair market value(1) by an express written agreement;
trust to the entity owned by the foreignn general For purposes of this section, a (i) The term of the obligation does not
trust, unless the U.S. person demonstrateansfer is for fair market value only to theexceed five years (for purposes of deter
to the satisfaction of the Commissioneextent of the value of property receivegnining the term of an obligation, the
that the transfer to the entity is properlffrom the trust, services rendered by thebligation’s maturity date is the last possi-
attributable to the U.S. person’s ownertrust, or the right to use property of theyle date that the obligation can be out
ship interest in the entity. trust. For example, rents, royalties, interstanding under the terms of the obliga:
(2) Examples The rules of this para- est, and compensation paid to a trust aggn);
graph (f) are illustrated by the followingtransfers for fair market value only to the (jii) All payments on the obligation are
examples. In all of the examples,is a extent that the payments reflect an armgenominated in U.S. dollars:
U.S. citizenFT is a foreign trust, anBC  length price for the use of the property of, (i) The yield to maturity is not less
is a foreign corporation. The examplesr for the services rendered by, the trusthan 100 percent of the applicable Federz
are as follows: For purposes of this determination, amate and not greater that 130 percent of th
Example 1 A creates and fundST. which is “interest in the trust is not propertyapplicable Federal rate (the applicable

treated as having a U.S. beneficiary under §1.679—, ; h . .
FT owns all of the outstanding stocke€. Atrans- Fecelved from the trust. For purposes Ofederal rate for an Ob“gat'on is the

fers property directly t&-C. BecauséT is the sole this section, a distribution to a trust withapplicable Federal rate in effect unde
shareholder oEC, A is unable to demonstrate to thef€SPeCct to an interest held by such trust igection 1274(d) for the day on which the
satisfaction of the Commissioner that the transfer ian entity other than a trust or an interest iﬁbligation is issued, as published in the
properly attributable té's ownership interestiRC.  certain investment trusts described iflhternal Revenue Bulletin (see

Accordingly, under this paragraph (§s treated as _ - L - }
having transferred the propertyFd, followed by a §301.7701~4(c) of this chapter, liquidat§601.601(d)(2) of this chapter));

transfer of such property bgT to FC. Under NG trusts described in §301.7701—4(d)_0f (v) The U.S. transferor extends the
§1.679-1(a)A is treated as the owner of the portionthiS chapter, or environmental remediaperiod for assessment of any income o
of FT attributable to the property treated as transtion trusts described in §301.7701-4(e) afansfer tax attributable to the transfer an
ferred directly td=T. Under §1.367(a)— 1T(c)(4)(ii), this chapter is considered to be a transfghy consequential income tax changes fc

the transfer of property blyT to FC is treated as a ; . .
ransfer of the property by to FC. for fair market value. each year that the obligation is outstand

Example 2 The facts are the same agiample () Special rule—(i) Transfers for par- ing, to a date not earlier than three year
1, except thaET is not treated as having a U.S. bential consideration For purposes of this after the maturity date of the obligation



(this extension is not necessary if théer resulting from a failed qualified oblig- of the trust. The term of the obligation is fifteen
maturity date of the obligation does nottion is deemed to occur on the date of tWéiaGr% ‘i is g“’t ‘f’;hre'atedti’_grrsgn (as ;?f'”e‘z in
extend beyond the end of the U.S. transubsequent event that causes the obligiz®’S HO)®)) with respectE. Becaus@isnot

, . . . i N related person, the adjusted issue price of the oblic
feror’s tz_ixable year and is paid withintion to no longer be a qualified obhganoryati(Jn received b is taken into account for purpos-
such period); when properly executed andowever, based on all of the facts and cites of determining wheth&s transfer is eligible for
filed, such an agreement is deemed to meimstances, the Commissioner may deette fair market value exception of paragraph (a)(4)
consented to for purposes ofatransfer to have occurred on any date &ﬁt:‘_'f_s Zecg'lf’”’t?ve”_tt:_out%h the OP"gatf'o” IS ”Otha

. . P ualified obligation witnin the meaning ot paragra

8301.6501(c)-1(d) of this chapter; and or after the issue date of the orlglnq? Y1gano g ot paragrap

. . . . . d)(1) of this section.

(vi) The U.S. trgnsfer_or reports the staeb_llganon. _For_example_, if at the time the "gxample 4 Transfer for an obligation with term
tus of the loan, including principal andoriginal obligation was issued, the transin excess of 5 yearsA transfers property that has a
interest payments, on Form 3520 foferor knew or had reason to know that théir market value of S000X t6T in exchange for an
every year that the loan is outstanding. obligation would not be repaid, theoPligation of the trust. The term of the obligation is
2) Additional loansf, while the orig- Commissioner could deem the transfer fgn years.A is a related person (as defined in
. ( ; . . ’ . g . 81.679—1(0)(5)) with respect t8T. Because the
inal obligation is outstanding, the U.Shave occurred on the issue date of thgm of the obligation is greater than five years, the
transferor or a person related to the trustriginal obligation. obligation is not a qualified obligation within the
(within the meaning of §1.679-1(c)(5)) (5) Renegotiated loansAny loan that meaning of paragraph (d)(1) of this section and, pur:
directly or indirectly obtains anotheris renegotiated, extended, or revised &'antto paragraph (c) of this section, it is not taker

bligation issued by the trust, or if thetreated as a new loan, and any distributiofl 2SCCUNt for purposes of determining whether
Ooblig _y v ’ . y_ Rs transfer is eligible for the fair market value
U.S._ transferor d_|rec_tly or indirectly o_f funds af_te_r such renegotiation, exteNexception of paragraph (a)(4) of this section.
obtains another obligation issued by a pesion, or revision under a pre-existing loamccordingly, §1.679-1 applies with respect to the
son related to the trust, the original obligagreement is treated as a transfer subjdigf 5000X transfer td=T. 3 o
ation is deemed to have the maturity dat® this section. Example 5 Transfer for a qualified obligation

f h b t obligati . 6) Principal tsTh t The facts are the same asbrample 4except that
0 any_ _SUC subsequent obligation _m ( ) r_|nC|pa_ repaymentsine pay_men the term of the obligation is 3 years. Assuming the
_determlmng_ whether the term of the_ origof pr_mmpal with respect to any obllgan(_)nother requirements of paragraph (d)(1) of this sec-
inal obligation exceeds the specified 5that is not treated as a qualified obligatiofion are satisfied, the obligation is a qualified oblig-
year term. In addition, a series of obligaunder this paragraph is taken into accoumtion and its adjusted issue price is taken intc
tions issued and repaid by the trust (or an and after the date of the payment jAccount for purposes of determining whetiéés

transfer is eligible for the fair market value excep-

person related to the trust) is treated ascetermining the portion of the trust attrib-, | " - paragraph (2)(4) of this section.

single obligation if the transactions givingutable to the property transferred. Example 6 Effect of subsequent obligation on
rise to the obligations are structured with (7) Examples The rules of this para- original obligation A transfers property that has a
a principal purpose to avoid the applicagraph (d) are illustrated by the followingfair market value of 1000X t8T in exchange for an
tion of this provision. examples. In all of the examples,s a ©bligation that satisfies the requirements of para-

. . . . . . graph (d)(1) of this sectiomAis a related person (as
(3) Obligations that cease to be quali-U.S. resident andrT is a foreign trust. j .- §1.679-1(c)(5)) with respectfd. Two

fied. If an obligation treated as a quali-The examples are as follows: years laterA transfers an additional 2000X &T
fied obligation subsequently fails to be a Example 1 Demand loan A transfers 500X to and receives another obligation frdf that has a
qualified obligation (e.g., renegotiation”" ™ €xchange for a demand note that periits  maturity date four years from the date that the sec
of the terms of the obligation causes threquwe repayment biyT at any time. Ais a related gngd obligation was issued. Under paragraph (d)(2

L _NBerson (as defined in §1.679-1(c)(5)) with respect tgf this section, the original obligation is deemed to
term of the obligation to exceed fiverT. Becaus&Ts obligation toA could remain out- have the maturity date of the second obligation.

years), the U.S. transferor is treated asanding for more than five years, the obligation igjnder paragraph (a) of this sectighis treated as

making a transfer to the trust in arpot a qualified obligation within the meaning ofpaying made a transfer in an amount equal to the
amount equal to the original obligation’sp"j‘“”‘gr"’1ph (d) of this section and, pursuant to pargpiginal obligation's adjusted issue price (within the
adjusted issye price (Within the meanin raph (c) of this section, it is not taken into accou%eaning of §1.1275-1(b)) plus any accrued but

r purposes of determining wheth&s transfer is npaid qualified stated interest (within the meanin
of §1.1275-1(b)) plus any accrued bugiigible for the fair market value exception of paraf %1_1373_1((:)) as of the date( of issuance of thge

unpaid qualified stated interest (withingraph (a)(4) of this section. Accordingly, 81.679-1econd obligation. The second obligation is testec
the meaning of §1.1273-1(c)) as of th@pplies with respect to the full 500X transfefB  separately to determine whether it is a qualified

date of the subsequent event that cause{xample 2 Private annuity A transfers 4000X  gpjigation for purposes of applying paragraph (a) of
(0]

. . e T in exchange for an annuity from the foreignihis section to the second transfer.
the obllgatlon to no Ionger be a qua“f'edrust that will payA 100X per year for the rest éfs

Obligation. |fthe maturity date is eXtend'Iife, A is a re.lated person (as defined |n§1679_5 Pre-immigration trusts.
ed beyond five years by reason of th&1.679-1(c)(5)) with respect fT. Becauseé=T's
issuance of a subsequent obligation bgpligation toA could remain outstanding for more  (3) |n general If a nonresident alien
the trust (or person related to the trustfa" five years, the obligation is not a Gluallfle(?ndividual becomes a U.S. person and th
. bligation within the meaning of paragraph (d)(1) of .. . .
the amount (_)f the transfer will not EXCEEGhis section and, pursuant to paragraph (c) of th@d'v'dgal has a reS|den_cy starting date (a
the issue price of the subsequent obliga&ection, it is not taken into account for purposes dietermined under section 7701(b)(2)(A))
tion. The subsequent obligation is sepaletermining whetheA's transfer is eligible for the within 5 years after transferring property
rately tested to determine if it is a quali{ﬁ‘!r mar':,et Va':e exg_eptl'on ngﬁgagraphl_(a)(“)_tﬂfo a foreign trust (the original transfer),
fied obligation. refpjstctgo?ﬁe ol 4000% g’r’af]s];erﬁ; appies Wihe individual is treated as having trans-
(4) Transfers resulting from failed  Eyample 3 Loan to unrelated foreign truste ~ ferred to the trust on the residency starting

qualified obligations In general, a trans- transfers 1000X t&T in exchange for an obligation date an amount equal to the portion of the



trust attributable to the property transforeign trust on January 1, 2010, includes the undimrrangement or understanding. For pur
ferred by the individual in the original fributed netincome of the trust, as defined in sectioggges of the rules of §1.679-4(c) and (d)

transfer. ?e??éz)., attributable to the property deemed tranﬁf an obligation issued on or before
(b) Special rules—(1) Change in February 6, 1995, is modified after that
grantor trust statusFor purposes of para-§1.679-6 Outbound migrations of date, and the modification is a significant
graph (a) of this section, if a nonresidenlomestic trusts. modification within the meaning of
alien individual who is treated as owning §1.1001-3, the obligation is treated as if i

any portion of a trust under the provisions (&) In general Subject to the provi- were issued on the date of the modifica
of subpart E of part | of subchapter JSions of paragraph (b) of this section, if afion. However, the penalty provided in
chapter 1 of the Internal Revenue Codd?dividual who is a U.S. person transfergection 6677 applies only to a failure to
subsequently ceases to be so treated, tA@Perty to a trust that is not a foreigneport transfers in exchange for obliga-
individual is treated as having made th#ust, and such trust becomes a foreigfions issued after August 20, 1996.
original transfer to the foreign trust imme-{rust while the U.S. person is alive, the (2) The rules of §1.679-5 apply to per-
diately before the trust ceases to be tred¢-S- individual is treated as a U.S. transsons whose residency starting date is aft
ed as owned by the individual. feror and is deemed to transfer the propesugust 7, 2000.

(2) Treatment of undistributed incomety to a foreign trust on the date the domes- (3) The rules of §1.679-6 apply to

For purposes of paragraph (a) of this Se(EI-C trust becomes a forelgn trust. trusts that become forEign trusts afte
tion, the property deemed transferred to () Amount deemed transferredFor — August 7, 2000.

the foreign trust on the residency startin§"P9S€S of paragraph (a) of this section, par, 3. In §1.958-1, paragraph (b) is
date includes undistributed net income, a9 Property deemed transferred to thgmended by adding a new sentence afts

defined in section 665(a), attributable tdru‘?t dwhen g be;gomgs a foreign rusthe first sentence to read as follows:
the roperty deemed transferred'¢lUdes undistributed net income, as . — .
property defined in section 665(a), attributable t81.958-1 Direct and indirect ownership

Undistributed net income for periods h iousl ‘ qof stock
before the individual's residency startin € pr.operty previously traps erred. '
ndistributed net income for periods prior,

date is taken into account only for purpost—0 the migration is taken into account onl; * Kk kK
es of determining the amount of the prop: - ) (b) * * * For purposes of the preceding
erty deemed transferred. for purposes of determining the portion of

. ___the trust that is attributable to the properS€NteNce, any person that is treated as t
(c) Examples The rules of this SeCthﬂ_ty transferred by the U.S. person. owner of any portion of a trust pursuant tc
are illustrated by the following examples: (c) Example The following example sections 671 through 679 shall be treate

_Example 1 Nonresident alien becomes residenyy, oo the rules of this section. FofS & Peneficiary of the trust and shall b
alien. On January 1, 2003, a nonresident alien . . considered to own all of the stock ownec
indivi i urposes of the exampl&,is a U.S. resi-
individual, transfers property to a foreign trust,. purp ) ) ple, @Yo U directly or indirectly by or for such por-
On January 1, 2006} becomes a resident of the dent alienB is A's son, who is a resident %!ty y by P

United States within the meaning of sectiomglien, andDT is a domestic trust. Thetion. ***
7701(b)(1)(A) and has a residency starting date ‘Example is as follows: * ok ok ok ok

‘;%liak;y 21,A20(L6,dwithin the rr?eaninfg h(_Jf sec_tion Example Outbound migration of domestic trust
(b)(2)(A). Under paragraph (a) of this sectlonOn January 1, 2002 transfers property tBT, for

A is treated as a U.S. transferor and is deemed {ﬂ ) .
e benefit oB. On January 1, 200BT acquires a
transfer the property &T on January 1, 2006. o 0i0n trystee who has the power to determine Far- 4. In §1.958-2, paragraph

Under paragraph (b)(2) of this section, the Propertyhather and when distributions will be madeBto (©)(2)(ii)(b) is amended by removing the lan-
Qeemed transfe_rreq teT on‘January 1, 2006, Under section 7701(a)(3)(B) and §301.7701-guage “678" and adding “579" in its place.
includes the undistributed net income of the trust, af(d)(ii)(A) DT becomes a foreign trust on January 1

defined in section 665(a), attributable to the Propetsnns * nd h f thi {iIE treat- .
ty originally transferred. - Under paragraph (a) of this sectiis trea David A. Mader,

§1.958-2 [Amended]

: ] ed as transferring property to a foreign trust on Acting Deputy Commissioner
Example 2 Nonresident alien loses power t0 january 1, 2003. Under paragraph (b) of this sec- g ofplnt)(/arnal Revenue
revest property On January 1, 2002, a nonresi- tjon, the property deemed transferred to the trust venue.

dent alien individual, transfers property to a foreigiyhen it becomes a foreign trust includes undistrib-__ _ _
trust, FT. A has the power to revest absolutely inyted net income, as defined in section 665(a), attrifii1ed by the Office of Federal Register on August 2,

himself the title to such property transferred and igtable to the property deemed transferred. 2000, 1:04 p.m., and published in the issue of the
treated as the owner of the trust pursuant to sections Federal Register for August 7, 2000, 65 F.R. 48185)
676 and 672(f). On January 1, 2008, the ternfsSTof §1 679—7 Effective dates.
are amended to removés power to revest in him-

self title to the property transferred, aideases to (a) In general Except as provided in

be treated as the ownerBT. On January 1, 2010, . .
A becomes a resident of the United States. Und raragraph (b) of this section, the rules of

paragraph (b)(1) of this section, for purposes of par: §1.679-1, 1.679-2, 1.679-3, and
graph (a) of this sectioA is treated as having origi- 1.679—4 apply with respect to transfers
nally transferred the property T on January 1, after August 7, 2000.

2008. Because this date is within five year's\sf (b) Special rules (1) The rules of

residency starting daté, is deemed to have made a . .
transfer to the foreign trust on January 1, 2010, hi§1'679_4(c) and (d) apply to an obligation

residency starting date. Under paragraph (b)(2) é?sue_d after February 6'1 1995, Whthe_r or
this section, the property deemed transferred to tHaOt In accordance with a pre-existing




