Request for Comments on the for purposes of section 987. Prop. Treasre currently reviewing the proposed sec-
Revision of Proposed Section Reg. § 1.987-1(b)(1). tion 987 regulations to determine if such
987 Regulations Prop. Treas. Reg. §1.987-2(a)(1) proregulations are administrable and provide
vides that a taxpayer applying this profitrules that call for the appropriate recogni-

or loss method recognizes gain or losson of foreign currency gain or loss. Ac-

Notice 2000-20 under section 987 upon a remittance (ardingly, Treasury and the IRS request
Treasury and the IRS plan to revie defined in Prop. Treas. Reg.comments on the application of section

. W§1.987—2(b)(4)) from the QBU branch 0987 generally and on the interaction of

and possibly replace the proposed regul"fﬁ'pon the QBU branch’s termination.section 987 with other provisions of the

tions issued under section 987 of the IrTDrop. Treas. Reg. §1.987-2(a)(2) provideSode, particularly with respect to the is-

ternal Revenue Code _Of 1986. _The CU%n anti-abuse rule with respect to contrisues outlined below. With respect to any
rent propo_sgd regul_atl_ons provide ruleEutions to (or distributions from) a QBUcomments submitted under this notice,
for determining the timing, source, Charbranch that do not have a significant busifreasury and the IRS request explana-
ac_ter, and amount_ of for_elgn Currency,ass purpose. tions of the extent to which the taxpayer’s
gain or loss re_cogmzed_ with respec_:t to a Prop. Treas. Reg. §1.987-2(b)(4) procomments would differ depending on the
quah_fled business gnlt (QBU) with Avides that the term “remittance” meansype of QBU at issueg.g, a QBU that
functional cur_rency_dlfferent from that Ofthe amount of any transfer (as definedonstitutes a branch, partnership, or trust.
the taxpayer,|(e., d'ﬁerem fro_m that of below) from a QBU branch to the tax- A. Treatment of Contributions and Dis-
the taxpayer’s home office) |f_the QBU ayer to the extent that the aggregattibutions of Capital to or from a QBU
does not use_the dollar approximate S€P&imount of such transfers during the taxBranch Under Section 987
rate transactions method of accountmgable year does not exceed the positive Treasury and the IRS are reevaluating
Treasury and the IRS_ are concerned th Ear—end balance of the equity pool as déhe treatment under section 987 of contri-
the proposed reg_ulat!o_ns may not ha ermined in Prop. Treas. Reg.butions of capital to, and distributions of
f‘%"_y achieved their or|g|r_1a_l goal of pro- §1.987-2(c)(1) (without regard to the deeapital from, a QBU branch. Under the
V|d|n_g rules that are adm|n|st_rable and "reases described in Prop. Treas. Repgroposed section 987 regulations, the eq-
SUI.t In the recognition of foreign Cur.rency§1.987—2(c)(1)(iii)(B)). Prop. Treas. Reguity pool includes contributions of prop-
gains and losses unde_rthe appropriate ¢ 1.987-2(b)(2) provides, in part, that therty to a QBU branch. Further, distribu-
cumstances. Accordingly, Treasury aNferm “transfer” means the amount otions of property from the QBU branch
the IRS request comments concerning I%’roperty that, on any day, either is distribare treated as transfers that may constitute
sues that should be gddressed In revis ged from a QBU branch to the taxpayeremittances and thus may trigger currency
regulations under section 987. (or to another QBU branch of the tax-gain or loss, even if the property consists
Further, Treasury_ and th_e IRS are co bayer) or is contributed by the taxpayeof tangible property previously con-
cerr_1ed about certain a_buswe trgnsacuo Er another QBU branch of the taxpayenyributed to the QBU branch (or acquired
de&_gned 0 C“?ate an inappropriate acCes the QBU branch. If contributions towith funds previously contributed to the
eratl_on of foreign currency losses undetrhe QBU branch from the taxpayer occu@QBU branch), whose value is not affected
sectlc_)n 987. These abusive transactlorb% the same day as distributions from they exchange rate fluctuations.
may involve a circular f'°V_V of funds be'QBU branch to the taxpayer, these contri- An approach different from the pro-
tween a foreign QBU a_nd its U.S. parentbutions and distributions are nettegosed regulations might compute cur-
Treasury and Fhe IRS intend to Cha"engggainst one another, and only the neency gain and loss only on remittances of
these transactions under general tax pri
ciples and to issue regulations to prev:

these abuses.

Tmount is treated as a transfer to (or from@arnings, rather than taking remittances of
e%e QBU branch. This rule is generallycapital into account. In most cases, this
referred to as the “daily netting rule.” approach would align section 987 princi-
I. BACKGROUND Section 987 gain or loss equals the difples more closely with the principles of
ference between a remittance, translatesction 986(c). Treasury and the IRS re-
Treasury and the IRS published prointo the taxpayer’s functional currencyquest comments regarding the adoption of
posed regulations under section 987 oising the spot rate at the date of the remisuch an approach in the section 987 regu-
September 25, 1991. The proposed regtance, and the portion of the basis poolations, including comments on the use of
lations provide rules for determining thedetermined under Prop. Treas. Reg stacking or other rule to determine the
timing, source, character, and amount &§1.987-2(c)(2), attributable to the remitextent to which remittances are attribut-
foreign currency gain or loss recognizedance. Prop. Treas. Reg. § 1.987-2(d)(1pble to earnings. Treasury and the IRS

with respect to a QBU branch (as defined are also considering whether it might be
in Prop. Treas. Reg. §1.987-1(a)(2)) thdt REQUEST FOR COMMENTS ON appropriate to maintain a historic dollar
has a functional currency different from! HE PROPOSED SECTION 987 basis in certain tangible assets for pur-
that of the taxpayer. The proposed regulc‘BEG‘U'—'A‘T'O’\‘S poses of adjusting the equity and basis

tions adopt the profit and loss method of 104 above. Treasury and the IR800IS in lieu of calculating exchange gain
computing foreign currency gain or loss or loss. Treasury and the IRS also request



comments regarding whether special rulesonceptually consistent with the regimeegimes. In addition to general comments
should apply to assets the value of whichpplied to controlled foreign corporationon the interaction of section 987 and Sub-
is significantly affected by exchange rateinder section 986, whether the rule is adthapter K, Treasury and the IRS invite
fluctuations or to taxpayers who hold sigministratively burdensome for taxpayerscomments on the interaction of section
nificant amounts of such assets in the oand whether the rule can be retained witl887 with the rules relating to actual and
dinary course of their trade or business. out giving rise to abuse. deemed partnership distributions and
B. Definitions of Transfer and Remit- 2. Transfers Between QBU Branches transfers of interests in partnerships. For
tance Under the proposed section 987 regulaxample, as noted in the notice of pro-
1. Use of an Annual Netting Conven+ions, a property conveyance between twposed rulemaking, it is anticipated that
tion QBU branches of the taxpayer receivesection 987 will operate independently
Treasury and the IRS are considerinthe same treatment as a property corirom the general rules in Subchapter K.
providing detailed guidance on the definiveyance from a QBU branch to its homeéccordingly, although no gain or loss on
tion of the term “transfer.” For example,office. Comments are requested regara partnership distribution may be recog-
Treasury and the IRS are considering aing whether it is appropriate to treat anized under section 731, a partnership
annual netting rule to determine the exisgroperty transfer between such QBUWlistribution (remittance) may give rise to
tence and amount of a transfer. Unddiranches as a transfer from the distributurrency gain or loss under section 987.
this rule, a transfer to or from any QBUing QBU branch to the home office, fol- Additionally, the proposed regulations
branch would consist of the net amount dbwed by a contribution of the same propunder section 987 provide for the recogni-
property that, in any taxable year of therty from the home office to the recipiention of currency gain or loss on the termi-
taxpayer, either is distributed from theQBU branch. These comments shouldation of a QBU branch. However, the
QBU branch to the taxpayer (or to anyonsider whether different results woulcroposed regulations reserve on the ap-
other QBU branch of the same taxpayel)e appropriate depending on the type giropriate treatment of a termination of a
or is contributed by the taxpayer (or bytransaction, on whether the QBUQBU that is classified as a partnership.
any other QBU branch of the taxpayer) tbranches share the same functional cu&eeProp. Treas. Reg. 8§ 1.987-3(e).

the QBU branch. In comparison with theaency, or otherwise. Treasury and the IRS request comments
proposed regulations, this approach C. Types of Property Whose Distribu-addressing whether section 987 gain or
would be closer to the approach used ition Can Constitute a Transfer loss should be triggered by reason of a

section 884 to determine the “dividend Under the proposed section 987 regulgzartnership termination under section
equivalent amount” of a U.S. branch of dions, the term “transfer” includes the ne?08(b), including terminations under
foreign corporation. Treasury and themount of any property distributed by alreas. Reg. § 1.708-1(b)(1)(ii) (relating
IRS expect that an annual netting rul€®BU branch. Treasury and the IRS seelo termination due to the sale or exchange
would benefit taxpayers by decreasing theomments with respect to whether distribef a fifty percent or greater interest in the
administrative burden associated with caldtions of certain classes of propertyg(e partnership). Moreover, Treasury and the
culating the amount of a transfer. If annventory or other property normallyIRS are examining whether currency gain
annual netting rule were adopted, the redgransferred between the home office andr loss recognition under section 987 is
ulations might also provide that, for purthe QBU branch in the ordinary course oappropriate where a partner terminates its
poses of determining the existence dousiness) should be distinguished fronmterest in a partnership by reason of a
amount of any transfer, the IRS could disdistributions of property more in the nasale or exchange of its partnership interest
regard any distribution or contribution inture of a repatriation of earnings or capitaio a third party, rather than having its in-
appropriate circumstances to the exterand, if so, how such a distinction might beerest redeemed by the partnership.
that such conveyance is offset by either applied to prevent manipulation of section Finally, comments are requested re-
distribution or a contribution (whether or987. garding the approach the section 987 reg-
not to or from the same QBU branch that D. Interaction Between Section 987ulations should take with respect to tiered
was a party to the original distribution orRegulations and the Partnership Rules partnerships and other tiered arrange-
contribution) made within 30 days (or Because a partnership is a QBU of eaalents.
other designated period) of the last day gfartner (under Treas. Reg. 8 E. Interaction with Financial Account-
the taxpayer’s taxable year. 1.989(a)-1(b)(2)(i)), the notice of pro-ing Rules

As discussed in Part 1ll, Treasury angbosed rulemaking requested comments onFinancial accounting rules addressing
the IRS are concerned that the daily nethe manner in which section 987 could béhe reporting of foreign currency gain or
ting rule in the definition of “transfer” in better coordinated with Subchapter Kloss with respect to branches under FAS
Prop. Treas. Reg. § 1.987-2(b)(2) is su®nly one comment was received in reNo. 52 differ materially from the statutory
ceptible to manipulation by taxpayers andponse to this request. Due to the impleules enacted by Congress in section 987.
guestion whether it should be retainednentation of the “check-the-box” rulesWhile these rules cannot be perfectly
Accordingly, Treasury and the IRS re-under Treas. Reg. 8301.7701-3, Treasusnfigned, Treasury and the IRS request
guest comments regarding whether thand the IRS expect increased taxpayer usemments on whether, and the manner in
daily netting rule yields a sufficiently ac-of partnerships and disregarded entitiesyhich, the regulations should be more
curate measurement of transfers durinigading to increased interest in the interelosely harmonized with financial ac-
the taxable year, whether such a rule igction of the partnership and section 98@ounting principles, either for policy rea-



sons or to reduce the administrative burasset position of the QBU branch. Further assume that the total of all transfers from
den of complying with the regulations. Treasury and the IRS believe that cirQBU branch 1 during the taxable year does not ex-
F. Section 351 Transactions and Reeular cash flows and similar transactionggeggf é’rzsr:g\éelyeaéeecﬁgslggj g:;ﬂiheiu:gnfi?fl
lated Issues lacking economic substance will NOt reyes to have use of the distributed property, the IRS
The proposed regulations treat thsult in recognition of foreign currencywill scrutinize this type of transaction and may dis-
transfer of a QBU branch’s assets in a setesses under general tax principles beegard the 100u conveyance from QBU branch 1 to
tion 351 transaction described in sectionause such transactions are not properRfor purposes of section 987.
367(a) as a QBU branch terminatioBee treated as transfers or remittances under B- Régulations to be Issued pursuant to
Prop. Treas. Reg. § 1.987-3(c)(1). Theection 987. See, e.g., ACM Partnershipthis Notice _
regulations, however, reserve on providv. Commissionerl57 F.3d 231 (3d Cir. 1. Clarification of Transfer and Remit-
ing guidance on other types of section 351998),cert. denied526 U.S. 1017 (1999) tance Definitions _
transactions. SeeProp. Treas. Reg. § (denying tax benefits from a transaction Treasury and the IRS plan to issue reg-
1.987-3(c)(2). Treasury and the IRS relacking economic substance); Rev. Rut/lations which will alter the definition of
quest comments on examples of QBW9-14, 199913 I.R.B. 3 (denying tax delh® terms “transfer” and “remittance” to
branch asset transfers in section 35ductions from a transaction lacking eco¢larify that transactions lacking economic
transactions that should not be treated a®mic substance, citing, among other fagtubstance will not be respected for pur-
QBU branch terminations. One such extors, the use of a circular flow of funds);P9S€sS of recognizing currency losses on
ample might include the transfer of &rhard v. Commissiones6 F.3d 1470 transfers between a QBU branch and its
QBU branch’s assets between domesti@" Cir. 1995), aff'g T.C. Memo home office or between QBU branches of
members of a U.S. consolidated groupl993-25,cert. denied 516 U.S. 930 @ Single taxpayer (or related taxpayers).
Treasury and the IRS request commentd995) (denying tax benefits with respectircular cash flows, or any property dis-
on the most appropriate method of detete circular cash flow).See alsRev. Rul. tribution from a QBU branch followed or
mining section 987 gain and loss in th&3-142, 1983-2 C.B. 68 (ignoring a cirPreceded (within a relatively short time
context of nonrecognition transactions ineular flow of funds in determining the P€riod) by a contribution to that QBU
volving other types of entities, such asharacterization of a transaction). branch or a distribution from a second
partnerships and trusts. The following examples illustrate caseQBU branch of the same taxpayer to that
G. Other Issues in which the IRS may challenge foreigi@BU branch, may not be treated as a
Treasury and the IRS also request conturrency losses under general tax princffansfer to the extent of the offsetting
ments regarding other major issues thales. For purposes of these examples, &nount. o o
should be addressed as the section 98@me P is a domestic corporation (with [N addition, a contribution or distribu-
proposed regulations are reexamined. the dollar as its functional currency) thation of property may be disregardeice(
has QBU branch 1 in country X and QBU"‘Ot treated as a transfer) if the unit mak-

[ll. ABUSIVE ARRANGEMENTS branch 2 in country Y. QBU branch 1ing the contribution or distribution does
Al . uses the u as its functional currency. ~ Not lose the use of the property for a sig-
A. Applicability of Current Legal Prin- Example 1 Y nificant period. For example, a distribu-

ciples On January 1 of year 5, P contributes 100u ttion from a QBU branch to a bank ac-
Treasury and the IRS have becomegy branch 1. On January 2 of year 5, QBlsount to which the QBU branch has
aware that some taxpayers argue that theanch 1 distributes 50u to P. On January 4 of Yedlocess may be disregarded if the QBU

i i , QBU branch 1 distributes another 50u to P. As- .
rule in the proposed section 987 regula Q anch retains the use or control of the

tions requiring dailv netting of contribu- SUme the spot rate on these three days is less than
i g di tgb " y I 9 th ¢ historical rate used to determine the amount of capRrOperty.

lons and distributions allows them 10 reCq, 4ny eamings in the basis pool of QBU branch 1, 2. Change in Anti-Abuse Rule

ognize foreign currency 10SS€Sso that a remittance would potentially result in Treasury and the IRS plan to modify

prematurely with respect to purportedecognition of a foreign currency loss. Further 3She anti-abuse rule of Prop. Treas. Reg
transfers that do not constitute actual ec@vme that the total of all transfers during the taxablgg_ 987-2(a)(2) to provide that if a contri-

nomic remittances.g., from transactions year does not exceed the positive year end balan : =M :
€ of the equity pool. Because the distributions byoution to or a distribution from (or a se-

that are undertaken for tax purposes artSJBU branch 1 are offset by a contribution from Fries of contributions to or distributions
lack meaningful non-tax economic consemat occurred in close temporal proximity, the IR inati
. L rom) a QBU branch, or a termination of a

guences). This opportunity is presentill scrutinize this type of transaction and may dis-QBU branch. lacks economic substance
when the spot rate is less than the historiegard the cgntribution and distributions for pur-Or is otherwiée inconsistent with the pur-
cal rate used to determine the amount @fses of section 987. oses of section 987. then the Commi
capital and earnings in the basis pool. In Example 2 poses of section . ~ommis-

p ) . 9 pool. On January 1 of year 5, QBU branch 1 distributesioner may make appropriate adjustments
such a s!tuat|on, taxpayers havel‘ a_ttemthGOU to P. On January 4 of year 5, P contributegy properly reflect the economic effects of
to use circular cash flows consisting of aoou to QBU branch 2. QBU branch 2 uses the 3he transaction or any related or concur-
transfer of property from the QBU branctrount to which the 100u was deposited to pay the

; nt transaction.
to the taxpaver on one da fonowed)peratmg expenses and other costs of QBU brantff . )
pay y 1. Assume the spot rate on January 1 of year 5 is Under the regulations to be issued

closely by a transfer of property from thﬁ‘ess than the historical rate used to determine thgnder this notice, the above-described
taxpayer to the QBU branch on anothefmount of capital and earnings in the basis pool @hange to the anti-abuse rule will apply to
day to recognize foreign currency losse§BU branch 1, so that a remittance would potens o ntributions. distributions. and termina-

i i i tially result in recognition of a foreign currency loss., . .
without economically affecting the nettially g9 g y10Ss.. s occurring on or after March 21,



2000. Notwithstanding the above-de2000-20), Room 4562, CC:Intl:Br5, InternalOffice of the Associate Chief Counsel (In-
scribed change to the anti-abuse rule, ecBevenue Service, 1111 Constitution Avenuternational) at 202-622-3870 (not a toll-
nomic substance case law continues t8W, Washington DC 20224. Alternatively,free call).
apply to periods before (as well as aftefaxpayers may submit comments directly to

the date this change takes effect. the IRS Internet site dtttp://www.irs.
ustreas.gov/prod/tax_regs/comments.htm
VI. SUBMISSION OF COMMENTS [. Comments will be available for public in-

Written comments may be submitted tSPection and copying. Treasury and the IRS

the Associate Chief Counsel (Internationalf€dUest comments by June 19, 2000.

Attention: Rebecca Rosenberg (Notice For further information regarding this
notice, contact Rebecca Rosenberg of the



