Pre-Filing Agreements Pilot
Program

Notice 2000-12

1. INTRODUCTION OF PILOT
PROGRAM

This Notice announces a pilot progranin the pilot program, or with questions
for Pre-Filing Agreements (PFAs), undemabout the program and its suitability to
which large business taxpayers may reaheir situation, should contact their on site
guest examination and resolution of spgzase Manager as soon as possible, an
cific issues relating to tax returns they exare encouraged to apply on or before
pect to file between September andlarch 15, 2000, to ensure their applica-
December, 2000. The purpose of the praion will be given full consideration.
gram is to enable both taxpayers and tHeMSB is willing to meet with taxpayers
Internal Revenue Service (IRS) to resolveonsidering participation in the program
before filing the treatment of issues otherto answer questions and explore the desir-
wise likely to be disputed in post-filing ability of their participation.

audits. Through a cooperative effort, th®uring the pilot phase of the program,
program is intended to reduce the cost§MSB plans to select approximately five
burden and delays encountered in post-fito ten taxpayers from among those re-
ing examinations. guesting participation in the program.
The program is administered by the LargeMSB will select participants as soon as
and Mid-size Business Division (LMSB)possible after March 15, 2000, and pro-
of the IRS. In its pilot phase, the progranvide taxpayers and audit teams an orienta-
is open to large businesses that currenttion about the program. The team will
have a Coordinated Examination Team owork with the selected taxpayer with the
site. Taxpayers interested in participatingxpectation of resolving the designated



issue by the taxpayer’s filing deadlineln general. The PFA program is intended
Taxpayers participating in the pilot pro-to advance the resolution of issues that are
gram will be asked to assist in monitoringptherwise likely to be disputed in post-fil-
and evaluating the process. After coming audits. The program is intended t¢6)
pleting the pilot cases, the IRS will evalureach agreement on factual issues and
ate the program, and may then offer thapply settled legal principles to those facts.
program, after further modification, on aln such cases, the presence of an LMSB

permanent basis.

audit team on site shortly after the comple-

The IRS believes that the PFA prograntion of the transaction is most likely to en{7)
offers significant potential benefits forhance the prospects for an agreed resolu-
taxpayers as well as the IRS, and invitetion of the issue. Questions concerning the
large business taxpayers to participate icorrect interpretation of legal rules the in-

this program.

2. DESCRIPTION OF A PRE-FILING
AGREEMENT

terpretation of which is not well settled are
more properly presented in requests for pr(8)
vate letter rulings.SeeRev. Proc. 2000-1,
2000-1 I.LR.B. 4. Moreover, the program is

APFAs a closing agreement under § 71270t available to settle disagreements be-

of the Internal Revenue Code between t

Hween a taxpayer and the IRS over the cof9)

IRS and taxpayer relating to one or morkect int_erpretation of the tz_ix laws (except as
specific issues arising from transactions efUthorized under Delegation Order No. 236

tered into by the taxpayer during a taxabl

period ending prior to the date of the agreé[he IRS will consider entering into a PFA(10)

ment. The agreement specifies the trea®n @ny issue involving the application of

gr 247 regarding settlement guidelines).

ment of the transaction(s) on a tax return @¢tted legal principles requested by the tax-
be filed by the taxpayer subsequent to tHEAYe" except as noted below. Issuance of a

date of the agreement. APFAmay also r

L FAis discretionary with the LMSB Indus-(11)

solve related specific items affecting otheffy Director. A PFA cannot resolve issues

taxable periods.

See Rev. Proc. 68-1£0" taxpayers or years outside the jurisdic-

1968-1 C.B. 770. which describes thdion of LMSB. In evaluating whether to
preparation of clos’ing agreements under gyoceed with the PFA process and to entéixcluded subjects. A PFA will not be

into a PFA, the IRS will determine that theentered into with respect to the following
issue presented is consistent with the ovessues:

taxpayer’s facts may result in treating a@l 902ls of the program stated above. (1)

7121.

The PFA's application of the law to the

item differently from earlier treatments o

similar items in prior taxable years.(,

deducting items that previously were ca
italized, such as certain ISO 9000 costss.l)
If so, the differing treatment may consti-
tute a change in the method of accounting
for that item. The PFA will resolve only
the factual characterization of the items at
issue, but will not constitute the Commis{2
sioner’s consent to make any accountin
method change that may be required
conform the agreed upon treatment of the
item with identical items in earlier years.(
Permission to make any accounting
method changes required by the PFA's
resolution of the factual and legal issues
must be obtained using the applicable ad-
ministrative proceduresSeeRev. Proc.
99-49, 1999-52 I.R.B. 725 (automatic
consent to change certain accounting
methods); Rev. Proc. 97-27, 1997-1 C'B('S)

680.

3. SUBJECT MATTER OF AN LMSB
PRE-FILING AGREEMENT

p_

fExamples. The following are examples

of issues likely to be suitable for resolu-
tion through the PFA program:

The valuation of assets (except irf2)
the context of transfer pricing), and
the allocation of the purchase or
sale price of a business among thé3)
assets acquired or sold;

The identification and documenta-
tion of hedging transactions;

Issues relating to in-house researcf)
expenses under section 41;

The allocation of costs among dif-
ferent categories of deductible and
capitalizable items in contexts in(5)
which there is a published revenue
ruling, e.g., repairs (Rev. Rul. 94-
12, 1994-1 C.B. 36), advertising
(Rev. Rul. 92-80, 1992-2 C.B. 57),
and Y2K costs (Rev. Proc. 97-50,
1997-2 C.B. 525); (6)
The determination of which costs

enter for purposes of qualifying as
start-up costs under § 19%e€Rev.
Rul. 99-23, 1999-20 I.R.B. 3);

The determination of ‘market’ for
taxpayers using the lower of cost or
market method of inventory valua-
tion in situations involving inactive
markets.See§ 1.471-4(b);

Whether a taxpayer’s financial
statement preparation of its last-in,
first-out (LIFO) inventory is consis-
tent with the LIFO conformity re-
quirement under 8§ 1.472-2(e);
Whether a taxpayer’s inventory
contains ‘sub-normal’ goods within
the meaning of § 1.471-2(c) and the
valuation placed thereon;

Whether a taxpayer is considered
the tax owner of the property being
produced under 8§ 1.263A-
2(a)(1)(i)(A);

Whether a manufacturing contract
newly entered into by a taxpayer is
required to be accounted for as a
long-term contract under 8§ 460; and
The determination of appropriate
asset classes for depreciable prop-
erty placed in service during the
taxable period.

Issues that can be included in an
Advance Pricing Agreement under
Rev. Proc. 96-53, 1996-2 C.B. 375,
(e.g., transfer pricing);

Issues that can be resolved by re-
guesting a change in accounting
method on Form 3115;

Issues under the jurisdiction of the
Commissioner, Tax Exempt and
Government Entities Division (e.g.,
employee plans);

Issues regarding transactions that
lack a bona fide business purpose or
have as their principal purpose the
reduction of federal taxes;

The satisfaction, for purposes of
Subtitle F (Procedure and Adminis-
tration), of reasonable cause, due
diligence, good faith, clear and con-
vincing evidence, or any similar
standard; and

The applicability of any penalty or
criminal sanction.

are investigatory costs incurred tcExcluded circumstances. In addition,
determine whether to enter a newhe IRS will not entertain a request for a
business and which business t®FA in the following circumstances:



The issue (for the taxpayer) in-Manager, the taxpayer must submit a re-

volves a partnership item as definedjuest for a PFA in writing through the(10)

in 8 6231, or is subject to the proceCase Manager to the LMSB Industry Di-
dures set forth in § 6221 through §ector. Taxpayers are encouraged to sub-
mit the request on or before March 15,
The issue is or will be the subject 02000, to ensure their application will be

a pending or contemporaneous regiven full consideration. The PFA Pro-(11)

quest for a private letter ruling or agram Manager and the Case Manager are
change in accounting method by thavailable to assist in the preparation of the

1)

6233.
)

taxpayer; submission.
®3)

The taxpayer’s proposed resolutiorContents of the request. The written
of the issue is contrary to a privatestatement requesting a PFA should con-
letter ruling, technical advice mem-cisely:

orandum, or closing agreement prefl1)
viously issued to or regarding the
taxpayer;

(4) The taxpayer’s proposed resolution
of the issue is contrary to a position(2)
adverse to the taxpayer proposed by
the IRS in response to a private let{3)
ter ruling (or accounting method
change) request that was withdrawn
by the taxpayer; or

(4) The issue is the subject of litigation
(or has been designated for litiga-
tion by the Office of Chief Counsel)
between the IRS and the taxpayef4)
with respect to an earlier taxable
period.

For the purposes of these excluded circum-

stances, any reference to the taxpayer also

includes a related taxpayer and any prede-
cessor of the taxpayer or a related taxpayer.

Arelated taxpayer is one related within the

meaning of § 267 or a member of an affili-

ated group within the meaning of § 1504

that includes the taxpayer. A predecessor (S)

an entity the tax liability of which the tax-

payer or a related taxpayer is or was pri-
marily or secondarily liable.

6
4. PROCEDURES FOR ©)

REQUESTING AN LMSB PRE-
FILING AGREEMENT

Before initiating a formal request. Tax- 7)
payers interested in participating in the
pilot program, or with questions about the
program and its suitability to their situa-
tion, should contact the LMSB Case Man-
ager supervising the audit of the returd)
currently under examination as soon as
possible. Taxpayers also may contact
John Petrella, the PFA Program Manager,
at (202) 283-8390 (not a toll-free num-
ber), for further information about the(®)
PFA program.

Initiating the request. After discussing
the proposed request with their Case

Provide the taxpayer’s name, EIN,
and address and the name, title, ad-
dress and telephone number of a
person to contact;

Provide the Case Manager’'s name
and telephone number;

Identify the taxable period for
which the PFA is sought, the last

date on which the taxpayer may file(12)

(with extensions) a timely return for
that period, and (if earlier) the date
on which the taxpayer intends to
file that return;

able period in question;

Describe the organization and loca-
tion of the records and other evi-
dence that substantiate the tax-
payer’s proposed position on the
issue;

State that the taxpayer agrees that
the inspection of records and testi-
mony under the PFA procedures
will not preclude or impede (under
§ 7605(b) or any administrative
provisions adopted by the IRS) a
later examination of a return or in-
spection of records with respect to
any tax year needed to resolve the
issue(s) in the request for a PFA,
and that the IRS need not comply
with any applicable procedural re-
strictions (such as providing notice
under § 7605(b)) before beginning
such examination or inspection; and
Indicate the taxpayer’s willingness
to participate in a pilot program and
to assist in monitoring and evaluat-
ing the process.

Perjury statement. A request for a PFA,

Describe the issue(s) for which thend any supplemental submission (includ-
PFA is sought. Summarize the maing additional documents), must include a
terial facts and state the legabeclaration, signed by a person currently
issue(s) involved. For the purposeuthorized to sign the taxpayer’s federal
of ascertaining that the issue inincome tax return, in the following form:
volves the application of settled Under penalties of perjury, | declare
law, discuss the taxpayer’s interpre- that | have examined this request, in-
tation of these legal rules and their cluding accompanying documents,
proposed application to the facts in and, to the best of my knowledge and
guestion; belief, the facts presented in support of
Discuss the suitability of the issue the request for the Pre-Filing Agree-
for the PFA program in light of the  ment are true, correct and complete.
purposes and criteria set forth inSignature. The request for a PFA must
section 3, above; be signed by the taxpayer or the tax-
Represent that the issue is not dgxayer’s authorized representative. If the
scribed in any of the “Excluded Cir-request is signed by an authorized repre-
cumstances” listed in section 3sentative, a copy of Form 2848, Power of
above; Attorney and Declaration of Representa-
Discuss whether the resolution otive, must accompany the request.

this issue will have any effect inNo user fee. During the pilot phase of
taxable periods either before orthis program, no user fee is required to re-
after the taxable period for whichquest a PFA.

the PFAis sought;

State whether the taxpayer has ever PROCEDURES FOR SELECTING
applied, or intends to apply, for TAXPAYERS FOR THE PILOT

Competent Authority assistance” ROGRAM

with respect to the issue for the yeag e Manager's role.Case Managers will

In question or any prior year,  inform the PFA Program Manager of all in-
Discuss whether the issue identified;ances in which taxpayers express interes
can be resolved through a PFA by, naticipation in the program, and will
the date on which the taxpayer iNgonyard a copy of any written request to the
tends to file its return for the tax-| \sp Industry Director and the PFA Pro-



gram Manager. The Case Manager wilConsultation with taxpayer. If the IRS

review. The LMSB Industry Director

also submit to the LMSB Industry Directoraccepts the request for consideration, theill submit any proposed PFA to the PFA
a recommendation as to whether LMSBMSB Industry Director or Field Opera- Program Manager, and through the PFA
should proceed with the PFA request. Theons Director, will contact the taxpayer toProgram Manager to the Office of Chief
Case Manager should discuss, in particulatjscuss scheduling an orientation prograr@ounsel, for review before it is executed.
the IRS resources required (including angbout the PFA process with the taxpayefonference with LMSB Industry Di-
specialists or outside consultants), the abiénd the audit team. This will initiate arector. If the Case Manager recommends
ity to coordinate the PFA process with thelanning process for factual developmergntering into a PFA on terms agreed to by
examination of the taxpayer’s previouslyand issue resolution with respect to théhe taxpayer, but the LMSB Industry Di-

filed returns, the availability of taxpayerissue(s) accepted for consideration.

Irector is tentatively unwilling to enter into

records and personnel, and the probabilityis planning process, the IRS and the tasuch a agreement, the LMSB Industry Di-
of completing examination of the issue in payer will seek to agree on a proposeckctor will offer the taxpayer an opportu-
timely manner. If the Case Manager plansme-frame, the identification of relevantnity for a conference before rejecting all

to recommend against proceeding witlhecords and testimony, IRS access tor part of a proposed PFA.

In all other

consideration of the PFA request, the Casecords and testimony, and, ultimately, theases, the LMSB Industry Director is not
Manager will discuss the proposed reconpotential scope and nature of the proposebligated to offer the taxpayer such a con-

mendation with the taxpayer before submitagreement(s),
ting the recommendation. Factual and issue development.After

ference, although the taxpayer may re-
quest one.

LMSB Industry Director’s decision. The acceptance by the LMSB Industry DirecExecuting the PFA. The LMSB Industry
LMSB Industry Director with jurisdiction tor, the Case Manager will contact théirector may execute a PFA if the LMSB
over the taxpayer will make the final decitaxpayer to discuss any questions that thedustry Director determines:

sion as to whether to proceed with the taxtRS may have, to ask for any additiona{l)
payer’s request towards resolution througinformation needed to process the re-
the PFA program. Criteria for selectingquest, to verify data supplied, or to re-
taxpayers to participate in the pilot phase afuest additional supporting data. Trué2)
the PFA program include: copies of all contracts, agreements, instru-
(1) The suitability of the issue pre-ments and other documents, as well as
sented for the program; testimony pertaining to a request for a
(2) The direct or indirect impact of aPFA must be submitted by the taxpayer
PFA upon other years, issues, taxdapon request. The issues will be devel-
payers, or related cases; oped and facts confirmed consistent with
(3) Providing a cross-section of issuesuditing standards and all other applicablé3)
and industries for the pilot; and rules and regulations in effect regarding
(4) The probability of completing the proper auditing techniques. The audit
examination of the issue and enterteam will work closely with the taxpayer
ing into a PFA by the target date. to resolve the issue.
Communication with taxpayer. The Audit Team recommendation. After de-
LMSB Industry Director or Field Opera-veloping the facts and issues, the Case
tions Director will contact the taxpayerManager will prepare a recommendation
within 14 days of receipt of the request tdor the LMSB Industry Director about en-
discuss the potential suitability of the retering into a PFA with the taxpayer. Be-
guested issue for inclusion in the pilofore submitting the recommendation to
program. Thereafter, LMSB will inform the LMSB Industry Director, the Case

That entering into the PFA is con-
sistent with the goals of the PFA
program as stated in this Notice;
That the tax results provided for in
the PFA reflect settled legal princi-
ples and correctly apply those prin-
ciples (or positions authorized
under Delegation Order No. 236 or
247) to the facts found by the Audit
Team; and

That there appears to be an advan-
tage in having the issue(s) perma-
nently and conclusively closed for
the taxable period covered by the
PFA, or that the taxpayer shows
good and sufficient reasons for de-
siring a closing agreement and that
the United States will sustain no
disadvantage through consumma-
tion of such an agreemerdee8
301.7121-1(a) of the Regulations
on Procedure and Administration).

the taxpayer in writing of LMSB Industry Manager will provide the proposed recReturn filing requirements not af-
Director’s decision to accept or reject th@mmendation to the taxpayer. If the taxfected. The IRS’ acceptance of a tax-

issue(s) for consideration in the PFA pilopayer disagrees with the Case Managernsyer’s request to attempt to reach a PFA
program. A taxpayer is not entitled to goroposed recommendation, the Casen specified issue(s) does not suspend or
conference to appeal an LMSB Industryvlanager will offer the taxpayer an opporwaive the normal filing requirements for
Director’s decision not to go forward withtunity for a conference before submittingany tax returns that are affected by the
the PFA process. A taxpayer not selectethe recommendation to the LMSB Indusproposed PFA. In the event that a PFA is
for the pilot program remains eligible fortry Director. reached prior to the filing of the return,
other procedures for early issue resoluzoordination with other functions. In the taxpayer will report the transaction(s)
tion, including the Accelerated Issue Resconsidering the request for a PFA, thaddressed in the PFA in accordance with
olution (AIR) programgeeRev. Proc. 94- LMSB Industry Director will obtain ap- the terms of the PFA.

67, 1994-2 C.B. 800). proval from, or coordinate with, all appro-Continuation of process after filing, co-
priate IRS functions as necessary or, iordination with Accelerated Issue Res-
his judgment, desirable. olution procedure, and Appeals. If a
Program Manager and Chief Counsel PFA is not executed prior to the filing of

6. PROCESSING AREQUEST FOR
AN LMSB PRE-FILING
AGREEMENT



the return(s), the IRS and the taxpayefILING AGREEMENT and a person is not required to respond to
may continue to attempt to resolve the a collection of information unless it dis-
issue and enter into a PFA under thegg PFA between the taxpayer and the IR|5ys a valid OMB control number. The
procedures until July 31, 2001. If, as ofS @ closing agreement under 8 7121. Se@)ections of information in this notice
July 31, 2001, the IRS and taxpayer ha/g€V- Proc. 68-16, 1968-1 C.B. 770, oG ¢ iy sections 4, 6, and 10. The informa-
not entered into a PFA and the IRS diglurther information on the form and con+jgn collected under section 4 (applica-
agrees with the taxpayer’s claimed tafent of a closing agreement. A PFA Musfioy is required to provide the IRS with
treatment of the transaction(s), the taxc®MPIly with the requirements of ReV.he information necessary to determine
payer and the IRS can continue the effoff™0C- 68-16. The PFAwill be prepared by, hich taxpayers should be included in the
to reach an agreement using AIR procdl® t@xpayer and the examination t€arB pijot program. The information col-
dures under Rev. Proc. 94-67, 1994-¥ith assistance, as necessary, from thgieq under section 6 will be used to re-
C.B. 800. This continuation of the issu€’ FA Program Manager, the Office ofso) e the taxpayer’s issue and to support
resolution process does not require a nefxli€f Counsel, or other IRS personnel. 5y pEA entered into between the tax-
application. In addition to _the AIR Proce-g  p|SCLOSURE payer and the IRS. Tr_\e record_keeping re-
dures, the taxpayer retains the right to quirement under section 10 will be used
pursue administrative appeal either by rePFAs are closing agreements entered infor tax administration. The collections of
guesting an Early Referral to Appeals, opursuant to I.R.C. § 7121. As such, it isnformation under sections 4 and 6 are
by protesting any proposed deficiency rethe position of the IRS that both PFAs andoluntary. Once a PFA is entered into, the
lated to the issue. the information generated or received byecordkeeping requirements under section
the IRS during the PFA process constitut20 are mandatory. The likely respondents
7. WITHDRAWAL FROM THE PFA confidential return information as definedare businesses or other for-profit institu-
PROCESS by I.R.C. § 6103(b)(2)(A), that PFAs aretions.
Withdrawal by the taxpayer or the not written determi_nations under I.R.C. 8The estimated tota_l annual reporting
LMSB Industry Director. At any time 6110, and, accordingly, are exempt fronand/or recordkeeping burden is 967
prior to the execution of the PFA by thedisclosure to the public under the Freehours.
LMSB Industry Director, either the tax.dom of Information Act (FOIA). How- The estimated annual burden per respon-
payer or the LMSB Industry Director may€Ve" the issue of Whether certain closindent/recordkeeper \_/aries from 5 hours to
withdraw all or part of the request for fgreements must be disclosed under ti26 hours, depending on whether a tax-
PFA from consideration. The withdrawalF C!A has been the subject of recent litigapayer applying to the PFA pilot program
must be communicated in writing. tion; thus far, courts addressing this issuis accepted into the program. The esti-
Effect of withdrawal. Notwithstanding have agreed with the IRS positiotsee mated annual burden for taxpayers who
the withdrawal by either the taxpayer ofax Analysts v. IRS3 F.Supp. 2d 449 apply to t_he PFA pilot program and are
the LMSB Industry Director of any or all (D.D.C. 1999);Tax Analysts v. IRS999 accepted is 126 hours. The estimated an-
of the issues in the request for a PFA, thd-S. Dist. LEXIS 16733 (D.D.C. Aug. 6, nual burden for taxpayers that apply to the
taxpayer's agreement that the inspectio?'lggg)' appeal docketed, No. 5284 (D.CPFA pilot program and are not accepted is
of records and testimony under the pEAIN Aug. 13, 1999). 5 hours. The estimated number of tax-

procedures will not preclude or imped payers who apply to the PFA pilot pro-
(under § 7605(b) or any administrativglo' MISCELLANEOUS gram and are accepted is 7. The esti-
provisions adopted by the IRS) a later exRecord keeping requirements. No as- Mated number of taxpayers who apply to
amination of a return or inspection ofpect of the PFA process will affect the"€ PFA pilot program and are not ac-
records with respect to any tax yearecord keeping requirements imposed b§ePted is 17. The estimated total number
needed to resolve the issue(s) in the rany section of the Internal Revenue Cod®! réspondents and/or recordkeepers is
guest for a PFA, and that the IRS need n&ecord retention. The taxpayer must 24. )

comply with any applicable proceduraimaintain a copy of the PFA and support] N€ estimated annual frequency of re-
restrictions (such as providing noticdng documents, and books of account argPONS€S IS 0N occasion. _
under § 7605(h)) before beginning suchecords sufficient to enable the IRS to exB0C0KS or records relating to a collection
examination or inspection, will remain ef-amine the taxpayer’s compliance with th@f information must be retained so long as

fective. PFA. These records may be specified il{1€Ir contents may become material in the
Availability of Early Referral to Ap-  the PFAtself or in separate agreements.2dministration of any internal revenue
peals. If the taxpayer and the IRS are un- law. Generally, tax returns and tax return

able to reach either a PFA or an AJRLl- PAPERWORK REDUCTION ACT g]fozrénﬁtié)réagelggnfidential, as required
agreement, the possibility of forwardingrne collection of information contained > T '

the disputed issues to Appeals may B his notice has been reviewed and apg-2. COMMENTS

available under the Early Referral to Ap'proved by the Office of Management and
peals procedures set forth in Rev. Pro‘Budget in accordance with the Paperwori[he IRS invites interested persons to

99-28, 1999-29 |.R.B. 109. Reduction Act of 1995 (44 U.S.C. 3507)c9mment on this program. Send submis-

sions to CC:DOM:CORP:R (Notice
8. FORM AND CONTENT OE A PRE- under the control number 1545-1684.
An agency may not conduct or sponso?,ooo'lz)' room 5226, Internal Revenue



Service, POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
also may be hand delivered Monday
through Friday between the hours of 8
a.m. and 5 p.m. to CC:DOM:CORP:R
(Notice 2000-12), Courier's Desk, Inter-
nal Revenue Service, 1111 Constitution
Avenue, NW., Washington, DC. Alterna-
tively, interested persons may submit
comments via e-mail to:

sharon.y.horn@mdZl.irscounsel.treas.gov

These addresses are for comments on th
pilot program. Requests by eligible tax-
payers to participate in the pilot program
should be submitted through their Case
Manager.

13. FURTHER INFORMATION

For further information regarding this No-
tice, contact John Petrella on (202) 283-
8390 (not a toll-free number).



