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SUMMARY: This document contains

final regulations relating to the effect of
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under section 2056 of the Internal
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value of property for marital and
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these purposes.
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FOR FURTHER INFORMATION transmission expenses as those expendegen the date of the decedent’s death an
CONTACT: Deborah Ryan, (202) 622-that would not have been incurred excephe date of distribution. These expenses
3090 (not a toll-free number). for the decedent’'s death. Although thare the ongoing, year-to-year expenses in:
amount of these expenses cannot be caldrred in the investment, preservation,
SUPPLEMENTARY INFORMATION: culated with any degree of certainty orand maintenance of property by property
the date of the decedent’s death, they aosvners.
expenses that are incurred because of theln response to other comments, the
decedent’s death. Estate management dizal regulations illustrate the application
On December 16, 1998, the Treasurf€NSes, on the other hand, are charactef-these rules to pecuniary bequests to the
Department and the IRS published in th&€d in the final regulations as expensesurviving spouse. If, under the terms of
Federal Register(63 FR 69248) a notice that would be incurred with respect to théhe governing instrument or applicable
of proposed rulemaking (REG-114663-97Rroperty even if the decedent had ndocal law, the recipient of a pecuniary be-
1999-6 I.R.B. 15) relating to the effect ofdied; that is, expenses incurred in invesguest is not entitled to income earned
certain administration expenses on the vaitd, maintaining, and preserving theuntil distribution, the income is not in-
uation of property which qualifies for theProperty. These are expenses that typtiuded in the definition of the marital or
estate tax marital or charitable deductiorfally would have been incurred with recharitable share. Thus, the amount of the
The proposed regulations were issued in réPect to the property by the decedent b@roperty passing to the surviving spouse
sponse to the decision of the Supremi@re death or by the beneficiaries hadr charity for which a marital or charita-
Court of the United States @ommissioner they received the property on the date dile deduction is allowable will not be re-
v. Estate of Hubert 520 U.S. 93 (1997) death without any intervening period ofduced even if estate transmission or estat
(1997-2 C.B. 231). Written comments re2dministration.  In order to be certairnanagement expenses are paid out of th:
sponding to the notice of proposed rulethat all expenses are classified as eitheicome earned by assets that will be usec
making were received, and a public hearingansmission expenses or managemeta satisfy the pecuniary bequest.
was held on April 21, 1999, at which timeEXpenses, transmission expenses are deTwo commentators requested guidance
oral testimony was presented. This Tredined to include all expenses that are nabh applying the regulations to estates that
sury decision adopts final regulations witihanagement expenses. are intended to be nontaxable. Accord-
respect to the notice of proposed rulemak- Three commentators stated that the difngly, the final regulations add two exam-
ing. Asummary of the principal commentderent treatment accorded to estate trangles, one involving a formula designed to
received and revisions made in response ission expenses and estate managem@noduce zero estate taxes and the other in
those comments is provided below. expenses under the proposed regulationslving a pecuniary bequest designed to
The proposed regulations set forth thereates a new federal standard for allocatiilize the applicable exclusion amount
substantive provisions as applied to thilg expenses that may be contrary to thender section 2010.
estate tax marital deduction inmanner in which the expenses must be Many of the comments concerned the
§20.2056(b)—4(a). For the estate tax chagharged under state law. However, thspecial rule of §20.2056(b)-4(e)(2)(ii) of
itable deduction, the proposed regulation§reasury and the IRS believe that the alldhe proposed regulations. Under the spe
(under §20.2055-1(d)(6)) merely crosscation of administration expenses basedal rule, the value of the deductible prop-
reference the rules for the marital dedud@n the distinction between transmissioerty interest is not increased as a result of
tion. and management expenses provides thtee decrease in the federal estate tax lia
Several commentators suggested thatost accurate measure of the value of thglity that is attributable to the deduction
the regulations under section 2055 shoul@roperty which passes to the surviving@f estate management expenses as e»
contain specific rules relating to the charispouse or to the charity at the moment gfenses ofadministration under section
table deduction, rather than just a cros¢he decedent’s death for federal estate t2053 on the federal estate tax return. A
reference. The Treasury and the IRSarital and charitable deduction pursimilar rule would have applied for pur-
agree with this suggestion. The final reguposes. Transmission expenses that apeses of the estate tax charitable deduc
lations contain rules under §20.2055—8harged to the property passing to the sution.
specifically addressing the effect of adviving spouse or to the charity reduce the Several of these commentators arguec
ministration expenses on the valuation aimount of that property as of the date dhat the special rule is inconsistent with
property when all or a portion of the interthe decedent’s death because the egections 2056(a) and 2055(c), because
ests in property qualify for the estate tapenses, as well as the transfer to the suhe value of the property passing to the
charitable deduction. viving spouse or to charity, are a consesurviving spouse or charity should be re-
Several commentators stated that thguence of, and arise as a result of, thduced only by the estate taxes actually
distinction between estate transmissiodecedent’s death. In contrast, manag@aid. Thus, an estate should be permittec
expenses and estate management exent expenses do not generally redudbe full benefit of deducting management
penses was not clearly made in the prahe amount of the property passing fronexpenses on the federal estate tax return
posed regulations and requested mothe decedent as of the date of the dececluding an increase to the marital or
concrete definitions of each type of exdent's death because these expenses aharitable deduction based on the resul-
pense. In response to these commentacurred in producing income and pretant decrease in tax payable from the mar-
the final regulations characterize estatserving and maintaining the property beital or charitable share.

Background



Conversely, other commentators asRev. Rul. 93—-48 (1993-2 C.B. 270) (if) This paragraph (b)(3) applies to
serted that the special rule does not con- | transfers from estates of decedents dyin
form with section 2056(b)(9). SectionSPecial Analyses on or after December 3, 1999; and

2056(b)(9) provides that nothing in sec- Thig ryle is not a significant regulatory ~~ " _ _
tion 2056 or any other estate tax provisiol .tion as defined in Executive Order Par- 3. Section 20.2055-3 is amende

shall allow the value of any interest inj5gg6 Therefore, a regulatory assesdY:

property to be deducted for federal estai®ant is not required. It also has been de- 1. Revising the section heading.

tax purposes more than once with respegi;mined that section 553(b) of the Ad- 2. Adding a paragraph heading for

to the same decedent. These commentasistrative Procedure Act 5 u.s.c paragraph (a).

tors pointed out that if estate managemeehapter 5) does not apply to these regula- 3. Redesignating the text of paragrapt

expenses paid from the marital or charitaﬁonsl and, because the regulations do n) following the heading and paragraphs

ble share are deducted on the federal &¥ipose a collection of information on (b) and (c) as paragraph (a)(1), anc

tate tax return, and no reduction is madgy, | entities, the Regulatory Flexibility paragraphs (a)(2) and (a)(3), respectively

to the allowable amount of the marital or ¢ (5 U.S.C. chapter 6) does not apply. 4. Adding a new paragraph (b).

charitable deduction, then the same progs, ,.sant to section 7805(f) of the Internal The revision and additions read as fol-

erty interest is deducted twice in violationg oy enue Code, these regulations welgws:

of section 2056(b)(9). submitted to the Chief Counsel for Advo- 3$20.2055-3 Effect of death taxes anc
After considering these comments, th%acy of the Small Business Administra2dministration expenses.

Treasury and the IRS have eliminated thg, ' tor comment on their impact on small (a) Death taxes* * *

special rule of the proposed regulations, siness. (b) Administration expenses(1) Defi-
The final regulations provide that estate nitions—(i) Management expense<s-
management expenses attributable to, amitafting Information tate management expenses are expens
payable from, the property interest pass- that are incurred in connection with the

ing to the surviving spouse or charity do. 1€ Principal author of these regula;,estment of estate assets or with thei
not reduce the value of the property interions is Deborah Ryan, Office of the ASyaseryation or maintenance during a rea
est. However, pursuant to sectiofiStant Chief Counsel (Passthroughs ang,napie period of administration. Exam-
2056(b)(9), the allowable amount of the>PeCial Industries). However, other perg o of these expenses could include in
marital or charitable deduction is reduced®nne! from the IRS and Treasury Depargestment advisory fees, stock brokerage
by the amount of these management ef1€nt participated in their development. o missions, custodial fees, and interest

penses if they are deducted on the Federal (i) Transmission expensesEstate

estate tax return. EEE transmission expenses are expenses th

The Treasury and the IRS believe thak jyendments to the Regulations would not have been incurred but for the
the principles which apply for determin- decedent’s death and the consequent n
ing the value of the marital and charitable Accordingly, 26 CFR part 20 is cessity of collecting the decedent’s assets
deductions should also apply for deteramended as follows: paying the decedent’s debts and deat
mining the value of property that passes taxes, and distributing the decedent’s

from one decedent to another when calciART 20—ESTATE TAX; ESTATES OF property to those who are entitled to re-

lating the amount of the credit for tax orPECEDENTS DYING AFTER ceive it. Estate transmission expenses ir
prior transfers under section 2013AUGUST 16, 1954 clude any administration expense that ic
Therefore, the final re_gulations amend Paragraph 1. The authority citation fofot @ management expense. Examples ¢
§20.2013-4(b) by adding a cross refer@art 20 continues to read in part as folt_hese_ex_penses could include executo
ence to §20.2056(b)-4(d). commissions and attorney fees (except t

lows:
T, the extent of commissions or fees specifi-
; Authority: 26 U.S.C. 7805 * * *

Effective Dates Par 2. ySection 0.2013-4 is amendeGlly related to investment, preservation,
The regulations under sections 2055 andby: and maintenance of the assets), probat
2056 are applicable to estates of dece- 1. Removing “and” at the end of paraf€€S, €xpenses incurred in constructior
dents dying on or after December 3,  graph (b)(2). proceedings and defending against will
1999. The regulations under section 2. Redesignating paragraph (b)(3) aSOntests, and appraisal fees

2013 are applicable to transfers from  paragraph (b)(4). (iii) Charitable share The charitable
estates of decedents dying on or after 3. Adding a new paragraph (b)(3).  Share is the property or interest in prop:

December 3, 1999. The addition reads as follows: erty that passed from the decedent fo
§20.2013—4 Valuation of propertyWh'Ch a deduction is allowable under sec-
Effect on Other Documents transferred. tion 2055(a) with respect to all or part of
, L T ——— the property interest. The charitable shart

The followin blications are obsolet i i
ef%o ngU3 Cf;;;g S are obsolete (b) * * * includes, for example, bequests to charita
as of December 3, : ) o _ - ‘
Rev. Rul. 66-233 (19962 C.B. 428) (3)(i) By the amount of administration ble organizations and bequests to a char

Rev. Rul 73-98 (1973-1C.B. 407)  €XPenses in accordance with the princf—able lead unitrust or annuity trust, a char-

Rev. Rul. 80-159 (19801 C.B. 206) ples of §20.2056(b)—4(d). itable remainder unitrust or annuity trust,



and a pooled income fund, described i820.2056(b)—4(d) for additional examplesninistration if the income, under the
section 2055(e)(2). The charitable sharapplicable to the treatment of administraterms of the governing instrument or ap-
also includes the income produced by thiion expenses under this paragraph (b). plicable local law, is payable to the sur-
property or interest in property during the (7) Effective date The provisions of viving spouse or is to be added to the
period of administration if the income,this paragraph (b) apply to estates gfrincipal of the property interest passing
under the terms of the governing instrudecedents dying on or after December 30, or for the benefit of, the surviving

ment or applicable local law, is payable td999. spouse.
the charitable organization or is to be Par. 4. Section 20.2056(b)-4 is (2) Effect of transmission expenses
added to the principal of the property inamended by: For purposes of determining the marital
terest passing in whole or in part to the 1. Removing the last two sentences afeduction, the value of the marital share
charitable organization. paragraph (a). shall be reduced by the amount of the es.
(2) Effect of transmission expenses. 2. Redesignating paragraph (d) atate transmission expenses paid from the
For purposes of determining the charitaparagraph (e). marital share.
ble deduction, the value of the charitable 3. Adding a new paragraph (d). (3) Effect of management expenses at-
share shall be reduced by the amount of The addition reads as follows: tributable to the marital share For pur-
the estate transmission expenses paid820.2056(b)-4 Marital deduction; val- poses of determining the marital deduc-
from the charitable share. uation of interest passing to survivingtion, the value of the marital share shall
(3) Effect of management expenses aspouse. not be reduced by the amount of the estatt
tributable to the charitable share For koK KKk management expenses attributable to an

purposes of determining the charitable de- (d) Effect of administration expenses paid from the marital share. Pursuant to
duction, the value of the charitable sharél) Definitions—(i) Management ex- section 2056(b)(9), however, the amount
shall not be reduced by the amount of theenses.Estate management expenses acé the allowable marital deduction shall
estate management expenses attributaldepenses that are incurred in connectidme reduced by the amount of any such
to and paid from the charitable sharewith the investment of estate assets ananagement expenses that are deducte
Pursuant to section 2056(b)(9), howeveryith their preservation or maintenanceainder section 2053 on the decedent’s Fed
the amount of the allowable charitable deduring a reasonable period of administraeral estate tax return.
duction shall be reduced by the amount dfon. Examples of these expenses could (4) Effect of management expenses no
any such management expenses that anelude investment advisory fees, stochttributable to the marital shareFor pur-
deducted under section 2053 on the decbrokerage commissions, custodial feeqposes of determining the marital deduc-
dent’s federal estate tax return. and interest. tion, the value of the marital share shall
(4) Effect of management expenses not (ii) Transmission expenses Estate be reduced by the amount of the estate
attributable to the charitable shareFor transmission expenses are expenses tlmanagement expenses paid from the mar
purposes of determining the charitable devould not have been incurred but for théal share but attributable to a property in-
duction, the value of the charitable shardecedent’s death and the consequent rierest not included in the marital share.
shall be reduced by the amount of the esessity of collecting the decedent’s assets, (5) Examples.The following examples
tate management expenses paid from tipaying the decedent’s debts and deathustrate the application of this paragraph
charitable share but attributable to a progaxes, and distributing the decedent’¢d):
erty interest not included in the charitabl@roperty to those who are entitled to re- Example 1 The decedent dies after 2006 having
share. ceive it. Estate transmission expenses iffi2de no lifetime gifts. ' The decedent makes a be-
(5) Example. The following example clude any administration expense that i%ueSt of ?hare.s of ABC Corporation stock to the
. . . " ecedent’s child. The bequest provides that the
illustrates the application of this paranot a management expense. Examples gfid is to receive the income from the shares from
graph (b): these expenses could include executdte date of the decedent's death. The value of the
Example The decedent, who dies in 2000,commissions and attorney fees (except fgdqueathed shares on the decedent's date of death
leaves his residuary estate, after the payment fhe extent of commissions or fees Spechc§3,000,000. Thg residue of the estate is bequeathe
debts, expenses, and estate taxes, to a charitable re- . . to a trust for which the executor properly makes an
mainder unitrust that satisfies the requirements oqa”y relf’ited to investment, preserVatlon(-:‘lection under section 2056(b)(7) to treat as quali-
section 664(d). During the period of administration@Nd maintenance of the assets), probaggy terminable interest property. The value of the
the estate incurs estate transmission expensesféfes, expenses incurred in constructiofsidue on the decedent’s date of death, before the
$400,000. The residue of the estate (the charitabﬁﬁoceedings and defending against wilyayment of administ_ration expenses and Federz_;\l anc
s_hare) must be reduced by the $400,000 of transmlébntests’ and appraisal fees. State estate taxes, is $6,000,00Q. quer applicable
sion expenses and by the Federal and State estate, ... . . local law, the executor has the discretion to pay ad-
taxes before the present value of the remainder inter- (iii) Marital Shar_e The _ma”tal share ministration expenses from the income or principal
est passing to charity can be determined in accoS the property or interest in property thags the residuary estate. All estate taxes are to be pai
dance with the provisions of §1.664—4 of this chappassed from the decedent for which a d&om the residue. The State estate tax equals the
ter. Because the estate taxes are payable out of figction is allowable under sectionState death tax credit available under section 2011.
residue, the computation of the estate taxes and t%SG(a). The marital share includes thBuring the period of administration, the estate incurs

allowable charitable deduction are interrelated. See estate transmission expenses of $400,000, which the

paragraph (a)(2) of this section. income produced by the property or Interéxecutor charges to the residue. For purposes of de

(6) Cross reference See ©stin property during the period of adiermining the marital deduction, the value of the



residue is reduced by the Federal and State estatald). For purposes of determining the marital dethe child’s trust is $1,000,000. After deducting the
taxes and by the estate transmission expenses. |f tihection, if the management expenses are deducted $200,000 of transmission expenses, the residue c
transmission expenses are deducted on the Fedeia estate’s income tax return, the marital deduction the estate is $1,800,000 less any estate taxes.
estate tax return, the marital deduction is $3,500,00&2,850,000 ($3,000,000 less $150,000) and there idlze transmission expenses are deducted on th
($6,000,000 minus $400,000 transmission expensessulting taxable estate of $150,000 ($3,000,000 lef®deral estate tax return, the allowable marital de
and minus $2,100,000 Federal and State estasenarital deduction of $2,850,000). Suppose, insteaduction is $1,800,000, the taxable estate is zero
taxes). If the transmission expenses are deducted thie management expenses of $150,000 are deductet the Federal and State estate taxes are zero. £
the estate’s Federal income tax return rather than @m the estate’s estate tax return under section 2053tasnatively, if the transmission expenses are de:
the estate tax return, the marital deduction iexpenses of administration. In such a situatiorducted on the estate’'s Federal income tax return
$3,011,111 ($6,000,000 minus $400,000 transmislaiming a marital deduction of $2,850,000 would behe net value of the property passing to the spous
sion expenses and minus $2,588,889 Federal ataking a deduction for the same $150,000 in properig $1,657,874 ($1,800,000 minus $142,106 estat:
State estate taxes). under both sections 2053 and 2056 and would shietdxes). A marital deduction is claimed for that
Example 2 The facts are the same ag€kample from estate taxes the $150,000 in insurance proceegisiount, the taxable estate is $1,342,106, and th
1, except that, instead of incurring estate transmigassing to the decedent’s child. Therefore, in accoFederal and State estate taxes total $142,106.
sion expenses, the estate incurs estate managemearice with section 2056(b)(9), the marital deduction Example 7 The decedent, who dies in 2000,
expenses of $400,000 in connection with the residus limited to $2,700,000, and the resulting taxable esnakes an outright pecuniary bequest of
property passing for the benefit of the spouse. Thate is $150,000. $3,000,000 to the decedent’s surviving spouse, an
executor charges these management expenses to th&example 5 The decedent dies after 2006 havinghe residue of the estate, after the payment of al
residue. In determining the value of the residuenade no lifetime gifts. The value of the decedent'debts, expenses, and Federal and State esta
passing to the spouse for marital deduction puresiduary estate on the decedent’s date of deathtaxes, passes to the decedent’s child. Under th
poses, a reduction is made for Federal and State &8,000,000, before the payment of administration exterms of the applicable local law, a beneficiary of a
tate taxes payable from the residue but no reductiggenses and Federal and State estate taxes. The d@esuniary bequest is not entitled to any income or
is made for the estate management expenses. If thent’s will provides a formula for dividing the dece-the bequest. During the period of administration,
management expenses are deducted on the estatiEst’s residuary estate between two trusts to redutee estate pays estate transmission expenses fro
income tax return, the net value of the property pasthe estate’s Federal estate taxes to zero. Under te income earned by the property that will be dis-
ing to the spouse is $3,900,000 ($6,000,000 mindsrmula, one trust, for the benefit of the decedent'ributed to the surviving spouse in satisfaction of
$2,100,000 Federal and State estate taxes). A mathild, is to be funded with that amount of propertythe pecuniary bequest. The income earned on thi
tal deduction is claimed for that amount, and the tavequal in value to so much of the applicable exclusioproperty is not part of the marital share. There-
able estate is $5,100,000. amount under section 2010 that would reduce the ere, the allowable marital deduction is
Example 3 The facts are the same a&xample tate’s Federal estate tax to zero. The other trust, f68,000,000, unreduced by the amount of the estat
1, except that the estate  management expensesttoé benefit of the surviving spouse, satisfies the réransmission expenses.
$400,000 are incurred in connection with the bequirements of section 2056(b)(7) and is to be funded (6) Effective date The provisions of
qu_est of ABC Corporation stock to the decedent'svith the remaining property in the estate. The S_tatﬁ‘lis paragraph (d) apply to estates of
child. The executor charges these management esstate tax equals the State death tax credit available -
penses to the residue. For purposes of determinimgder section 2011. During the period of administra: ecedents dymg on or after December 3
the marital deduction, the value of the residue is réion, the estate incurs transmission expenses
duced by the Federal and State estate taxes and $800,000. The transmission expenses of $200,000 re-

the management expenses. The management eice the value of the residue to $2,800,000. If the wrE

penses reduce the value of the residue because tli@nsmission expenses are deducted on the Federal es-

are charged to the property passing to the spoutse tax return, then the formula divides the residue so Robert E. Wenzel,
even though they were incurred with respect to stodkat the value of the property passing to the child’s Deputy Commissioner

passing to the child. If the management expensésist is $1,000,000 and the value of the property pass-
are deducted on the estate’s Federal income tax tiag to the marital trust is $1,800,000. The allowable
turn, the marital deduction is $3,011,111marital deduction is $1,800,000. The applicable ex-
($6,000,000 minus $400,000 management expensesision amount shields from Federal estate tax the en-
and minus $2,588,889 Federal and State estatiee $1,000,000 passing to the child’s trust so that the .
taxes). If the management expenses are deductedamount of Federal and State estate taxes is zero. Al- . ‘Jona_lthan Talisman,
the estate’s Federal estate tax return, rather than matively, if the transmission expenses are deducted Acting Assistant Secretary
the estate’s Federal income tax return, the maritah the estate’s Federal income tax return, the formula of the Treasury.
deduction is $3,500,000 ($6,000,000 minudglivides the residue so that the value of the property
$400,000 management expenses and minymssing to the child’s trust is $800,000 and the valugiled by the Office of the Federal Register on De-
$2,100,000 in Federal and State estate taxes). of the property passing to the marital trust icember 2, 1999, 8:45 a.m., and published in the
Example 4 The decedent, who dies in 2000, ha$2,000,000. The allowable marital deduction remainissue of the Federal Register for December 3, 1999
a gross estate of $3,000,000. $1,800,000. The applicable exclusion amount shield F.R. 67763)
Included in the gross estate are proceeds dfom Federal estate tax the entire $800,000 passing to
$150,000 from a policy insuring the decedent’s lifehe child’s trust and $200,000 of the $2,000,000 pass-
and payable to the decedent’s child as beneficiaring to the marital trust so that the amount of Federal
The applicable credit amount against the tax was fullgnd State estate taxes remains zero.
consumed by the decedent’s lifetime gifts. Applica- Example 6.The facts are the same asHram-
ble State law requires the child to pay any estate taxpke 5 except that the decedent’s will provides that
attributable to the life insurance policy. Pursuant tthe child’s trust is to be funded with that amount of
the decedent’s will, the rest of the decedent’s estaproperty equal in value to the applicable exclusion
passes outright to the surviving spouse. During tremount under section 2010 allowable to the dece-
period of administration, the estate incurs estate madent’'s estate. The residue of the estate, after the
agement expenses of $150,000 in connection with tiayment of any debts, expenses, and Federal and
property passing to the spouse. The value of the proptate estate taxes, is to pass to the marital trust.
erty passing to the spouse is $2,850,000 ($3,000,00Bie applicable exclusion amount in this case is
less the insurance proceeds of $150,000 passing to $t 000,000, so the value of the property passing to

of Internal Revenue.

Approved November 22, 1999.



