temporary regulations on the treatment afporting requirements imposed by the In-
distributions to foreign persons under sedernal Revenue Code (Code). This infor-
tion 367(e) of the Internal Revenue Codenation will be used by thimternal Rev-
and adding final regulations under sectioenue Serviceo verify whether a taxpayer
367(e). These final regulations are neceg entitled to an exemption from income
sary to implement section 367(e)(1) antax. The likely respondents are large cor-
(2), as added to the Internal Revenuporations.
Code by the Tax Reform Act of 1986, Comments on the collections of infor-
which affects U.S. corporations. mation should be sent to th@ffice of
Management and BudgetAttn: Desk
_ _ DATES: These regulations are effectiveyfficer for the Department of the Trea-
Section 367.—Foreign August 9, 1999. sury, Office of Information and Regula-

Corporations tory Affairs, Washington, DC 20503, with
FOR FURTHER INFORMATION CON- copies to thdnternal Revenue Service,

26 CFR 1.367(e)-1: Distributions described in TACT: Guy A. Bracuti, 202-622-3860 Attn: IRS Reports Clearance Officer

section 367(e)1). (not a toll-free number). OP:FS:FP, Washington, DC 20224

) Comments on the collection of informa-
T.D. 8834 SUPPLEMENTARY INFORMATION: tion should be received by October 8,
DEPARTMENT OF THE TREASURY  Paperwork Reduction Act 1999.

Comments are specifically requested

The collection of information in this concerning: Whether the collections of in-

final rule has been reviewed and, pendinghrmation are necessary for the proper

receipt and evaluation of public com-performance of the functions of the IRS,
ments, approved by the Office of Manincluding whether the information will

agement and Budget (OMB) under 44ave practical utility; The accuracy of the

U.S.C. 3507 and assigned control numbestimated burden associated with the col-

Internal Revenue Service
26 CFR Parts 1 and 602

Treatment of Distributions to
Foreign Persons Under Sections
367(e)(1) and 367(e)(2)

AGENCY: Internal Revenue Servicel945-1487. lection of information (see below); How

(IRS), Treasury. The collections of information in this the quality, utility, and clarity of the infor-
regulation are in §81.367(e)-1(d)(2)mation to be collected may be enhanced:

ACTION: Final regulations. 1.367(e)-1(d)(3), 1.367(e)—2(b)(2), andHow the burden of complying with the

1.6038B-1(e). This information is re-collections of information may be mini-
SUMMARY: This document amends thequired to obtain certain exemptions frommized, including through the application
Income Tax Regulations by removingtaxation and to satisfy other informatiorof automated collection techniques or



other forms of information technology;section 367(e)(2) would be promulgated\. Outbound section 355 distributions
and Estimates of capital or start-up coste a separate Treasury decision and that ) , o
and costs of operation, maintenance, artexpayers could apply the provisions con- S€ction 367(e)(1) provides that a distri-
purchase of services to provide informatained in §1.367(e)—-2T to distributionsPution under section 355 (or so much of
tion. The estimated total annual reportingccurring on or after January 16, 19935€ction 356 as relates to section 355) by
and/or recordkeeping burden is 2,47and prior to the date that is 30 days aftdf-S: corporation to its foreign sharehold-
hours. The estimated average annual bifinal regulations under section 367(e)(2§"S is accorded nonrecognition treatmer
den hours per respondent and/or recorare published in th&ederal Register. €xcept to the extent provided in regula-
keeper is 11 hours. The estimated numb@&he final regulations under sectiortions. Section 1.367(e)-1 provides the
of respondents and/or recordkeepers B67(e)(1) were removed and replace@ircumstances under which such a distrib
217. The estimated annual frequency ofith temporary regulations that were pubuition is taxable.
responses is once. lished in theFederal Registeron August ~ The legislative history to section
An agency may not conduct or sponsod4, 1996 (61 F.R. 42165 [T.D. 8682 367(e)(1) provides that “transfers of stock
and a person is not  required to respord®96-2 C.B. 12]). A cross-referencedy domestic corporations to foreign per-
to, a collection of information unless itNotice of Proposed Rulemaking was pubsons pursuant to Code section 355 . . . wil
displays a valid control number assignetished on August 14, 1996 under RINgive rise to the recognition of gain under
by the Office of Management and Budgetl545-AU22 (61 F.R. 42217). Anew RINCode section 367(e), to the extent pro
Books or records relating to a collec{RIN 1545-AX30) has been issued undevided in regulations. The committee ex-
tion of information must be retained agvhich the section 367(e)(2) proposed regects that the Secretary will carefully con-
long as their contents may become matetlations will be finalized. sider the extent to which it is appropriate,
ial in the administration of any internal No significant comments were receivedn view of the purpose of section 367(e),
revenue law. Generally, tax returns an¥ith respect to the 1996 Notice of Proto require the recognition of gain upon the
tax return information are confidential, ag0sed Rulemaking with respect to sectiogtansfer of the stock of a domestic corpo:

required by 26 U.S.C. 6103. 367(e)(1). Comments were received withation to foreign persons under sectior
respect to the 1990 Notice of Proposedss5.” H.R. Rep. 426, 99th Cong., 1st
Background Rulemaking with respect to sectionssess. 931 (1985); S. Rep. 313, 99t

, 367(e)(1) and 367(e)(2). No hearinggong., 2nd Sess. 950 (1986).
Section 367(e)(1) amended the CodGe e helg on either Notice of Proposed The temporary regulations under sec

by providing regulatory authority to tax R lemakin ) _

gain on a domestic distributing corpora- g '[IOS 367(e-)(131.pr0_\gde_ a general rulle that

tion’s section 355 distribution of stock orExplanation of Revisions and Summary & domestic distributing corporation Is
taxed on a distribution of controlled stock

securities to foreign persons. Sectionof Comments

367(e)(2) amended the Code by requirin . to foreign shareholders, regar(_jles_s (o]
a liquidating corporation to recognize' Overview whether the controlled corporation is a
gain (or loss) attributable to property dis- These final regulations address the ragomestic corporation or a foreign corpo-

tributed in a section 332 liquidation to aconsequences of a distribution by a dor_atlon. Several exceptions are provided ir

foreign parent corporation, except to thenestic corporation of its subsidiary’sthe current temporary regulations in the
extent regulations provide otherwise.  stock to foreign shareholders in a transaé2>° of an outbound distribution of stock
On January 16, 1990, temporary regution described in section 355 (outbound' & domestic controlied corporation.
lations under section 367(e)(1) and (23ection 355 distribution), a liquidation of Consistent with the legislative history
were published in th&ederal Register a domestic corporation into a foreign par‘:’,lbove and t'he temporary regulat!ons, th
(55 F.R. 1406 [T.D. 8280, 1990-1 C.Bent corporation in a transaction describefin@l regulations continue to p_row_de that
80]). A cross-referenced Notice of Proin section 332 (outbound liquidation), andn outbound section 355 distribution of &
posed Rulemaking was published on that liquidation of a foreign corporation intof0r€ign controlled corporation is taxable
same date under RIN 1545-AL35 (5% foreign parent corporation in a transad® the distributing corporation. = See alsc
F.R. 1472 [1990-1 C.B. 678]). The temtion described in section 332 (foreign-toS€ctions 367(b) and 1248(f) of the Code
porary regulations were proposed and igereign liquidation). In the case of an outbound section 35!
sued to implement section 367(e) of the Section 367(e) grants the Secretary aglistribution of a domestic controlled cor-
Internal Revenue Code of 1986 (Code), afority to provide the extent to which aPoration, however, the final regulations
amended by sections 631(d)(1) andistributing corporation in an outboundamend the temporary regulations by pro
1810(g) of the Tax Reform Act of 1986section 355 distribution or liquidation orviding that the distributing corporation
(100 Stat. 2085, 2272, Public Law 99-oreign-to-foreign liquidation may obtain Shall obtain the benefit of nonrecognition
514 [1986-3 C.B.]). On January 25the benefit of nonrecognition treatmentreatment. In weighing the administrative
1993, final regulations under sectiorwhen it makes the distribution to a foreigrburdens to taxpayers and the Governmer
367(e)(1) were published in theederal shareholder. The purpose of section 367 connection with rules requiring gain
Register(58 F.R. 5927 [T.D. 8472, 1993-is to prevent the inappropriate avoidanceecognition agreements and similar
1 C.B. 51]). RIN 1545-AL35 was of U.S. tax that can arise from the applicaarrangements, the IRS and Treasury be
thereby closed. The preamble of T.Dtion of nonrecognition provisions in thelieve that adequate protections are ir
8472 stated that final regulations undecross-border context. place to protect the policies of section



367(e)(1). Specifically, significant pro-1l. Details of Provisions erally required to recognize gain (or loss)
tections are provided in sections 355(d ) o on the distributed assets. In determining
and (e) and the device and continuity of*- ©Outbound section 355 distributions e amount of gain or loss recognized
interest requirements of section 355. The final regulations amend the rule irnder the general rule, the proposed regu
the temporary regulations and do not rdations contain an anti-netting rule and ar
quire gain recognition on an outboundnti-stuffing rule that limit the domestic
section 355 distribution of the stock or seliquidating corporation’s ability to recog-
Generally, a liquidating corporationCurities of a domestic corporation. Thenize losses. o
does not recognize gain or loss on a distrfinal regulations continue to require gain Several commentators criticized the
bution in complete liquidation into a par-"€cognition on an outbound section 358nti-netting rule contained in the pro-
ent corporation that meets the ownershiElStr_'bUt'on of th_e stock or securities of gposed regulatllo_ns as overlly broad bgcaus
requirements of section 332(b). See SetQréign corpgratlon. - . the rule prphlblts t_he ne_ttmg of ordmary
tion 337(a) of the Code. Section Where gain recognition is required, théos;es against c_aplltal gains. The final reg
367(e)(2) provides that a section 332 "qtmal _rggulatlons _amend the rules for_deulauons_take this !nto account_and allow
uidation into a foreign parent is taxed tgermining the re5|deng¥ status of distributhe netting pf ordinary or capl_tal losses
the liquidating corporation, except to théees_ of stock or s_ecgrltles in an _outbou_ndgamst ordinary or capital gains to the
extent provided in regulations. Sectior?ecnon 355 distribution. A dlstr|bytee iSssame extent.allowled unde.r general rule:
1.367(e)—2 provides the circumstanceR'€SUmed to be a person who is not & the Code, including section 1211.
under which gain or loss on assets distri ualified U.S._ person (|._e., a person that is Commentators also questioned the pro
uted in a section 332 liquidation into aPOt a U.S. citizen, resident, or corporapriety of the anti-stuffing rule in the pro-
foreign parent is not currently recognizediO"): €XCept to the extent that the distribposed regulations and argued that the
Section 332 was enacted in 1935 to e/iiing corporation certifies that the distrib-anti-stuffing rules contained in section
courage the simplification of corporate €€ S @ gualified U.S. person. A publicly36(d) and the loss limitation rules of sec-
structures and was retained in 1986 as s cd distributing corporation may use gon 382 should sufficiently address loss

N " .
exception to the repeal of the General Util%gss:)nablehanaly3|stV\;!th respectt tohd's"afﬁCking concerns. The anti-stuffing
iti i i i icieqrioutees who are not fivé percent sharqye contained in the proposed regulation:
g'feieiggtr:'ggz ?ﬁg?{ﬁgﬁ;ﬁg&gﬁg;gg%O'defs of publicly traded stock t0gjsaliows the recogniFt)ionpof Iossegs attrib-
ally tax the distribution of assets in an outacmonstrate the number of distributeegapie to property acquired in capital con-
S ) . tthat are qualified U.S. persons. Areasonp i tion 332 liquidati d
bound liquidation but provide exceptions floutions, section lquications, an

. ) able analysis includes a determination oé :
e xchanges under sections 351 and 36
for assets over which the United States "®he actual number of distributees that g fi\Q/]e Jears of the distribution

tains adequate taxing jurisdiction. Th o
X . . , . gualified U.S. persons or a reasonable sta- .
final regulations retain the exceptions '%stical analysri)s of shareholder record The IRS and Treasury do not believe

the proposed regulations for a distribution 4 other relevant information. The fina at SFC“%%S 336(? and 382 alon,e crlde<
of assets used in the conduct of a U.$eqyiations also broaden the look-througf|U2teY address the Government's loss
trade or business and for a distribution of g,je in the temporary regulations for del acking concems. For example, nei-
U.S. real property interest (USRPI). INgrmining the identity of the distributeeslt.her. section 336(d) nor 382 would limit a
addition, the final regulations provide auf stock or securities of a controlled cor,duidating corporation's ability to recog-
new exception for a distribution of stockyoration received by a partnership, trudtiZ€ 2 loss that is acquired in a reorgani
of a domestic subsidiary that is 80 percenjy estate to include stock or securities n];_anon among affiliates even though the
owned by vote and value directly by thegjyed by a disregarded entity. oss could not have been recognized i

B. Outbound and foreign-to-foreign
liquidations

liquidating corporation. Section 1.367(e)-1 is applicable to dis‘ghose corporatio_ns were quuidated indi-
In a foreign-to-foreign liquidation, the tributions occurring in taxable years end¥idually. The anti-stuffing rule in the pro-

final regulations generally adopt the rulesng after August 8, 1999. posed regulations also does not ade
provided in the proposed regulations. quately protect against the use of losses t
Thus, the regulations generally providd3. Outbound and foreign-to-foreign offset gains where the loss corporation ac
that the liquidation is not taxable, except liquidations quires the gain property.

to the extent that assets used in a U.§. General Rule After considering the issue, the Trea-
trade or business are distributed and not sury and the IRS have amended the anti

used in a U.S. trade or business over the The final regulations under sectiorstuffing rule in the final regulations to
subsequent ten-year period. The ten-yegs7(e)(2) contain two sets of rules, delimit the recognition of built-in gains and
period (which is also used in the U.Spending upon whether the liquidating corlosses attributable to property received by
trade or business exception for outboungoration is domestic or foreign. The finathe domestic liquidating corporation in a
liquidations) supplements the principlesegulations retain the rules of the proreorganization or liquidation occurring
contained in section 864(c)(7). The reguposed regulations with respect to foreigrwithin two years prior to the distribution.
lations also tax a distribution of assets thab-foreign liquidations with only minor Sections 336(d) and 382 also limit loss
had formerly been used in the conduct ahodification. recognition in applicable circumstances.
a U.S. trade or business by the liquidating In the case of an outbound liquidation, Comments also requested clarification
corporation. a domestic liquidating corporation is genon the treatment of a distribution of an in-



terest in a publicly traded partnershimmended return for the year of distribupose of the liquidation is the avoidance of
(PTP). The final regulations provide thation. Also, under the proposed regulat.S. tax. The rule would apply, for exam-
an interest in a PTP that is treated astans, gain recognition is not triggered orple, if a principal purpose of a liquidation
corporation under section 7704(a) shall bvoluntary conversions of such propertys the distribution of a domestic liquidat-
treated in the same manner as stock.  under section 1033, like-kind exchangeimg corporation’s earnings and profits

The final regulations retain the look-of such property under section 1031, angithout a U.S. withholding tax. In certain
through rule for a domestic liquidatingthe abandonment of obsolete or worthlessrcumstances, the Service is also con
corporation’s distribution of a partnershipproperty. cerned about a liquidation of a domestic
interest to its foreign parent. The look- The final regulations modify the U.S.corporation into a U.S. branch of a for-
through rule provides that, for purposes dfade or business property exception in resign corporation in a manner that facili-
the regulation, a domestic liquidating corsponse to comments in several respectates the avoidance of U.S. tax, including
poration is treated as distributing its profirst, the final regulations make the exthe inappropriate use of attributes such a
portionate share of the partnership progeption available to a domestic liquidatnet operating losses. Liquidations used t
erty. The Treasury and the IRS herebing corporation that liquidates into a confacilitate the avoidance of tax may be
request comments on the proper methddolled foreign corporation. Second, thechallenged under existing law. The Trea:
of calculating such gain or loss and refinal regulations no longer require that thgury and the IRS hereby solicit com-
serve a section in the final regulation$oreign parent file an amended return oments, however, as to other measures th
with respect to this issue. Commentbehalf of the liquidating corporation whenshould be taken to adequately addres
should consider the application of similaproperty ceases to be used in the condusiich transactions, including the more spe
rules in other cross-border contexts, suabf a U.S. trade or business (whether byific identification of the conditions under
as Treas. Reg. §1.367(a)-1T(c)(3). disposition or otherwise), provided thaiwhich liquidated property, particularly se-
the foreign parent properly recognizegurities and other financial instruments,
gain (or loss in the case of a dispositionhhay be considered to be used in a U.S
The proposed regulations contain ex2S If the property had been sold for fairade or business.

ceptions to the general gain recognitiof’@rket value at the time the property .
rule for the distribution of property usedc€@ses to be used in the conduct of a U.$. Effective Date

in a U.S. trade or business and the distritf@de or business. Third, the final regula- o .. 1.367(e)-2 is applicable to dis-

ution of a USRPI. The final regulationsions expand the types of dispositions that,’ ¢ occurring 30 days after August

retain the two exceptions with some mod?!ll not trigger gain recognition. U.S. 3959 it o taxnayer elects, to distribu-
ifications and add an additional exceptiof/@d€ OF business property may be trans!' = 0 o years ending after Augus

for stock of a domestic subsidiary corpol€/T€d to another person without gai ,1999. In addition, taxpayers may rely
on the principles contained in the tempo-

ration. recognition, if the transfer is a disposition

Under the proposed regulations, a ddlormally entitled to nonrecognition underrary regulations issued under sectior
mestic liquidating corporation does nof€ Code and the transferor and transfer%%7(e)(2) on January 16, 1990 for distrib-
recognize gain (or loss) on the distribuSaUSfy various procedural requirements. .- occurring prior to 30 days after Au-
tion of property used in a U.S. trade or The final .reglulatllons retain the excep-gust 9 1999.
business, if: (1) the foreign parent is not 400 for a distribution of a USRPI con- ’
controlled foreign corporation; (2) thet@ined in the proposed regulation withc, Section 60388

foreign parent continues to use the prog2nly minor modification. . .
erty ign apU.S. trade or business for a?tef— The final regulations add a new excep- The regulations under section 60388

year period following the distribution of fion that allows for nonrecognition of gainare also revised to require reporting fol
such property: and (3) the domestic liqui®" a_d_lstrlbutlor_l of stock of a domestidransactions dgscnbed in section
dating corporation and the foreign parertuPsidiary that is 80 percent owned (b67(€)(1) and (2) in accordance with the
attach a statement to their U.S. income tat€ and value) directly by the domestidinal regulations under section 367(e)(1)
returns for the year of distribution. ”:@qui_((jjati_ng cdorporatior;w, provided th_at 'Fhe?nd ).

within the ten-year period following a dis-''duidation does not have as a principal ' .

tribution, the property ceases to be used RHrPOse the avoidance of U.S. tax on gpecial Analyses

the foreign parent's U.S. trade or businesi/Psequent disposition of the domestic |t has been determined that these regt

2. Exceptions to General Rule

other than by a disposition, then the forSuPsidiary. lations are not a significant regulatory ac-
eign parent is required to file an amended aneral Anti-abuse Rule tion as defined in Executive Order 12866.
U.S. income tax return on behalf of the Therefore, a regulatory assessment is nc

domestic liquidating corporation and rec- The final regulations contain a newequired. It is hereby certified that the
ognize gain thereon. If the foreign parenanti-abuse rule that allows the Commiseollections of information contained in
disposes of such property, then the forsioner to require the liquidating corporathis regulation will not have a significant
eign parent recognizes gain (or loss) on itson to recognize gain (or treat the liqui-economic impact on a substantial numbe
U.S. income tax return for the year of disédating corporation as if it had recognizedf small entities. This certification is
position in lieu of the domestic liquidat-loss) on the distribution of property pur-based upon the fact that the number o
ing corporation recognizing gain on arsuant to the liquidation if a principal pur-section 367(e) distributions that require



reporting under these regulations is estB1.367(e)—1 Distributions described in (3)

mated to be only 400 per year. Moreovegection 367(e)(1).

because these regulations will primarily
affect large multinational corporations, it(@)
is estimated that out of the 400 transadP
tions very few, if any, will involve small )
entities. Thus, a Regulatory Flexibility(z)
Analysis under the Regulatory Flexibility
Act (5 U.S.C. chapter 6) is not required.
Pursuant to section 7805(f) of thel3)
Code, the notice of proposed rulemakin
preceding these regulations was submi °)
ted to the Chief Counsel for Advocacy ofd)
the Small Business Administration for
comment on the impact of the proposeﬂl)
regulations on small business. )

®3)

The principal author of these regula-
tions is Guy A. Bracuti of the Office of 0]
Associate Chief Counsel (International)é

Drafting Information

However, other personnel from the IR Z))
and Treasury Department participated i

: e)
their development.

()

4)
®)
Purpose and scope. (D)
Gain recognition. (E)

General rule. )
Stock owned through partnerships,
disregarded entities, trusts, and es(i)
Gain computation. @)
Treatment of distributee.
Nonrecognition of gain. @)
Determining whether distributees(ii)
are qualified U.S. persons. (iii)
General rule—presumption of for-(iv)

eign status. ?)
Non-publicly traded distributing
corporations. 4

Publicly traded distributing corpo- Ei))
rations.

Five percent shareholders. (ii)
Other distributees.

Qualified exchange or other market(5)
Reporting under section 6038B.
Effective date.

ok % % % (ii)
§1.367(e)-2 Distributions described in

Adoption of Amendments to the section 367(e)(2). (il
Regulations (&) Purpose and scope. (A)
Accordingly, 26 CFR parts 1 and 601) Ingeneral. (B)

()
(b)

are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for(s)

part 1 is amended by removing the entry:
for 1.367(e)-1T and by adding entries i 12)
numerical order to read in part as foIIows(B)
Authority: 26 U.S.C. 7805 * * *
Section 1.367(e)-1 also issued under Zg)
U.S.C. 367(e)(1). )
Section 1.367(e)-2 also issued under 2@)
U.S.C. 367(e)(2). ** *

§1.367(e)-0T through 81.367(e)-2T
[Removed] (ii)
: (A)
Par. 2. Sections 1.367(e)-0T, 1.367(e)(B)
1T, and 1.367(e)-2T are removed. (C)
Par. 3. Sections 1.367(e)-0, 1.367(e)(D)
1, and 1.367(e)-2 are added to read as f(&)
lows: 0}

§1.367(e)-0 Outline of §81.367(e)-1 and
1.367(e)-2. (A)
(B)
This section lists captioned paragraph&C)
contained in 881.367(e)-1 and 1.367(e)-)
as follows: 2

Nonapplicability of section 367(a).
Distribution by a domestic corpora-

tion. ©
General rule. (D)
Recognition of gain and loss. ©)
Operating rules. 0]

General rule. (i)
Overall loss limitation. (i)

Overall loss limitation rule.
Example.

Special rules for built-in gains and(1)
losses attributable to property re-
ceived in liquidations and reorgani-(2)
zations. 0]
Distribution of partnership interest.
General rule. (A)
Gain or loss calculation. [Reserved]B)
Basis adjustments.

Publicly traded partnerships. ©
Exceptions. (D)
Distribution of property used in a (ii)
U.S. trade or business.

Conditions for nonrecognition. 3)

Qualifying property. 0]

(©

Required statement. (i)
Declaration and certification. (d)
Property description. (e)

Distributee identification.

Treaty benefits waiver.

Statute of limitations extension.
Failure to file statement.

Operating rules.

Gain or loss recognition by the for-
eign distributee corporation.
Taxable dispositions.

Other triggering events.

Gain recognition by the domestic
liquidating corporation.

General rule.

Amended return.

Interest.

Joint and several liability.
Schedule for property no longer
used in a U.S. trade or business.
Nontriggering events.
Conversions, certain exchanges,
and abandonment.

Amendment to Master Property De-
scription

Nontriggering transfers to qualified
transferees.

Distribution of certain U.S. real
property interests.

Distribution of stock of domestic
subsidiary corporations.

Conditions for nonrecognition.
Exceptions when the liquidating
corporation is a U.S. real property
holding corporation.

Anti-abuse rule.

Required statement.

Other consequences.

Distributee basis in property.
Reporting under section 6038B.
Other rules.

Distribution by a foreign corpora-
tion.

General rule—gain and loss not rec-
ognized.

Exceptions.

Property used in a U.S. trade or
business.

General rule.

Ten-year active U.S. business ex-
ception.

Required statement.

Operating rules.

Property formerly used in a U.S.
trade or business.

Other consequences.

Distributee basis in property.

Other rules.

Anti-abuse rule.

Effective date.



81.367(e)-1 Distributions described in share of gain shall be determined undetescribed in section 302(b) upon the re
section 367(e)(1). the rules and principles of sections 70teipt of the stock or securities of the con:-
_ ) through 761 and the regulations thereurtrolled corporation, and the domestic dis-
(a) Purpose and scopeThis section ger For purposes of this section, stock dributing corporation shall have no
provides rules for recognition (and Nonye . rities owned by or for an entity that isvithholding responsibilities under section
recognition) of gain by a domestic CorpOyigreqarded as an entity (disregarded edd41. Except where section 897(e)(L
rapon '(d|str|but|ng corporaﬂon? on a dIS'tity) under 81.7701-3(b)(1)(ii) or and the regulations thereunder cause ga
”'b““‘”? of stock or securltle_s of a(b)(2)(i)(C) are owned directly by theto be recognized by the distributee, the
corporatlon (controllgd corp(_)ranqn) ©swner of such disregarded entity. Fobasis of the distributed domestic or for-
fprelgn persons that is descrlb_ed In se yurposes of this section, stock or secureign corporation stock in the hands of the
tion 3.55' hParagrapIh (Ib) ﬂf thls. S?Ct'o ies owned by or for a trust or estatdoreign distributee shall be the basis of the
goﬂtii'en(f (t)netr?gndi?ritr)ﬂt?oa ?(t) gt]r?len e'itreeniWhether foreign or domestic) are ownedlistributed stock determined under sec
stgock or securities of controlled are diSproportionately by.the persons who Woulcl_ion 353 without any increase for any gain
tributed to foreign persons. Paragraph (3e treated as owning such stock or secumecognlz_ed_ by_the domestic corporation
of this section provides a'n exception t(i es ””d?r sectpn 318(a)(2)(A) a.nd.(B)on the dlstr|but|qq. . .
the gain recognition rule for distributions?n applylng sgctlon 318(a)(2)(B)(i), if a -(c). No_nrecognltlon.of gainA domestic
of stock or securities of a domestic corpo.t-rUSt mclude_s interests that are not actuam_strlbut_lng corporation shall not recog-
ration. Paragraph (d) of this section co ially asgertamable, all such |ntere§ts shaﬂlze' gain under.pa'rag_raph (b)(1) of this
tains rules for determining whether disn-be considered to be owneq by foreign peE.}ecltl_on on the dIStI’I.bUtlon of s_tock or se-
tributees of stock or securities in a sectiof®"S" Ina case where an mterest_ holder carities of a dpmesnc corporat_lon_.
355 distribution are qualified U.S, per-a partnership, a disregarded entity, trust, (d) Determining whether distributees
Qr estate that (directly or indirectly) ownsare qualified U.S. persors(1) General

sons. Paragraph (e) of this section cros

references section 6038B for certain res_tock of the distributing corporation is it-rule—presumption of foreign statu&x-

; o - self a partnership, disregarded entitycept as provided in paragraphs (d)(2) an
g?;E?Sg;t::l,l%i“g;;i?eza:gé peaftfrsgt:sg:jgt) ust, or estate, the rules of this paragraf8) of this section, all distributions of
of this section. b)(2) apply to such interest holder. stock or securities in a distribution de-

(b) Gain recognitior—(1) General .(3) Gain computation. Gain recog- scribed in paragraph (b)(1) of this sectior
rule. If a domestic corporation makes 6{nzed under paragraph (b)(1) of this seaare presumed to be to persons who are n
distribution of stock or securities of a cortion shall be equal to the excess of the faqualified U.S. persons, as defined in para
poration that qualifies for nonrecognitionmarket value of the stock or securities disggraph (b)(1) of this section.
under section 355 to a person who is nottgbuted to persons who are not qualified (2) Non-publicly traded distributing
qualified U.S. person, then, except as préJ-S- persons (determined as gf the time (n:br!o_orations. If the class of stock or se-
vided in paragraph (c) of this section, th&he distribution) over the distributing cor-curities of the distributing corporation (in
distributing corporation shall recognizePoration’s a_dju_sted basis in th_e s_tock orespect to which stock or securities of the
gain (but not loss) on the distributionSecurities distributed to such distributeesontrolled corporation are distributed) is
under section 367(e)(1). A distributingTor purposes of the preceding sentenceot regularly traded on a qualified ex-
corporation shall not recognize gain unddie distributing corporation’s adjustedchange or other market (as defined ir
this section with respect to a section 3582sis in each unit of each class of stock garagraph (d)(4) of this section), then the
distribution to a qualified U.S. personSecurities distributed to a distributee shadlistributing corporation may only rebut
For purposes of this section, a qualifiede equal to the distributing corporation’she presumption contained in paragrapt
U.S. person is— total adjusted basis in all of the units ofd)(1) of this section by identifying the

(A) A citizen or resident of the United the respective class of stock or securitiegualified U.S. persons to which controlled
States; or owned immediately before the distribu-corporation stock or securities were dis-

(B) A domestic corporation. tion, divided by the total number of unitstributed and by certifying the amount of

(2) Stock owned through partnershipsof the class of stock or securities ownedtock or securities that were distributed tc
disregarded entities, trusts, and estatesmmediately before the distribution. the qualified U.S. persons.

For purposes of this section, distributing (4) Treatment of distributeelf the dis- (3) Publicly traded distributing corpo-
corporation stock or securities owned byribution otherwise qualifies for non-rations. If the class of stock or securities
or for a partnership (whether foreign orecognition under section 355, each dissf the distributing corporation (in respect
domestic) are owned proportionately byributee shall be considered to havéo which stock or securities of the con-
its partners. A partner’s proportionatgeceived stock or securities in a distributrolled corporation are distributed) is reg-
share of the stock or securities of the digion qualifying for nonrecognition underularly traded on a qualified exchange or
tributing corporation shall be equal to thesection 355, even though the distributingther market (as defined in paragrapt
partner’s distributive share of the gaircorporation may recognize gain on théd)(4) of this section), then the distribut-
that would have been recognized had thgistribution under this section. Thus, théng corporation may only rebut the pre-
partnership sold the stock or securities (alistributee shall not be considered to haveumption contained in paragraph (d)(1) of
a taxable gain) immediately before theeceived a distribution described in secthis section as described in this paragrap
distribution. The partner’s distributivetion 301 or a distribution in an exchangdd)(3).



(i) Five percent shareholdersA pub- mechanism of a free and open markeThe rules of this section are issued pur.
licly traded distributing corporation mayand to protect investors; and the laws afuant to the authority conferred by sectior
only rebut the presumption contained inhe country in which the exchange is 10367(e)(2).
paragraph (d)(1) of this section with recated and the rules of the exchange ensure(2) Nonapplicability of section 367(a).
spect to distributees that are five percenhat such requirements are actually erBection 367(a) shall not apply to a com-

shareholders of the class of stock or secforced; and plete liquidation described in section 332
rities of the distributing corporation (in  (B) The rules of the exchange ensurby a domestic liquidating corporation into
respect to which stock or securities of thective trading of listed stocks. a foreign corporation that meets the stock

controlled corporation are distributed) by (e) Reporting under section 6038B.ownership requirements of section
identifying the qualified U.S. persons toSee the regulations under section 6038832(b).

which controlled corporation stock or sefor reporting requirements for distribu- (b) Distribution by a domestic corpora-
curities were distributed and by certifyingtions under this section. tion—(1) General rule—(i) Recognition
the amount of stock or securities that were (f) Effective dateThis section shall be of gain and loss.If a domestic corpora-
distributed to the qualified U.S. personsapplicable to distributions occurring intion (domestic liquidating) makes a distri-
Afive percent shareholder is a distributegaxable years ending after August 8, 199%ution of property in complete liquidation

who is required under U.S. securities laws o ) ) ) under section 332 to a foreign Corporation
to file with the Securities and Exchange31.367()-2 Distributions described in  (toreign distributee) that meets the stock
Commission (SEC) a Schedule 13D ogection 367(e)(2). ownership requirements of section 332(b)
13G under 17 CFR 240.13d-1 or 17 CFR () Purpose and scope(1) In general, With respect to stock in the domestic lig-
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240.130—7 g corp and loss recognition by a corporation on (A:)33P712rs)uan(§ Eg)?le)cnr?nll%i(e)(zl)’ seczj—
).130=7. e distributi i~ tion a) an shall not apply; an
(i) Other distributees.A distributing Its distribution of property to a foreign (B) The domestic liquidating corpora-

; istributioffOrPoration in a complete liquidation de- ! '
corporation that has made a distributiori™} . . t hall | th
described in paragraph (d)(3) of this cecCribed in section 332. Paragraph (b)(Z oh shall fecognize gain or 10Ss 0h the
paragrap f this section contains the general ruldistribution of property to the foreign dis-

tion may rebut the presumption containe ; g tributee. except as provided in paraarapt
in paragraph (d)(1) of this section with relnat gain and loss are recognized when H)(Z) o szction? paragrap

P, : tic corporation makes a distributiofP
spect to distributees that are not five pelqomes s o2 e i) Operating rules—(A) General rule
cent shareholders (as defined in this par&f Property in complete liquidation under (i Op g *)

graph (d)(3)) by relying on and providingSection 332 to a foreign corporation tha'tzj?(cgpt az p(r:owdfet(:].m par?gra;?[ﬂs (b)l(l)'
a reasonable analysis of shareholddpeets the stock ownership requiremenid)(B) and (C) of this section, the rules
records and other relevant informatiorf Section 332(b) with respect to stock gpontained in section 336 will apply to the
that demonstrates a number of distribin® domestic corporation. Paragrapgzgi(‘;":d loss recognized pursuant to thi
i b)(2) of this section provides the only ex= : o
Le;,se:ZartnZ;erg:;,agfr:egughsés:&s;g’shnT:;(‘septions to the gain and loss _recogn_ition”(IB) Ol\_/er_?llt_loss Illmltatlon_—(l) Over- f
it is subsequently determined that therflle of paragraph (b)(1) of this section? .O?S |m|ha |do_n rllz)e.. ossh|r;lexcebss ©
are actually fewer distributees who ar&aragraph (b)(3) of this section refers tgain from tfe I?m ultlon shall not be rec-
qualified U.S. persons than were demorfther consequences of distributions delgnized. If realized losses exceed recog
strated in the analysis. scribed in paragraphs (b)(1) and (2) olfI!Zed losses, the |OSS€_S shall be recog
(4) Qualified exchange or other marketthis section. Paragraph (c)(1) of this sed1ized on a pro rata basis with respect
For purposes of paragraph (d) of this sedion contains the general rule that gaiﬁh_e realized loss a_ttrlbutable to each dis
tion, the term qualified exchange or othefnd loss are not recognized when a fofributed loss asset in the category of assef
market means, for any taxable year—  €ign corporation makes a distribution ofl-€., capital or ordinary) to which the re-
(i) A national securities exchangeproperty in complete liquidation underdlized but unrecognized loss relates. Fo
which is registered with the SEC or théection 332 to a foreign corporation thafdditional limitations on the recognition
national market system established pumeets the stock ownership requiremen losses, see, e.g., section 1211.
suant to section 11A of the Securities Exof section 332(b) with respect to stock in (2) Example. The following example
change Act of 1934 (15 U.S.C. 78f); or _ the foreign liquidating corporation. Paralllustrates the overall Ios§ limitation rule,
(i) Aforeign securities exchange that isgraph (c)(2) of this section provides thdh€ Pro rata loss allocation method, anc
regulated or supervised by a governmerenly exceptions to the nonrecognition ruidhe general capital loss limitation rule in
tal authority of the country in which theof paragraph (c)(1) of this section. ParaS€ction 1211(a):
market is located and which has the folgraph (c)(3) of this section refers to other gxample.F, a foreign corporation, owns all stock
lowing characteristics— consequences of distributions describest US1, a domestic corporation. US1 owns the fol-
(A) The exchange has trading volumein paragraphs (c)(1) and (2) of this sedowing capital assets: Asset A, which has a fair mar-
listing, financial disclosure, and other retion. Paragraph (d) of this section conketvalue of $100 and an adjusted basis of $40; Asse

B, which has a fair market value of $60 and an ad-

quirements designed to prevent fraudulen&ins an anti-abuse rule. Finally, Paras ied basis of $80; and, Asset C, which has a fai

and manipulative acts and practices, to rgraph (e) of this section specifies tharket value of $40 and an adjusted basis of $100
move impediments to and perfect theffective date for the rules of this sectionus1 also owns the following business assets tha



will generate ordinary income (or loss) upon dispoity of any exception with respect to the intion of property (including inventory)
sition: Asset D, which has a fair market value okerest in the lower-tier partnership shall besed by the domestic liquidating corpora-
ﬁ;gg?g;: :{;rigjtuvs;ffetﬁs;zg ;ﬁgoénAszerltEé dv‘éh;(;@setermined with reference to the lowertion in the conduct of a trade or busines:
of $100; and, Asset F, which has a fair market valull€r partnership property. In the case ofvithin United States, if—

of $40 and an adjusted basis of $80. USL1 liquidatd®iultiple tiers of partnerships, the applica- (1) The foreign distributee corporation,
into F and distributes all assets to F in liquidationbility of an exception shall be determinedmmediately thereafter and for the ten-
None of the assets qualify for nonrecognition undeyith reference to the property of eaclyear period beginning on the date of the
Ezgiiﬁgzs(?s)(;;g’fg:;tsitsfncgsr;nEsrelcsogorﬁ;ggi%artnership, applying the rule containedlistribution of such property, uses the
that loss. See section 1211(a). USL's total realizdfd the preceding sentence. A domestiproperty in the conduct of a trade or busi-
ordinary loss is $80, but it may only recognize $6diquidating corporation’s proportionateness within the United States;

of that loss. See paragraph (b)(1)(i)(B)6f this  share of partnership property shall be de- (2) The domestic liquidating corpora-
section. US1 will allocate $45 (60.75) of the rec- tarmined under the rules and principles dfon attaches the statement described i

ognized capital loss to Asset B and will allocate the, . . . . .
remaining $15 (60< .25) of recognized capital loss Sections 701 through 761 and the regulgaragraph (b)(2)(i)(C) of this section to its

to Asset C. See paragraph (b)(1)(i)(B)6f this tions thereunder. U.S. income tax returns for the taxable
section. US1 will allocate $30 (60.50) of therec-  (B) Gain or loss calculation[Re- years that include the distributions in lig-
ognized ordinary loss to Asset E and will allocateserved] uidation; and

the remaining $30 (6& .50) to Asset F. See para-

araph (0)(L)((E)Y) of this section (C) Basis adjustmentsThe foreign dis-  (3) The foreign distributee corporation

tributee corporation’s basis in the distribattaches a copy of the property descrip
(C) Special rules for built-in gains and uted partnership interest shall be equal toon contained in paragraph (b)(2)(i)-
losses attributable to property received irhe domestic liquidating corporation’s(C)(2) of this section to its U.S. income
liquidations and reorganizationsBuilt- basis in such partnership interest immedtax return for the tax year that includes the
in losses attributable to property receivedtely prior to the distribution, increaseddate of distribution.
in a transaction described in sections 332y the amount of gain and reduced by the (B) Qualifying property. Property is
or 361 (during the two-year period endinggmount of loss recognized by the domesssed by the foreign distributee corpora-
on the date of the distribution in liquida-tic liquidating corporation on the distribu-tion in the conduct of a trade or busines:
tion covered by this section) shall not offtion of the partnership interest. Solely foin the United States within the meaning of
set gain from property not received in th@urposes of sections 743 and 754, the fothis paragraph (b)(2)(i) only if all income
same transaction. Built-in gains attributeign distributee corporation shall befrom the use of the property and all in-
able to property received in a transactioffeated as having purchased the partnezeme or gain from the sale or exchange o
described in sections 332 or 361 (duringhip interest for an amount equal to théhe property would be subject to taxation
the two-year period ending on the date doreign corporation’s adjusted basisunder section 882(a) as effectively con-
the distribution in liquidation covered bytherein. nected income. Also, stock held by a
this section) shall not offset loss from (D) Publicly traded partnershipsThe dealer as inventory or for sale in the ordi-
property not received in the same transaéistribution by a domestic liquidating cor-nary course of its trade or business sha
tion. Built-in gain or loss is that amountporation of an interest in a publicly tradede treated as inventory and not as stock i
of gain or loss on property that existed geartnership that is treated as a corporatidghe hands of both the domestic liquidating
the time the domestic liquidating corporafor U.S. income tax purposes under secorporation and the distributee foreign
tion acquired such property. See sectiori®n 7704(a) shall not be subject to theorporation. Notwithstanding the forego-
336(d) and 382 for additional limitationsrules of paragraphs (b)(1)(iii)(A) and (B)ing, the exception provided in this para-
on the recognition of losses. of this section. Instead, the distribution ofraph (b)(2)(i) shall not apply to intangi-
(iii) Distribution of partnership such an interest shall be treated in thieles described in section 936(h)(3)(B).
interest—(A) General rule. If a domestic same manner as a distribution of stock. (C) Required statemeniThe statement
corporation distributes a partnership interThus, a transfer of an interest in a publiclyequired by paragraph (b)(2)(i)(A) of this
est (whether foreign or domestic) in a distraded partnership that is treated as a U.Section shall be entitled “Required State:
tribution described in paragraph (b)(1)(i)corporation for U.S. income tax purposesnent under §1.367(e)-2(b)(2)(i)” and
of this section, then for purposes of applyshall be treated in the same manner aball be prepared by the domestic liqui-
ing this section the domestic liquidatingstock in a domestic corporation, and aating corporation and signed under
corporation shall be treated as having digransfer of an interest in a publicly tradegbenalties of perjury by an authorized offi-
tributed a proportionate share of partnepartnership that is treated as a foreign cocer of the domestic liquidating corpora-
ship property. Accordingly, the applicabil-poration for U.S. income tax purposesgion and by an authorized officer of the
ity of the recognition rules of paragraphshall be treated in the same manner dsreign distributee corporation. The state-
(b)(1)(i) and (ii) of this section, and of anystock in a foreign corporation. ment shall contain the following items:
exception to recognition provided in this (2) Exceptions—(i) Distribution of (1) Declaration and certification.A
section shall be determined with referencproperty used in a U.S. trade or busindeclaration that the distribution to the for-
to the partnership property, rather than tess—(A) Conditions for nonrecognition. eign distributee corporation is one to
the partnership interest itself. Where thé domestic liquidating corporation shallwhich the rules of this paragraph (b)(2)(i)
partnership property includes an interestot recognize gain or loss under paraapply and a certification that the domestic
in a lower-tier partnership, the applicabil-graph (b)(1) of this section on its distribudiquidating corporation and the foreign



distributee corporation agree to all of thé-orm 8838, “Consent to Extend the Timegraph (b)(2)())(EM) of this section, or a
terms and conditions set forth in this parao Assess Tax Under Section 367—Gainontriggering transfer described in para-
graph (b)(2)(i). Recognition Agreement.” graph (b)(2)(i)(E)%) of this section), then
(2) Property description A description (D) Failure to file statement.If a do- the foreign distributee corporation shall
of all property distributed by the domestianestic liquidating corporation that wouldrecognize gain (but not loss) attributable
liguidating corporation (irrespective ofotherwise qualify for nonrecognition onto such property and properly report it on
whether the property qualifies for nonthe distribution of property under thisa timely filed U.S. income tax return. If
recognition). Such description shall beparagraph (b)(2)(i) fails to file the statethe foreign distributee corporation prop-
entitled “Master Property Description”ment described in paragraph (b)(2)(i)(Cerly reports gain under this paragraph (ol
and shall identify the property that contin-of this section or files a statement thaif such qualified property is not gain prop-
ues to be used by the foreign distributedoes not comply with the requirements oérty on the date that it ceases to be used |
corporation in the conduct of a trade oparagraph (b)(2)(i)(C) of this section, thehe foreign distributee corporation’s U.S.
business within the United States, includ€ommissioner may treat the domestic ligtrade or business), then the domestic lig
ing the location, adjusted basis, estimategidating corporation as if it had claimeduidating corporation shall not recognize
fair market value, a summary of thenonrecognition under this paragraplgain attributable to such property under
method (including appraisals if any) usedb)(2)(i) and met all the requirements oparagraph (b)(2)(i)(ER) of this section.
for determining such value, and the datparagraph (b)(2)(i)(C) of this section, ifThe gain recognized under this paragrapl
of distribution of such items of property.such treatment is necessary to prevent tif)(2)(i)(E)(1)(ii) shall be an amount
The description shall also identify thedomestic liquidating corporation or theequal to the fair market value of the prop-
property excepted from gain recognitiorforeign distributee corporation from other-erty on the date it ceases to be used in th
under paragraphs (b)(2)(ii) and (iii) of thiswise deriving a tax benefit by such failureforeign distributee corporation’s U.S.
section. (E) Operating rules. By the domestic trade or business less the foreign distribu
(3) Distributee identification.An iden- liquidating corporation’s claiming non- tee corporation’s adjusted basis in suct
tification of the foreign distributee corpo-recognition under this paragraph (b)(2)(iproperty.
ration, including its name and addressand filing a statement described in para- (2) Gain recognition by the domestic
taxpayer identification number, residencegraph (b)(2)(i)(C) of this section, the dodiquidating corporation—(i) General
and place of incorporation. mestic liquidating corporation and therule. If, within the ten-year period from
(4) Treaty benefits waivelVith respect foreign distributee corporation agree to béhe date of distribution, any qualifying
to property entitled to nonrecognition pursubject to the rules of this paragraplproperty described in paragraph (b)(2)(i)-
suant to this paragraph (b)(2)(i), a declab)(2)(i)(E). (B) of this section ceases to be used by th
ration by the foreign distributee corpora- (1) Gain or loss recognition by the for-foreign distributee corporation (or a quali-
tion that it irrevocably waives any righteign distributee corporatieh-(i) Taxable fying transferee described in paragrapt
under any treaty (whether or not currentlylispositions. If, within the ten-year pe- (b)(2)(i)(E)(®) of this section) in the con-
in force at the time of the liquidation) toriod from the date of a distribution ofduct of a trade or business in the Unitec
sell or exchange any item of such propgqualifying property, the foreign distribu- States for any reason (including but not
erty without U.S. income taxation or at &ee corporation disposes of any qualifyingimited to the sale or exchange of such
reduced rate of taxation, or to derive inproperty in a transaction subject to tayroperty or the removal of the property
come from the use of any item of suchunder section 882(a), then the foreign difrom conduct of the trade or business),
property without U.S. income taxation ortributee corporation shall recognize suckhen, except to the extent gain (or 10ss) is
at a reduced rate of taxation. gain (or loss) and properly report it on aecognized under paragraph (b)(1)(i)(E)-
(5) Statute of limitations extension timely filed U.S. income tax return. If the(1) of this section, the domestic liquidat-
agreement by the domestic liquidatindoreign distributee corporation recognizedng corporation shall recognize the gain
corporation and the foreign distributeegain (or loss) under this paragraplfbut not loss) realized but not recognized
corporation to extend the statute of limita¢b)(2)(i)(E)(1)(i) and properly reports upon the initial distribution of such item
tions on assessments and collectiorsich gain (or loss) on its U.S. income tarf property. The domestic liquidating
(under section 6501) with respect to theeturn, then the domestic liquidating coreorporation shall recognize gain pursuant
domestic liquidating corporation on theporation shall not recognize gain attributto this paragraph (b)(2)(i)(B))(i) on the
distribution of each item of property untilable to such property under paragrapamended U.S. income tax return de-
three years after the date on which alb)(2)(i)(E)@) of this section. scribed in paragraph (b)(2)(i)(E)(ii) of
such items of property have ceased to be (i) Other triggering eventdf, within  this section.
used in a trade or business within thée ten-year period from the date of distri- (ii) Amended return.If gain recogni-
United States, but in no event shall the exbution, any qualifying property ceases tdion is required pursuant to paragraph
tension be for a period longer than 1®e used by the foreign distributee corpod)(2)(i))(E)@)(i) of this section, the for-
years from the filing of the original U.S.ration in the conduct of a trade or businessign distributee corporation shall file an
income tax return for the taxable year oin the United States (other than by reascaimended U.S. income tax return on behal
the last distribution of any such item ofof a taxable disposition described in parasf the domestic liquidating corporation
property. The agreement to extend thgraph (b)(2)(i)(E){)(i) of this section, a for the year of the distribution of such
statute of limitation shall be executed on aontriggering event described in paraitem of property. On the amended return,



the domestic liquidating corporation may(b)(2)(i)(E)(@) of this section, and irre- (i) The foreign distributee corporation
use any losses (or credits) existing in thepective of whether the property ceases {or its successor in interest) prepares an
year of the distribution to offset the gairbe used in the foreign distributee corporaattaches to its U.S. income tax return fol
recognized pursuant to paragraphion’s U.S. trade or business by virtue of #he year of transfer a statement entitlec
(b)(2)()(E)@)(i) of this section (or the tax nontriggering event described in para*Required Statement under 81.367(e)-
thereon), provided that the losses (ograph (b)(2)(i))(EMW) of this section or a 2(b)(2)(i))(E)(5) for Property Transferred
credits) were otherwise available in thenontriggering transfer described in parato a Qualified Transferee” that is signed
year distribution and were not used in argraph (b)(2)(i)(E)%) of this section. under penalties of perjury by an autho-
other year. The amended return shall be (4) Nontriggering events-(i) Conver- rized officer of the foreign distributee cor-
filed no later than the due date (includingions, certain exchanges, and abandorporation and by a person similarly autho-
extensions) for the return of the foreignment. Gain (or loss) under this paragraptiized by the qualified transferee;
distributee corporation for the taxableb)(2)(i)(E) shall not be triggered if quali- (i) The statement described in para-
year in which the property ceases to bging property described in paragraptgraph (b)(2)(i)(E)®)(ii) of this section
used by the foreign distributee corporagh)(2)(i)(B) of this section is involuntarily shall contain a description of all qualify-
tion in the conduct of a trade or businesgonverted into, or exchanged for, similaf"d property transferred by the foreign
in the United States. qualifying property used in the conduct oflistributee corporation (or qualified trans-
(iii) Interest. If the domestic liquidat- 5 trade or business in the United States, fgree) to the qualified transferee (or sub:
ing corporation owes additional tax purihe extent such conversion or exchangtduent qualified transferee);
suant to paragraph (b)(2)(i)(B)(i) of qualifies for nonrecognition under sec- (iv) The statement described in para.

this section for the year of liquidation.tions 1033 or 1031. Also. the abandor@'aPh (P)(2)()(E)(5)i) of this section
then interest must be paid on that amouRtant or disposal of worthless or obsolet&hall also contain an identification of the

at the rates determined under SeCtioﬂroperty shall not trigger gain (or |oss)qualified transferee (or subsequent quali

6621. The interest due will be calculated,qqr this paragraph (b)(2)()(E). fied transferee), including its name and
from the due date of the domestic liqui- (i) Amendment to Master Property De_address, taxpayer identification number
dating corporation’s U.S. income tax re- residence, and place of incorporation (if

C scription. If the foreign distributee corpo- )

turn for the year of the distribution to the__.. : pplicable);
t I t t

date on which the additional tax for tharal Ion acquires repracement. property b9

: . (/irtue of a conversion or exchange of the (v) The sta-tement”descrlt.)ed In para.

yearis p_a|d. - qualifying property under this paragraphgraph (b)(2)(|)(E_)6)(||) of th|s_sect|on

(iv) Joint and several liability.The for- b)(2)()(E)@), then the foreign distribu- shall also contain a declaration by the
eign distributee corporation shall b (b)( V gn ._qualifying transferee (or subsequent qual
o . ee corporation shall attach to its U.S. in= -
jointly and severally liable for any taxCome tax return for the year of the vaui|_fy|ng transferee) that it irrevocably
owed by the domestic liquidating corpo-_.. . waives any right under any treaty
ration as a result of the application of thissItlon SUCh. repl“acement property ?Whether or not currently in force at the
section, and shall succeed to the domes .ghedule entitled _Anjendment t_o Maste ime of the liquidation) to sell or ex-
liquidating corporation’s agreement to ex- roperty Descrlp_t|”on Re_quned bychange any item of such property withou
tend the statute of limitations on asses§-1'367(8)_2(b)(2)(') that lists the '€"y.S. income taxation or at a reduced rats
ments and collections under section 650f’.|f_iCement property and the property taxation, or to derive income from the

(3) Schedule for property no Iongerbelng repla.ced. i ... use of any item of such qualifying prop-
used in a U.S. trade or busined§quali- (5) Nontriggering transfers to qualified g, \ithout U.S. income taxation or at a
fying property (other than inventory)transferees. Gain (or loss) under this ;o4 ,ced rate of taxation; and
ceases to be used by the foreign distrib®aragraph (b)(2)(i)(E) will not be trig- ) A declaration that the transfer to the
tee corporation in the conduct of a U.s9ered if qualifying property described ingajifying transferee (or subsequent qual
trade or business in the ten-year periogaragraph (b)(2)(i)(B) of this section isiying transferee) is one to which the rules
beginning on the date of distribution ofiransferred to another person (qualified this paragraph (b)(2)(i)(E5) apply and
such property from the domestic liquidatiransferee) in a transaction qualifying fop certification that the foreign distributee
ing corporation to the foreign distributeghonrecognition under the Internal Revgorporation (or its successor in interest
corporation, then the foreign distributee@nue Code (other than transactions d@nd the qualifying transferee (or subse:
corporation shall list on a separate schegcribed in paragraphs (b)(2)(i)(E)(4)()quent qualifying transferee) agree to all of
ule (attached to its U.S. income tax returgnd (c)(1) of this section), if— the terms and conditions set forth in para
for the year of cessation) all such qualify- (i) The qualified transferee (and allgraph (b)(2)(i)(E)l) of this section, re-
ing property. For purposes of this paraother subsequent qualified transfereesplacing “foreign distributee corporation”
graph (b)(2)(i)(E)B), property ceases toimmediately thereafter and for the tenwith “qualifying transferee” and replacing
be used in a U.S. trade or business wheyear period beginning on the date of theeferences to “section 882(a)” with “sec-
ever such property is sold, exchanged, anitial distribution of such qualifying tion 871(b)” (as the case may be).
otherwise removed from the U.S. trade gproperty from the domestic liquidating (ii) Distribution of certain U.S. real
business, irrespective of whether the dasorporation to the foreign distributee corproperty interestsA domestic liquidating
mestic liquidating corporation filed anporation, uses the property in the condudorporation shall not recognize gain (or
amended return under paragrapbfa trade or business in the United Statekyss) under paragraph (b)(1) of this sec



tion on the distribution of a U.S. realreal property holding corporation (as defor amended U.S. income tax return, a:
property interest (other than stock in dined in section 897(c)(2)) at the time ofthe case may be) for the year of distribu-
former U.S. real property holding corpo-the liquidation and immediately there-tion reporting the gain attributable to such
ration that is treated as a U.S. real profter. stock.
erty interest for five years under section (C) Anti-abuse rule.(1) The exception (3) Other consequences(i) Distribu-
897(c)(1)(A)(ii)). If property distributed in paragraph (b)(2)(iii)(A) of this sectiontee basis in propertyThe foreign distrib-
by the domestic liquidating corporation isshall not apply, if a principal purpose ofutee corporation’s basis in property sub-
a U.S. real property interest that qualifieghe distribution of the 80 percent domestigect to this paragraph (b) shall be the sam
for nonrecognition under this paragraplsubsidiary corporation’s stock is theas the domestic liquidating corporation’s
(b)(2)(ii) in addition to nonrecognition avoidance of U.S. tax that would havéasis in such property immediately before
provided by paragraph (b)(2)(i) of thisbeen imposed on the domestic liquidatinthe liquidation, increased by any gain, or
section, then the domestic liquidating coreorporation’s disposition of such stockreduced by any loss recognized by the do
poration shall secure nonrecognition purgdirectly or indirectly) to an unrelatedmestic liquidating corporation on such
suant to this paragraph (b)(2)(ii) and noparty. A distribution may have a principalproperty pursuant to paragraph (b)(1) of
pursuant to the provisions of paragrappurpose of tax avoidance even though théis section. In no case, however, will the
(b)(2)(i) of this section. tax avoidance purpose is outweighed bfpreign distributee corporation’s adjusted
(iif) Distribution of stock of domesticother purposes (taken together or sepéasis in distributed property exceed the
subsidiary corporations-(A) Conditions rately). fair market value of such property at the
for nonrecognition. A domestic liquidat-  (2) For purposes of paragraph (b)(2)time of liquidation.
ing corporation shall not recognize gaitiii)(C)(1) of this section, a distribution of (i) Reporting under section 6038B.
or loss under paragraph (b)(1) of this sestock of the 80 percent domestic subSection 6038B and the regulations there
tion on a distribution of stock of an 80sidiary corporation will be deemed tounder apply to a domestic liquidating cor-
percent domestic subsidiary corporatiorhave been made pursuant to a plan, onedration’s transfer of property to a foreign
if the domestic liquidating corporation at-the principal purposes of which was thalistributee corporation under section
taches a statement described in paragraptoidance of U.S. tax, if the foreign dis-367(e)(2).
(b)(2)(iii)(D) of this section to its U.S. in- tributee corporation disposes of any such (iii) Other rules.For other rules that
come tax return for the year of the distribstock within two years of such distribu-may be applicable, see sections 1248
ution of such stock. For purposes of thifon. The rule in this paragraph (b)(2)-897, and 381.
paragraph (b)(2)(iii), a corporation is an(iii)(C)(2) will not apply if the foreign  (c) Distribution by a foreign corpora-
80 percent domestic subsidiary corporadistributee corporation can demonstrate ttion—(1) General rule—gain and loss not
tion, if— the satisfaction of the Commissioner thatecognized.If a foreign corporation (for-
(1) The subsidiary corporation is a do-a principal purpose of the liquidation wasign liquidating) makes a distribution of
mestic corporation (but not a foreign cornot the avoidance of U.S. tax. property in complete liquidation under
poration that has made an election under (D) Required statemeniThe statement section 332 to a foreign corporation (for-
section 897(i) to be treated as a U.S. corequired by paragraph (b)(2)(iii)(A) of eign distributee) that meets the stock
poration for purposes of section 897);  this section shall be entitled “Requiredbwnership requirements of section 332(b)
(2) The domestic liquidating corpora-Statement under §1.367(e)—2(b)(2)(iiiwith respect to stock in the foreign liqui-
tion owns (directly) at least 80 percent ofor Stock of 80 Percent Domestic Subdating corporation, then, except as pro-
the total voting power of the stock of suctsidiary Corporations” and shall be previded in paragraph (c)(2) of this section,
corporation; and pared by the domestic liquidating corposection 337(a) and (b)(1) shall apply anc
(3) The domestic liquidating corpora-ration and shall be signed under penaltigbe foreign liquidating corporation shall
tion owns (directly) at least 80 percent obf perjury by an authorized officer of thenot recognize gain (or loss) on the distrib-
the total value of all stock of such corpodomestic liquidating corporation and byution under section 367(e)(2). If a foreign
ration. an authorized officer of the foreign disdiquidating corporation distributes a part-
(B) Exceptions when the liquidatingtributee corporation. The required stateaership interest (whether foreign or do-
corporation is a U.S. real property hold-ment shall contain a certification thatmestic), then such corporation shall be
ing corporation. If the domestic liquidat- states that if the foreign distributee corpotreated as having distributed a proportion-
ing corporation is a U.S. real propertyation disposes of any stock subject tate share of partnership property in accor
holding corporation (as defined in sectioparagraph (b)(2)(iii)(A) of this section indance with the principles of paragraph
897(c)(2)) at the time of liquidation (ora transaction described in paragrap{b)(1)(iii) of this section.
was a U.S. real property holding corporagh)(2)(iii)(C) of this section, then the do- (2) Exceptions—(i) Property used in a
tion with respect to the foreign distributeemestic liquidating corporation shall rec-U.S. trade or business(A) General rule.
corporation during the five year periodognize all realized gain attributable toA foreign liquidating corporation (includ-
ending on the date of liquidation), thersuch stock at the time of distribution, andng a corporation that has made an effec
the exception in paragraph (b)(2)(iii)(A)the domestic liquidating corporation (ortive election under section 897(i)) that
of this section shall apply only to the disthe foreign distributee corporation on bemakes a distribution described in para-
tribution of stock of an 80 percent domeshalf of the domestic liquidating corpora-graph (c)(1) of this section shall recognize
tic subsidiary corporation that is a U.Stion) shall file a U.S. income tax returngain on the distribution of qualified prop-



erty, as described in paragraph (b)(2)- (i) The foreign liquidating corporation any gain recognized on the distribution of
(H(B) of this section (other than U.S. realwas required to waive its treaty benefitassets described in this paragraph as ir
property interests), that is used by the founder paragraph (b)(2)(i)(C)(4) of thiscome effectively connected with the con-
eign liquidating corporation in the con-section in connection with the distributionduct of a trade or business within the
duct of a trade or business within thef such property in a prior liquidation dis-United States.

United States at the time of distribution. tribution subject to the provisions of this (3) Other consequences(i) Distribu-
(B) Ten-year active U.S. business exsection; or tee basis in propertyThe foreign distrib-
ception. A foreign liquidating corporation (i) The foreign distributee corporationutee corporation’s basis in property sub-
shall not recognize gain under paragrapis entitled benefits under a treaty to whiclect to this paragraph (c) shall be the sam
(©)(2)(i)(A) of this section, if— the foreign liquidating corporation wasas the foreign liquidating corporation’s

(1) The foreign distributee corporation,not entitled. basis in such property immediately before
immediately thereafter and for the ten- (2) If the foreign distributee is requiredthe liquidation, increased by any gain, ot
year period beginning on the date of théo waive treaty benefits because of paraeduced by any loss recognized by the
distribution of such property, uses thegraph (c)(2)(i)(C)0)(ii) of this section, foreign liquidating corporation on such
property in the conduct of a trade or busithen the foreign distributee shall only bgroperty, pursuant to paragraph (c)(2) o
ness in the United States; required to waive benefits that were nothis section. In no event, however, will

(2) The foreign distributee corporationavailable to the foreign liquidating corpo-the foreign distributee corporation’s ad-
is not entitled to benefits under a compreration (or a predecessor corporation) prigtisted basis in distributed property excee
hensive income tax treaty (this requireto liquidation. the fair market value of such property at
ment shall apply only if the foreign liqui- (3) The property description describedhe time of liquidation.
dating corporation (or predecessoin paragraph (b)(2)(i)(CR of this section (i) Other rules. For other rules that
corporation) was not entitled to benefitshall include only the qualified U.S. trademay apply, see sections 367(b) and 381.
under a comprehensive income tawr business property described in para- (d) Anti-abuse ruleThe Commissioner
treaty); and graph (c)(2)(i) of this section. may require either a domestic liquidating

(3) The foreign liquidating corporation (D) Operating rules. By the foreign corporation or a foreign liquidating cor-
and foreign distributee corporation attactiquidating corporation’s claiming non- poration to recognize gain on a distribu-
the statement described in paragraptecognition under paragraph (c)(2)(i)(B)tion in liquidation described in paragraph
(c)(2)(i)(C) of this section to their U.S. in-of this section and filing a statement detb) or (c) of this section (or treat the liqui-
come tax returns for their taxable yearscribed in paragraph (c)(2)(i)(C) of thisdating corporation as if it had recognized
that include the distribution. section, the foreign liquidating corporaloss on a distribution in liquidation), if a

(C) Required statemenfThe statement tion and the foreign distributee corporaPrincipal purpose of the liquidation is the
required by paragraph (c)(2)(i)(B)(3) oftion agree to be subject to the rules cdvoidance of U.S. tax (including, but not
this section shall be entitled “Requirecparagraph (c)(2)(i) of this section, as wellimited to, the distribution of a liquidating
Statement under §1.367(e)—-2(c)(2)(i),’as the rules of paragraphs (b)(2)(i)(D) anorporation’s earnings and profits with a
shall be prepared by foreign liquidating(E) of this section. In applying the rulesPrincipal purpose of avoiding U.S. tax).
corporation, shall be signed under penabf paragraphs (b)(2)(i)(D) and (E) of thisA liquidation may have a principal pur-
ties of perjury by an authorized officer ofsection, “foreign liquidating corporation” Pose of tax avoidance even though the ta
the foreign liquidating corporation and byshall be used instead of “domestic liquidvoidance purpose is outweighed by othe
an authorized officer of the foreign dis-dating corporation” each time it appearsPUrposes (taken together or separately).
tributee corporation, and shall be identicaReferences in the rules of paragraphs (€) Effective date.This section shall be
to the statement described in paragrapb)(2)(i)(D) and (E) of this section to vari-a@Pplicable to distributions occurring 30
(b)(2)(i)(C) of this section, except thatous rules in paragraph (b) of this sectioff@ys after August 9, 1999 or, if taxpayer
“§1.367(e)—2(c)(2)())(B)” shall be substi-shall be applied as if such references wef® €lects, to distributions in taxable year:
tuted for references to “§1.367(e)—2(b)to this paragraph (c). ending after August 8, 1999.

(2)(i)” and “foreign liquidating corpora- (i) Property formerly used in a United Par 4. Section 1.6038B-1 is amende
tion” shall be substituted for “domesticStates trade or businesa foreign liqui- PY revising the fourth sentence of para:
liquidating corporation” each time it ap-dating corporation that makes a distriboudraPh (&), the first sentence of paragrap
pears. References in the rules of pargion described in paragraph (c)(1) of thigP)(1)(i), and paragraphs (d), (e), and (g;
graph (b)(2)())(C) of this section to vari-section shall recognize gain (but not losdf réad as follows:

ous rules in .paragr'aph (b) of this sectioon the distribution of property (other thar%l.GOBBB—l Reporting of certain

shall be applied as if such references weté.S. real property interests) that ha

to this paragraph (c). However, the stateseased to be used by the foreign liquidat-

ment described in this paragraph (c)(2)ing corporation in the conduct of a U.S. (a) * * * Section 1.6038B-1(e) de-
()(C) shall be modified as follows: trade or business within the ten-year pescribes the filing requirements for prop-

(1) The foreign distributee corporationriod ending on the date of distribution anckrty transfers described in section 367(e)
shall not be required to waive its incomehat would have been subject to sectioh* *
tax treaty benefits as required byB64(c)(7) had it been disposed. Section (b) Time and manner of reportirg(1)
81.367(e)-2(b)(2)()(CX), unless— 864(c)(7) shall govern the treatment ofn generat—(i) Reporting procedureEx-

ansactions to foreign corporations.



cept for stock or securities qualifyingentitled, “Addendum to Form 926.” The9, 1999, (as contained in 26 CFR part 1

under the special reporting rule of paraaddendum shall contain a brief descriprevised April 1, 1999) for transfers de-

graph (b)(2) of this section, or cashtion of the transaction, state the number afcribed in section 367(e) that are not sub

which is subject to special rules containedhares distributed to distributees who aiject to §81.367(e)-1(f) and 1.367(e)-2(e).

in paragraph (b)(3) of this section, anyot qualified U.S. persons (applying the Par. 5. Section 1.6038B—1T is amendec

U.S. person that makes a transfer deules contained in §1.367(e)—-1(d)), antby revising the section heading, revising

scribed in section 6038B(a)(1)(A),state the basis and fair market value of thearagraph (e) and revising the first sen-

367(d), or 367(e), is required to reportistributed stock or securities (including @ence of paragraph (g), to read as follows.

pursuant to section 6038B and the rules ¢ikt stating the amounts that were distrib- ) )

this section and must attach the requiregted to distributees who were not qualiS1-6038B-1T Reporting of certain

information to Form 926, “Return by fied U.S. persons and distributees whiansactions to foreign corporations

Transferor of Property to a Foreign Corwere qualified U.S. persons). (temporary).

poration.” * * * (4) Reporting rules for section * ok ok x ok

367(e)(2) distributions by domestic liqui-

dating corporations. If the distributing (e) [Reserved] For further guidance,
(d) [Reserved]. For further guidanceporppration make_s a dis_tribution of propsee §1.6038B-1(e).

see §1.6038B—1T(d). erty in comple_te I|qg|df_;1t|on under sect_lon
(e) Transfers subject to section332 to a foreign distributee corporation

367(e)—(1) In general. If a domestic that meets the stock ownership require- ) Effective date This section applies
corporation (distributing corporation) MeNts of section 332(b) with respect @, ransfers occurring after December 31
makes a distribution described in sectiof'® Stock of the distributing corporation,ggg » » «

367(e)(1) or section 367(€)(2), the distripthen the distributing corporation shall
uting corporation must comply with theComplete a Form 926 and attach a signdeART 602—OMB CONTROL

reporting requirements of this paragrapf©PY of such form to its U.S. income taXNUMBERS UNDER THE
(e). Unless otherwise provided in thideturn for the year of the distribution. ThePAPERWORK REDUCTION ACT

section, a distributing corporation making’OPerty description contained in Part Ili
a distribution described in sectionLf the Form 926 shall contain a descrip

367(e)(1) or 367(e)(2) must file a Fornfion of all property distributed by the lig- o
926( ‘)‘(R()aturn by(a)(U).S. Transferor ofdidating corporation (regardless of Authority: 261.S.¢. 7805

Property to a Foreign Corporation (undefhéther the property qualifies for non- Par. 7. In 8602.101, paragraph (b) Is
section 367),” as amended and modifiefcodnition). The description shall als mended in the table by removing the en
by this section. identify the property excepted from gairffies for 1.367(e)-1T and 1.367(e)-2T, re-

(2) Reporting requirements for sectior/€60gNition under 81.367(e)-2(b)(2)(ii)¥'>n9 he entry for 1.60388-1, and
367(e)(1) distributions of domestic con@nd (iii). If the distributing corporation adding entries in numerical order to rea

trolled corporations. A domestic distrib- distributes property that will be used by follows:

uting corporation making a distribution oft€ foreign distributee corporation in 8502 101 OMB Control numbers.
the stock or securities of a domestic cofd-S- frade or business and the distributing

poration under section 355 is not requirefioTPoration does not recognize gain on e

to file a Form 926, as described in para2Uch distribution under 81.367(e)- (b) ***

graph (e)(1) of this section, and shall hav(P)(2)(1), then the distributing corpora-

no other reporting requirements undefion may satisfy the requirements of this -
section 6038pB. g red section by completing Part 1 of the FornfFR partor section Current OMB

; : .~ Where identified control No.
(3) Reporting requirements for section?26, noting thereon that the mformaﬂoﬁé‘\’nd described

367(e)(1) distributions of foreign con-required by the Form_ 926 is contained i
trolled corporations. If the distributing the statement required by §1.367(e)-

corporation makes a section 355 distribi?(P)(2)()(C)@), and attaching a signed

* * *x K %

* * *x * %

_ Par. 6. The authority citation for part
602 continues to read as follows:

* * *x * %

tion of the stock or securities of a foreigrf®PY Of the Form 926 to its U.S. incomey 367(e)-1 .............. 1545-1487
controlled corporation to distributeet@x return for the year of the distribution. 1.367(8)=2 oo 1545-1487
shareholders who are not qualified U.S. * * Kk k% s o % x %

persons, as defined in §1.367(e)-1(b)(1),

then the distributing corporation shall (g) Effective datesThis section applies 1 g0388-1.. ... .. .. ... ... 1545-1487
complete Part 1 of the Form 926 and ato transfers occurring on or after July 20, 1545-1615
tach a signed copy of such form to its U.SL998, except paragraph (e) of this section,

income tax return for the year of the diswhich applies to transfers that are subject oRR R

tribution. The distributing corporationto §81.367(e)-1(f) and 1.367(e)—-2(e):

shall also attach to its U.S. income tax reéSee §1.6038B-1T for transfers occurring Robert E. Wenzel,
turn for the year of distribution a stateprior to July 20, 1998. See also Deputy Commissioner of

ment signed under the penalties of perjur§1l.6038B—1T(e) in effect prior to August Internal Revenue.



Approved 7/29/1999.

Donald C. Lubbick,
Assistant Secretary of
the Treasury
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