Paperwork Reduction Act were received. One commentator recom-
mended the retention of the notional ac-

The collection of information con- ., ,nt method because the asset-base

Ir\jviewed and apgrgv%d by. the Offige O[)ortion of the COFL account to a depart-

gnagement and Budget in accor anolﬁg member that did not contribute to the

with the Paperwork Reduction Act of OFL account, a result that the commen-

ig?r?b(edfrdf 12485(:1 53?27)I?ZggirngheesCt?)nih[%tor views as arbitrary. To alleviate the

Section 1502.—Regulations collection of information are mandatory. nsion between the interest allocation

and COFL rules, the commentator sug-
An agency may not conduct or sponsor

26 CFR 1.1502-9: Consolidated overall foreign and a person is not required to respond tguels'[e,d am%ndfmf? tg%::nlferleSt allocation
imitati : . : "~ “rules instead of the rules.
losses and separate limitation losses. a collection of information unless it dis-

plays a valid control number Treasury and the IRS recognize that,
T.D. 8833 The estimated annual burden per reunder the asset-based method, a portion o
DEPARTMENT OF THE TREASURY _Spondentis .5 hours.
Internal Revenue Service Comments concerning the accuracy ot o <. .

this burden estimate and suggestions f&°! directly contribute to the COFL ac-
26 CFR Parts 1 and 602 : - 99 unt (because, for example, it was not a

reducing this burden should be sent to tHe? ' '
Consolidated Returns— Internal Revenue ServiceAttn: IRS Re- memt;erlj)f the group atttgg t'g‘le the Oill_

: : orts Clearance Officer, OP:FS:FP, Waslf/0S€)- FOWEVEr, as noted in the preambie

Consolidated Overall Foreign &gton DC 20224. and to th@ffice of (O regulations issued in January 1998 that

Losses and Separate Limitation Management and BudgetAttn: Desk €liminated the limitation on OFL recap-

Losses Officer for the Department of the Trea-ure and foreign tax credit utilization with
AGENCY: Internal Revenue Servicesury, Office of Information and Regula-espect to separate, return I|m-|taf|on years,
(IRS), Treasury. tory Affairs, Washington, DC 20503. any single member’s economic “contribu-

Books or records relating to a collection” to a COFL account is difficult to

ACTION: Final and temporary regula-tion of information must be retained sgnéasure since the expense allocation rules
tions. |Ong as their contents may become matefequwe interest and certain other expenses

ial in the administration of any internalto be allocated to a member’s income in
SUMMARY: This document containsrevenue law. Generally, tax returns angeparate limitation categories on the basis
final consolidated return regulations relattax return information are confidential, a®f the group’s assets.

ing to the treatment of overall foreignrequired by 26 U.S.C. 6103. An asset-based method is not arbitrary
losses and separate limitation losses inthe | because it associates a COFL account
computation of the foreign tax credit limi-— 9 with assets that will produce income sub-

tation. The regulations replace existing On December 29, 1998. the IRS anéfCt [0 recapture, thereby ensuring the re-
guidance with respect to overall foreigrreasury published in thigederal Regis- ¢2Pture of the COFL account. As ex-
losses and provide guidance with respecér (REG-106902-98, 63 F.R. 715gdlained in the preamble to the proposed
to separate limitation losses. These reg{999-8 I.R.B. 57]) a notice of proposed©9ulations, Treasury and the IRS believe
lations affect consolidated groups thatulemaking modifying the rules relatingth@t the asset-based method for allocating
compute the foreign tax credit limitationto the treatment of overall foreign los® COFL account harmonizes the COFL
or that dispose of property used in a folOFL) accounts, and providing new ru|e§l_JIes with the mter_efst allocation provi-
eign trade or business. relating to the treatment of separate limiSions. Those provisions, as required by
tation loss (SLL) accounts. The regulaStatute, are designed to prevent corpora-
DATES: Effective Date:These regula- tions proposed to replace the notional adlons from borrowing in ways that in-
tions are effective August 11, 1999. count method for allocating a group’saPpropriately minimize the amount of
Applicability Dates:For dates of ap- consolidated OFL (COFL) account to dnterest expense allocated against foreign-
plicability of these regulations, seedeparting member of a group with arfource income (thereby inflating the
§§1.1502-9A(a)(1) and (b)(1) andasset-based method for allocating botAmount of foreign-source income that can
1.1502-9(e). OFLs and SLLs. The regulations alsde sheltered from U.S. tax by foreign tax
proposed to modify the section 904(f)(3credits).
FOR FURTHER INFORMATION CON- and (5)(F) disposition rules in the case of The commentator also criticized the
TACT: Trina Dang of the Office of Asso- intercompany transactions, and to providasset-based method for allocating COFL
ciate Chief Counsel (International), (202Fomputational rules and nomenclature foaccounts as creating uncertainty and ad-
622-3850 (not a toll-free number). SLLs as well as OFLs. ministrative burdens in determining the
A public hearing was held on Februaryproper amount of a selling group’s COFL
SUPPLEMENTARY INFORMATION: 17, 1999, and two written commentsaccount to be apportioned to a departing



member at the time a member is acquiresould be allocated to a departing membayle, of the acceleration rule under
Treasury and the IRS recognize that théhat has foreign assets but that does n81.1502-13(d)).
asset-based method may result in greatBave a notional account. Treasury and the After full consideration of all questions
uncertainty under certain circumstancesRS are not convinced that it would beand comments, the proposed regulations
It is anticipated that a taxpayer acquiringnore equitable for the group to bear theublished in thé-ederal Registeron De-
a member of a consolidated group maljurden of the COFL account under theseember 29, 1998 (REG-106902-98, 63
address any uncertainties as to the propeircumstances. F.R. 71589) are adopted by this Treasury
allocation of a COFL account by entering A question has been raised regardingdecision without substantive amendment.
into a tax indemnity or similar agreementwhether the asset-based method for allo-
It is also noted that, even under the neating COFL accounts to a departingPecial Analyses
tional account method, a COFL accountember also applies to an affiliated group |t has been determined that this regula-
apportioned to a departing member carthat does not file a consolidated returnjon is not a significant regulatory action
not be determined with certainty at thdBecause the interest expense allocatiags defined in Executive Order 12866.
time of the acquisition because the apporules apply to affiliated groups, theserherefore, a regulatory impact analysis is
tionment is made at the end of the taxableiles can result under certain circumnot required. It is hereby certified that
year during which the member departs thgtances in the creation of OFL accounts ithese regulations will not have a signifi-
group. Treasury and the IRS recognizemembers with no foreign assets. Sectiogant economic impact on a substantial
that the new rules may result in an in904(i) is an anti-abuse rule intended tequmber of small entities. This certifica-
creased burden for certain taxpayers, bprevent an affiliated group from circum-tion is based on the fact that these regula-
have concluded that the possibility of aventing the consolidated return rules teions principally affect corporations filing
increased burden is not sufficient to waravoid the foreign tax credit limitation pro-consolidated federal income tax returns
rant the retention of the notional accountisions. Under 81.904(i)-1, each membethat have overall foreign losses or sepa-
method in light of severe distortions creof an affiliated group determines its taxrate limitation losses. Available data indi-
ated by the interaction of the notional acable income for each separate limitatiogates that many consolidated return filers
count method and the interest expense ahcome category under section 904(d) andre large companies (not small busi-
location provisions. then combines those amounts to detenesses). In addition, the data indicates
Another commentator requested a trarmine one amount of income for the grouphat an insubstantial number of consoli-
sition rule under which the notional acin each income category. The consolidated return filers that are smaller compa-
count method would continue to apply talated return regulations that apply thaies have overall foreign losses or sepa-
a group’s existing COFL account thatprinciples of sections 904(f) andrate limitation losses. Therefore, a
would not be a part of the group’s accour?07(c)(4) will then be applied to the com-Regulatory Flexibility Analysis under the
had the asset-based allocation methdadned amounts in each separate categoRegulatory Flexibility Act (5 U.S.C.
been in effect in prior years. The comas if all affiliates were members of a sinchapter 6) is not required. Pursuant to
mentator argued that a transition rule igle consolidated group. By reason of theection 7805(f) of the Internal Revenue
necessary because taxpayers can be aeéction 904(i) regulations, the asset-basetbde, the notice of proposed rulemaking
versely affected by the transition from themethod for allocating the appropriate porpreceding this regulation was submitted
old rules to the new rules. tion of a group’s COFL account to a deto the Chief Counsel for Advocacy of the
The final regulations do not adopt thigparting member applies to an affiliatedSmall Business Administration for com-
transition rule because of administrativgrroup of corporations that does not file rement on its impact on small businesses.
and equity concerns. The rule would bé&urns on a consolidated basis. ) )
difficult to administer because a taxpayer A question has also been raised as forafting Information
would be required to ascertain asset valwvhether the tax book value of assets _is af- the principal author of this regulation
ues of all members that departed thf-:ected_for purposes of COFL apportionyg Tyina Dang of the Office of Associate
group (on the date that the member denent if a member’s departure from g-piof counsel (International), IRS. How-
parted) going back a number of years igroup causes the group to take into a%ver, other personnel from the IRS and
order to apply_ fche asset-ba;ed allocatlo_cmunt in computing consolidated taxablf-:rreasury Department participated in their
method. Additionally, keeping track ofincome gain or loss on assets tra”Sfe”‘%ﬂeveIopment.
the grandfathered account on a prospemt intercompany transactions. To prevent
tive basis and distinguishing it from non-apportionment of a disproportionate
grandfatherec_i accounts could add signifi_amount of the COFL account toa departAdoption of Amendments to the
cant complexity. ing member, §1.1502-9(c)(2)(ii) of theReguIations
Furthermore, it is not clear whether thdinal regulations clarifies that the compu-
commentator’s suggested transition ruleation of the tax book value of assets for Accordingly, 26 CFR Parts 1 and 602
generally produces equitable resultspurposes of such apportionment shall bare amended as follows:
Under the suggested transition rule, ndetermined without regard to previously
portion of the group’s COFL account thatdeferred gain or loss that is taken into acI?ART 1—INCOME TAXES
would not be a part of the group’s accountount as a result of the member’s depar- Paragraph 1. The authority citation for
had the new rules applied in earlier yearnsire from the group (because, for exanpart 1 is amended by removing the entry

* *x *x *x %



for 81.1502-9T and by adding entries ityears for which the due date of the inreturn years beginning before January 1,
numerical order to read in part as followscome tax return (without extensions) is 01998. To make this election, a consoli-

Authority: 26 U.S.C. 7805 * * * or before August 11, 1999. dated group must write “Election Pur-
Section 1.1502-9 also issued under 26 (2) In general* * * suant to Notice 98—40" across the top of
U.S.C. 1502. * * * (b) *** page 1 of an original or amended tax re-
Section 1.1502-9A also issued under 26 (1) *** turn for each consolidated return year
U.S.C. 1502. * * * (v) Special effective date for SRLY limsubject to the election. For the first con-

Par. 2. In 81.1502-3T, paragraphtation. Except as provided in paragraptsolidated return year to which the overall
(c)(4), the first sentence is amended by rg¢b)(1)(vi) of this section, paragraphsforeign loss provisions of paragraph
moving the language “1.1502-9T(b)-(b)(1)(iii) and (iv) of this section apply (b)(1)(v) of this section apply (i.e., the
(1)(v)” and adding “1.1502-9A(b)(1)(v)" only to consolidated return years foffirst year beginning on or after January 1,
in its place, and revising the last sentenaghich the due date of the income tax rext998), such consolidated group must
to read as follows: turn (without extensions) is on or beforeyrite “Notice 98-40 Election in Effect in
March 13, 1998. For consolidated returiPrior Years” across the top of page 1 of
years for which the due date of the inthe consolidated tax return for that year.
come tax return (without extensions) ifor purposes of applying paragraph
* ok x k% after March 13, 1998, the rules of para¢b)(1)(ii) of this section with respect to
graph (b)(1)(ii) of this section shall applysuch year, any member with a balance in
xx . to overall foreign losses from separate rean overall foreign loss account from a

(4) However, a consolidated 1, years that are separate return limitaseparate return limitation year on the first
group making the election provided ifjo years. For purposes of applyingiay of such year shall be treated as join-
§1.1502-9A(b)(1)(vi) (electing not t0 h4-aqraph (b)(1)(ii) of this section in suchn '

g the group on such first day.

apply 81.1502-9A(b)(1)(v) to years beyears the group treats a member with a

ginning before January 1, 1998) may néVi,jance in an overall foreign loss account oo ow

ertheless choose to apply all such parg;, 4 se Lo
parate return limitation year on o
graphs other than 81.1502-9A(b)(1)(V}ne first day of the first consolidated re- Par. 6. New 81.1502-9 is added to read

for all relevant years. turn year for which the due date of the in®> follows:

* ok k% * come tax return (without extensions) i$1.1502-9 Consolidated overall foreign
after March 13, 1998, as a corporatiofosses and separate limitation losses.
Par. 3. Immediately following joining the group on such first day. An
§1.1504-4 an undesignated center heagdverall foreign loss that is part of a net op- (&) In general. This section provides
ing is added to read as follows: erating loss or net capital loss carryoveiules for applying section 904(f) (includ-
REGULATIONS APPLICABLE FOR from a separate return limitation year of #ng its definitions and nomenclature) to a
TAX YEARS FOR WHICH A RE- member that is absorbed in a consolidatedfoup and its members. Generally, sec-
TURN IS DUE ON OR BEFORE AU- return year for which the due date of théion 904(f) concerns rules relating to
GUST 11, 1999 income tax return (without extensions) i®verall foreign losses (OFLs) and sepa-
Par. 4. Section 1.1502-9 is redesigafter March 13, 1998, shall be added teate limitation losses (SLLs) and the con-
nated as §1.1502-9A and transferreghe appropriate consolidated overall forsequences of such losses. As provided in
under the new undesignated center heag',gn loss account in the year that it is atsection 904(f)(5), losses are computed

81.1502-3T Consolidated investment
credit (temporary).

(C) * k *

ing set out in Par. 3. above. sorbed. For consolidated return years fgeparately in each category of income de-
Par. 5. Newly designated §1.1502-9Avhich the due date of the income tax rescribed in section 904(d)(1) (basket).
is amended by: turn (without extensions) is after MarchParagraph (b) of this section defines terms
1. Revising the section heading. 13, 1998, similar principles apply to overand provides computational and account-

2. Redesignating the paragraph heading) foreign losses when there has beeniag rules, including rules regarding recap-
and text of paragraph (a) as the paragrapnsolidated return change of ownershifure. Paragraph (c) of this section pro-
heading and text of paragraph (a)(2).  (regardless of when the change of ownerides rules that apply to OFLs and SLLs

3. Adding a new paragraph heading foghip occurred). See also §1.1502-3T(cwhen a member becomes or ceases to be
paragraph (a), and new paragraphs (a)(¥y) for an optional effective date rulemember of a group. Paragraph (d) of this

(0)(1)(v) and (b)(1)(vi). (generally making this paragraphsection provides a predecessor and suc-
The revisions and additions read as foly)(1)(v) applicable to a consolidated recessor rule. Paragraph (e) of this section

lows: turn year beginning after December 31provides effective dates.

§1.1502-9A Application of overall 1996, if the due date_ of the income tax re- (b) Consolidated gpplicati_on of section

foreign loss recapture rules to turn (without extensions) for such year i904(f). A.group applies sectlpn 904(f) for

corporations filing consolidated returns  ©N 0T before.March 13, 1998).. . a.consolldate'd return year in accordgnce

due on or before August 11, 1999. (vi) Election to defer application of with that section, subject to the following

special effective dateA consolidated rules:
(a) Scope—(1) Effective date.This group may elect not to apply paragraph (1) Computation of CSLI or CSLL and
section applies only to consolidated retur(b)(1)(v) of this section to consolidatedconsolidated U.S. source income or loss.



The group computes its consolidated sepion 904(f)(3) and (5)(F)) to take into ac-COFL account is $60. (The COFL account was re-
arate limitation income (CSLI) or consoli-count any intercompany items resulting?“c?d between Year 1 and Year 4 due to unrelated
dated separate limitation loss (CSLL) fofrom the disposition, based on the COFIQ%‘ZE';'SOWCG’ Income taken into account by the

each basket under the principles oér CSLL account existing at the end of the (y)"in vear 4, S's $150 intercompany gain and
§1.1502-11 by aggregating each mentonsolidated return year during which the's $50 corresponding gain are taken into account to
ber’s foreign-source taxable income ogroup takes the intercompany items intgroduce the same effect on consolidated taxable in-
loss in such basket computed under thaccount. come as if S and B were divisions of a} single corpo-
principles of §1._1502—1_2, and taking int_o _(ii) Ex_am_plg. Paragraph (b)(5)(i) _of s:loonndinzeSa?r?.ilssejclhi(fg.ctgilzzfdlgusnjzro SCE?;?O”

account the foreign portion of the consolithis section is illustrated by the foIIowmggo4(f)(3). If S and B were divisions of a single cor-
dated items described in 81.1502-11(apxamples. The identity of the parties angoration and the intercompany sale were a transfer
(2) through (8) for such basket. Thehe basic assumptions set forth metv_ve_en the divisions, B would succeed to S’s $1QO
group computes its consolidated U.S.§1.1502-13(c)(7)(i) apply to the examPasis in the property and would have $200 of gain
source taxable income or loss under Simbles Except as otherwise stated, assu $60 of which yvould be recharac;er|zed under sec-
i : . ! ioh 904(f)(3)), instead of a $50 gain. Consequently,

lar principles. further that the consolidated group recogs's $150 intercompany gain and B's $50 corre-
(2) Netting CSLLs, CSLlIs, and consolinizes no foreign-source income other thasponding gain are taken into account, and $10 of S's
dated U.S. source taxable income or losas a result of the transactions describeggin is recharacterized under_section 904(f)(3) as
The group applies section 904(f)(5) to deThe examples are as follows: U.S. source to reflect the $10 difference between B's

termine the extent to which a CSLL for a Example 1. () On June 10, Year 1, S transferszgﬁ] EZ?@?J?EES? g:e':] ?;th;?sci?gég.computed
basket reduces CSLI for another basket or : ’ ’

. . nondepreciable property with a basis of $100 and a . .
consolidated U.S.-source taxable iNCOM&qi; market value of $250 to B in a transaction to (C) BECOMINg or ceasing to be a mem-

(3) CSLL and COFL accountsTo the which section 351 applies. The property was prdder of a group—(1) Adding separate ac-
extent provided in section 904(f), thedominantly used without the United States in a tradgounts on becoming a membekt the
amount by which a CSLL for a basket (thér business, within the meaning of section 904()(3kime that a corporation becomes a mem-
loss basket) reduces CSLI for another bag—com'nues to use the property without the Uniteqye - o 5 group (a new member), the group

. . tates. The group has a COFL account in the rele- .
ket (the income bas_k_et) shall result in thg, | | ss basket of $120 as of December 31, Year A0S to the balance of its COFL or CSLL
creation of (or addition to) a CSLL ac- i Because the contribution from S to B is an indccount the balance of the new member’s
count for the loss basket with respect t@rcompany transaction, section 904(f)(3) does na@orresponding OFL account or SLL ac-
the income basket. Likewise, the amourftply to resultin any gain recognition in Year 1. Segount. A new member’s OFL account
by which a CSLL for a loss basket reduceg2ragraph (b)(5)(i) of this section. corresponds to a COFL account if the ac-

. . . (iii) On January 10, Year 4, B ceases to be a .
consolidated U.S.—sourcg income will cre; o e group. Because S did not recognizc.;v,ount is for the same loss basket. A new
ate (or add to) a consolidated overall forgain in Year 1 under section 351, no gain is takeM€mber’s SLL account corresponds to a
eign loss account (a COFL account). into account in Year 4 under §1.1502-13(d). ThusCSLL account if the account is for the

(4) Recapture of COFL and CSLL ac-no portion of the group’s COFL account is recapsame loss basket and with respect to the
counts. In the case of a COFL accountured in Year 4. For rules requiring apportionmenga me jncome basket. If the group does
for a loss basket, section 904(f)(1) and ( Iaihp?cr;'g)‘ ;ft;?:sggizlr‘] account to B, see para;, i have a COFL or CSLL account corre-
recharacterizes some or all of the foreign- gyample 2.(i) The facts are the same as in paraSPoONding to the new member’s account, it
source income in the loss basket as U.Syraph (i) ofExample 1.0n January 10, Year 4, B creates a COFL or CSLL account with a
source income. In the case of a CSLL acells the property to X for $300. As of Decembebalance equal to the balance of the mem-
count for a loss basket with respect to apt: Year 4, the group’s COFL account is $40. (Thger's account.
income basket, section 904(f)(5)(C) an@o':L account was reduced between Year 1 and .y aqnqrionment of consolidated ac-

. ear 4 due to unrelated foreign-source income taken . .

(F) recharacterizes some or all of the fof6 account by the group.) count to departing membex(i) In gen-
eign-source income in the loss basket as (i) B takes into account gain of $200 in Year 4€ral. A group apportions to a member
foreign-source income in the income basFhe $40 COFL account in Year 4 recharacterizethat ceases to be a member (a departing
ket. The COFL account or CSLL accoun$40 of the gain as U.S. source. See sectiohember) a portion of each COFL and
is reduced to the extent amounts ar@*?®: . CSLL account as of the end of the year

. . Example 3.(i) On June 10, Year 1, S sells nonde- | . .
recharacterized with respect to suclareciable property with a basis of $100 and a iafluring which the member ceases to be a
account. market value of $250 to B for $250 cash. The prophember and after the group makes the ad-

(5) Intercompany transactionrs(i) erty was predominantly used without the Unitedditions or reductions to such account re-
Nonapplication of section 904(f) disposi-States in a trade or business, within the meaning gfuired under paragraphs (b)(3), (b)(4) and
tion rules. Neither section 904(f)(3) (in Section 904(N(3). The group has a COFL accountipey 1y of this section (other than an addi-

he relevant loss basket of $120 as of December CZE . .
the case of a COFL account) nor (5)(F ear 1. B predominately uses the property in a tra on.under paragraph (c)(1) of this sgctlon
(in the case of a CSLL account) applies &} phusiness without the United States. attributable to a member becoming a
the time of a disposition that is an inter- (ii) Because the sale is an intercompany transathember after the departing member
company transaction to which §1.15024ion, section 904(f)(3) does not require the group teeases to be a member). The group com:
13 applies. Instead, section 904(f)(3) antdke into account any gain in Year 1. Thus, undgy ;tes sych portion under paragraph
(5)(F) applies only at such time and onl paragraph (b)(S)(i) of this section, the COFL ac'(c)(2)(") of this section, as limited b

pp y . . ¥:0unt is not reduced in Year 1. g : I 3 ! . ! y
to the extent that the group is required i on January 10, Year 4, B sells the property t@ragraph (c)(2)(iii) of this section. The

under 81.1502-13 (without regard to secx for $300. As of December 31, Year 4, the group'§leparting member carries such portion to



its first separate return year after it ceasdbat is taken into account by the group agroup’s foreign assets in each such loss
to be a member. Also, the group reduces result of the transaction in which théasket. The common parent must also
each account by such portion and carrieeember ceases to be a member. The dsrnish a copy of the statement to the de-
such reduced amount to its first consolisets should be valued at the time thparting member.
dated return year beginning after the yeanember ceases to be a member, but val-(v) Anti-abuse rule. If a corporation
in which the member ceases to be a meres on other dates may be used unless thiscomes a member and ceases to be -
ber. If two or more members cease to bereates substantial distortions. For exanmember, and a principal purpose of the
members in the same year, the grouple, if a member ceases to be a member dorporation becoming and ceasing to be a
computes the portion allocable to eacthe middle of the group’s consolidated remember is to transfer the corporation’s
such member (and reduces its accounts hyrn year, an average of the values of a®FL account or SLL account to the group
such portion) in the order that the memsets at the beginning and end of the year to transfer the group’s COFL or CSLL
bers cease to be members. (as provided in §1.861-9T(g)(2)) may beaccount to the corporation, appropriate
(ii) Departing member’s portion of used or, if a member ceases to be a merdjustments will be made to eliminate the
group’s account. A departing member’s ber in the early part of the group’s consolbenefit of such a transfer of accounts.
portion of a group’s COFL or CSLL ac-idated return year, values at the beginningimilarly, if any member acquires assets
count for a loss basket is computed based the year may be used, unless this crer disposes of assets (including a transfer
upon the member’s share of the group’ates substantial distortions. of assets between members of the group
assets that generate income subject to re-(iii) Limitation on member’s portion for and the departing member) with a princi-
capture at the time that the member ceasgmups using tax book value methdfla pal purpose of affecting the apportion-
to be a member. Under the characterizgroup uses the tax book value method ehent of accounts under paragraph
tion principles of 881.861-9T(g)(3) andvaluing assets for purposes of paragraple)(2)(i) of this section, appropriate ad-
1.861-12T, the group identifies the assets)(2)(ii) of this section and the aggregatgustments will be made to eliminate the
of the departing member and the remairef a member’s portions of COFL andbenefit of such acquisition or disposition.
ing members that generate foreign-sourd@SLL accounts for a loss basket (with re- (vi) Examples. The following exam-
income (foreign assets) in each baskespect to one or more income baskets) dples illustrate this paragraph (c):
The.assets are characterized based uptemmlned under paragraph (c)(2)(ii) of this Example 1. (i) On November 6, Year 1, S, a
the income that the assets are reasonatsigction exceeds 150 percent of the actuglver of the P group, a consolidated group with a
expected to generate after the membdair market value of the member’s foreigrtalendar consolidated return year, ceases to be
ceases to be a member. The membeEssets in the loss basket, the membergmber of the group. On December 31, Year 1, the
portion of a group’s COFL or CSLL ac-portion of the COFL or CSLL accountsP group has a $40 COFL account for the general
count for a loss basket is the group’sor the loss basket shall be reduced (prd™itation basket, a $20 CSLL account for the gen-
. . . . eral limitation basket (i.e., the loss basket) with re-
COFL or CSLL account, respectively,portionately, in the case of multiple 8Cxpect to the passive basket (i.., the income basket)
multiplied by a fraction, the numerator ofcounts) by such excess. This rule doegd a $10 CSLL account for the shipping income
which is the value of the member’s fornot apply if the departing member and akbasket (i.e., the loss basket) with respect to the pas-
eign assets for the loss basket and the dether members that cease to be membeise basket (i.e., the income basket). No member of
nominator of which is the value of the for-as part of the same transaction own all (qu’eTgr:OUp has foreign-source income or 0ss in Year
. . . . . . . e group apportlons its interest expense accord-
eign assets of the group (including theubstantially all) the foreign assets in thg,g 6 the tax book value method.
departing member) for the loss basketoss basket. (i) On November 6, Year 1, the group identifies
The value of the foreign assets is deter- (iv) Determination of values of foreignS's assets and its own assets (including S's assets
mined under the asset valuation rules afssets binding on departing memb&he expected to produce foreign general limitation in-
§1.861-9T(g)(1) and (2) using either taxgroup’s determination of the value of th&°me: Use of end-of-the-year values will not create
. . Substantial distortions in determining the relative
book value or fair market value under thenember’s and the group’s foreign asse{gyes of S's and the group’s relevant assets on No-
method chosen by the group for purposder a loss basket is binding on the memyember 6, Year 1. The group determines that S's rel-
of interest apportionment as provided irber, unless the Commissioner concludewant assets have a tax book value of $2,000 and ¢
§1.861-9T(g)(1)(ii). For purposes of thighat the determination is not appropriatéi:]tm:‘:gz:s"z'#; OC‘;ifzvzsgso-agzg)”;i\%o:Pt'zxri'g;)k
paragrap'h (.c)(2)(||), §1.861—9T(g)(2)(|v)The common parent of the group must at/’-alue of $8.000. uOn ?\lovember 6 Year 1. S has no
(assets in intercompany transactionspch a statement to the return for the taXgsets expected to produce foreign shipping income.
shall apply, but §1.861-9T(g)(2)(iii) (ad-able year that the departing member (i) Under paragraph (c)(2)(ii) of this section, S
justments for directly allocated interestreases to be a member of the group thtakes a $10 COFL account for the general limitation
shall not apply. If the group uses the tagets forth the name and taxpayer identiffasket ($40< $2000/$8000) and a $5 CSLL ac-
book value method, the member’s poreation number of the departing memberf;‘::t for the general fimitation basket with respect
. e passive basket ($20$2000/$8000). S does
tions of COFL and CSLL accounts arehe amount of each COFL or CSLL forpo; take any portion of the shipping income basket
limited by paragraph (c)(2)(iii) of this each loss basket that is apportioned to thEsLL account. The limitation described in para-
section. In addition, for purposes of thigleparting member under this paragrapgraph (c)(2)(ii)) of this section does not apply be-
paragraph (c)(2)(ii), the tax book value ofc)(2), the method used to determine thgduse the aggregate of the COFL and CSLL ac-
assets transferred in intercompany transalue of the member’s and the groupéo;g:;of:er dt?oesgg;nl%r)ailsll'en;'st?::g: 1%%Sg§:ctehna:to?{se
actions shall be determined without reforeign assets in each such loss bask%&um fair market value of S's general limitation for-
gard to previously deferred gain or los&nd the value of the member’s and theign assets ($2,200 150%).



Example 2. (i) Assume the same facts asiir- group before January 28, 1999 (and re- Robert E. Wenzel,

amllﬁ’:_e ?tﬁ’tfcef’f‘ that the fai; ",‘a;'s‘ft Va"]jTVOf S'St?e”gjuces its consolidated account by such Deputy Commissioner of
Vo g onioreign assEis s SR as OTOVEMRE pportioned amount) before applying Internal Revenue.

(ii) Under paragraph (c)(2)(iii) of this section, s'sParagraph (c)(2) of this section to mem-
COFL and CSLL accounts for the general limitatiorbers that cease to be members on or afidpproved July 16, 1999.
basket must be reduced by $9, which is the excess @anuary 28, 1999.

$15 (the aggregate amount of the accounts appor- Donald C. Lubick,
tioned under paragraph (c)(2)(ii) of this section)31.1502—9T [Removed] Assistant Secretary of
over $6 (150 percent of the $4 actual fair market the Treasury.
value of S’s general limitation foreign assets). S Par. 7. Section 1.1502-9T is removed.

thus takes a $4 COFL account for the general limi- (Filed by the Office of the Federal Register on Au-
tation basket ($10 — ($8 $10/$15)) and a $2 CSLL PART 602—OMB CONTROL gust 10, 1999, 8:45 a.m., and published in the issue
account for the general limitation basket with reyyMBERS UNDER THE of the Federal Register for August 11, 1999, 64 F.R.
spect to the passive basket ($5 — ¥$$5/$15)). PAPERWORK REDUCTION ACT 43613)

(d) Predecessor and successarefer- Par. 8. The authority citation for part

ence to a member includes, as the conteéfb .
. ’ 2 continues to read as follows: i _ i
may require, a reference to a predecessor Section 7520.—Valuation Tables

Authority: 26 U.S.C. 7805.
(;Ef)successor of the member. See §:I":I'SOZ_Par 9. In 8602.101, paragraph (b) is The adjusted applicable federal short-term, mid-

) ) ) . amended in the table by removing the cugerm, and long-term rates are set forth for the month
(e) Effe_ctlve datesThis section ap_plles rent entry for 1.1502-9 and adding ne\ff September 1999. See Rev. Rul. 9937, page 336.
to consolidated return years for which th

. . ntries for 1.1502-9 and 1.1502-9A to
due date of the income tax return (withou ead as follows:

extensions) is after August 11, 1999. Section 7872.—Treatment of
However, paragraph (b)(5) of this sectio§602.101 OMB Control numbers. Loans With Below-Market
(intercompany transactions) is not applic- Interest Rates

able for intercompany transactions that ey

occur before January 28, 1999. A group (b) * * * The adjusted applicable federal short-term, mid-
applies the principles of §1.1502_9A(e) term, and long-term rates are set forth for the month
to a disposition which is an intercompan;CFR part or section Current OMB of September 1999. See Rev. Rul. 99-37, page 336.
transaction to which 81.1502-13 applieghere identified control No.

and that occurs before January 28, 19994 described

Also, paragraph (c)(2) of this section (ap-

portionment of consolidated account to * ok x % K

departing member) is not applicable for

members ceasing to be members of R1502-9 ............... 1545-1634
group before January 28, 1999. A group

applies the principles of §1.1502-9A

(rather than paragraph (c)(2) of this sect 1502_9A
tion) to determine the amount of a consol-

idated account that is apportioned to a xR R
member that ceases to be a member of the

.............. 1545-0121




