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SUMMARY: This document contains Officer for the Department of the Trea-
final regulations relating to limitations onSury, Office of Information and Regula-
net operating loss carryovers and certa#®"y Affairs, Washington, DC, 20503.
built-in losses following an ownership Books and records relating to this co
Change Of a Corporation. The regu|ati0n@Ction Of information must be retained a
implement the statutory authority undetong as their contents may become mate¥!
section 382(m) of the Internal Revenuddl in the administration of any interna
Code to prescribe regulations concerninggvenue law. Generally, tax returns an
short taxable years and controlled groug@x return information are confidential, a
of corporations. Additional rules arerequired by 26 U.S.C. 6103.

adopted relating principally to corpora-
tions that cease to exist following
merger (or similar transaction) or th

Final and temporary regula-

alProvisions

reviewed and approved by the Office ofeturns (CO-132-87, 56 F.R. 4194
Management and Budget in accordandd991-1 C.B. 728]), and to the use of
with the Paperwork Reduction Act (44built-in deductions and net operating
U.S.C. 3507) under control number 1545losses and capital losses, including the
1434. Responses to this collection of incarryover and carryback of separate re-
formation are required to obtain a benefiturn year (SRLY) losses, of members of
relating to the value of a controlled grougonsolidated groups (CO-078-90, 56 F.R.
member. 4228 [1991-1 C.B. 757]). A public hear-
An agency may not conduct or sponsoiflg regarding the three sets of proposec
and a person is not required to respond ttggulations was held on April 8, 1991.
a collection of information unless the col- On June 27, 1996, the IRS and Trea-
lection of information displays a validsury published temporary regulations
control number. (T.D. 8679, 61 F.R. 33313 [1996—2 C.B.
The estimated annual burden per re25]) (the 1996 controlled group tempo-
spondent is one quarter hour. rary regulations) relating to section 382.
Comments concerning the accuracy dexcept for the addition of a provision re-
this burden estimate and suggestions féRting to the effects of successive owner-

Internal Revenue Servicereducing this burden should be sent to thiP changes, these regulations were sub

ports Clearance Officer, OP:FS:FP, WasH3roup proposed regulations. A notice of
ington, DC 20224, and to th@ffice of Proposed rulemaking cross-referencing

Management and BudgetAttn: Desk the temporary regulations was published
in the Federal Register on the same day

(CO-026-96, 61 F.R. 33391 [1996-2
C.B. 440]) (the 1996 controlled group
|proposed regulations), and the 1991 con-
drolled group proposed regulations were
ithdrawn. No written comments were
jreceived on the 1996 controlled group
Broposed regulations and no public hear-
é'ng was held. Also on June 27, 1996, the
IRS and Treasury published temporary
regulations relating to the application of
section 382 to affiliated groups of corpo-
rations filing consolidated returns (T.D.
8678, 61 F.R. 33335 [1996-2 C.B. 134])

Background and Explanation of

have two or more ownership changes. on February 4, 1991, the IRS and Treand the SRLY limitation (T.D. 8677, 61
These final regulations replace temporanyry jssued a notice of proposed rulemalg R 33321 [1996-2 C.B. 119]). Notices
regulations that provided guidance o c0-077-90 (56 F.R. 4183 [1991-y proposed rulemaking cross-referencing

these topics.

C.B. 749]) (the 1991 controlled groupthese temporary regulations were pub-

DATES: Effective Dates: These regula- PrOPOSed regulations), setting forth rulegshed on the same day (CO-025-96, 61

tions are effective June 25, 1999.

regarding the application of section 382 t¢ R, 33395 [1996-2 C.B. 439] and

App||cab|||ty Dates: For dates of app“_ Controlleq grOUpS Of Corporations and t@0—024—96, 61 F.R. 33393 [1996—2 CB
cation and special transition rules, see EEOTPOrations that undergo a merger a437]), and the corresponding proposed
fective Dates under SUPPLEMENTARYS'm"ar transaction. The 1991 controlledtegulations published in 1991 were with-

INFORMATION.

group proposed regulations also related @awn.
the determination of the section 382 limi- The 1996 controlled group proposed

FOR FURTHER INFORMATION CON- tation following an ownership change inregulations are adopted as revised by this
TACT: Lee A. Kelley at 202-622-7550the case of short taxable year, and to thEeasury decision and the corresponding

(not a toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

valuation of the stock of a loss corporatemporary regulations are removed. The
tion for purposes of determining thefinal regulations are substantially the
amount of the section 382 limitation. Orsame as the 1996 controlled group pro-
the same day, the IRS and Treasury algmsed regulations, with one significant
issued proposed regulations relating to thehange relating to built-in losses of a

The collection of information con- application of section 382 to affiliatedmember of a controlled group of corpora-
tained in these final regulations has beegroups of corporations filing consolidatedions. This change is discussed below.



Under section 382, if an ownershipcorporation has an ownership change. tles in that section relating to successive
change occurs with respect to a loss coa loss corporation has pre-change lossesvnership changes, however, apply to
poration (as defined in section 382 anthat arise in different taxable years, théaxable years of a loss corporation begin-
the regulations thereunder), the amount @omponent members of the controlledhing on or after January 1, 1997. Section
the loss corporation’s taxable income fogroup with respect to losses arising i1.382-8 (relating to controlled groups of
a post-change year that may be offset yach taxable year may differ. Thereforesorporations) generally applies to a loss
the net operating loss carryovers arisings in the 1996 controlled group proposedorporation that has an ownership change
before the ownership change are subjepggulations, the final regulations are apwith respect to a controlled group loss on
to a limitation known as the section 38%lied by determining a controlled groupor after January 1, 1997. Transition rules
limitation. The section 382 limitation for with respect to each year’s pre-changare provided for members of controlled
a post-change taxable year of the loss cdess of the corporation (a controlled grougroups that have ownership changes be-
poration generally equals the fair markefoss). fore that date. The rules in §1.382—
value of the stock of the corporation im- To avoid duplication of value in con-1(a)(iv) (relating to separate tracking of
mediately before the ownership changfection with a controlled group loss, theertain loss corporations) apply to testing
multiplied by the long-term tax exemptyalue of the stock of each corporation thalates on or after January 29, 1991. The
rate (a rate of return published periodits a component member of the controlledules in §1.382-2 (a) (4) and (a) (5) relat-
cally in the Internal Revenue Bulletin).  group with respect to a controlled groupng to successor or predecessor corpora:

In addition to net operating loss carry{pss is reduced by the value of the stock dfons in other than corporate reorganiza-
overs, the recognized built-in losses ofther component members that it directlyions apply to testing dates on or after
corporations that have a net unrealizegyns immediately before the ownershiganuary 1, 1997.
built-in loss on the ownership change dat@hange. A second adjustment (more full . .
are also subject to the section 382 limitagxp|ained in the preamble to the 199%pe01al Analysis

tion. In general, a corporation has a Nlontrolled group proposed regulations) |t has been determined that this Trea-

unrealized built-in loss on its ownershippermitS a lower tier member to elect to re

: . . . Sury decision is not a significant regula-
change date If the adjusted basis of Its 3tore some or all of the previously reTor;?/action as defined in éqo 12866. Iq[has

sets exceeds their fair market value, arﬁ’uced value to a member that directl . .
. ¥lso been determined that section 553 of
such excess is greater than the threshqld s its stock. the Administrative Procedure Act (5

amount under section 382(h)(3)(B). In | jgentifying controlled group losses
general, recognized built-in losses arg,q ving groip 'U.S.C. chapter 5) does not apply to these

on an asset. however. is limited to thsg’hiCh a net unrealized built-in 10SS aCya5eq on the fact that the collection of in-
rues, however, is more problematic. Tg,-mation in this regulation is a statement

Iseif;izir cc)n; ttizlgﬁgjﬁ?%ryzvevﬂizﬂ ':ﬁed'zz%'ddress some concems in this area, W ejection that it is estimated will take
. . _final regulations include an irrebutablegags than one hour to prepare. The state-
justed basis of the asset exceeded its f prepare.

market value on the change date. Fesumption that certain_ built-in |Osse§nent will be filed by electing corpora-
Consistent with the proposed regula?re lattr;but:;:ale to theT;r)]erlod beforﬁ @ Pations that are members of a controlled

. . . . icular taxable year. The presumption aps : :

tions, the final regulations require appro- Y P P Rgroup of corporations (determined by ap-

. . lies to a loss corporation that had ag,,; ;
priate adjustments to the value of a los P lying a 50% common control require-

corporation that is a member of a condVnership change prior o the first day Ofnent) poth (1) when a net operating loss

trolled group of corporations so that thdn€ taxable year in question, and whosgryover (or certain other tax attributes)
same value is not included more thafSt Unréalized built-in losses became Subiises and (2) a member of the controlled
once in computing the section 382 limital©Ct 1© & section 382 limitation as a resulhyoyp has an ownership change under
tions for the loss corporations that ar&' that ownership change. Under the presection 382 of the Internal Revenue Code
members of the controlled group. In genc\MPtiON, any built-in loss in such aniy regpect to that net operating loss car-
eral, adjustments are required only whefiSset is considered to be attributable 10 @oyer (or other attribute). (An affiliated
corporations are members of the samiaeriod prior to the taxable year in quesgroun of corporations that files a consoli-
controlled group both when a pre-chang%jon to the extent of the built-in 10SS iNgateq return is treated as a single corpora:
loss arises and on the date of the ownellat asset on the previous change date. (jon for this purpose, which reduces the
ship change. Thus, adjustments are rgstective Dates numl?er (_)f potent_ial file_rs.) Because the
quired if a loss corporation is a compo- election is only filed with respect to an
nent member of the same controlled Section 1.382-5 (relating to the sectiomwnership change, it is unlikely that a
group as another member (i) on DecenB82 limitation) generally applies to a losxorporation will file the election fre-
ber 31 of the taxable year in which a preeorporation that has an ownership changguently. Therefore, a Regulatory Flexi-
change loss arises (or the change date,tif which section 382(a), as amended blility Analysis under the Regulatory Flex-
earlier) and (ii) on the date that the losthe Tax Reform Act of 1986, applies. Thebility Act (5 U.S.C. chapter 6) is not



required. Pursuant to section 7805(f) of 9. Redesignating the entry for §1.3824f)(1)(ii)” and add “8§1.382—2(a)(1)(iv)" in
the Internal Revenue Code, the notice &T as §1.382-8, revising the section headts place.
proposed rulemaking preceding these re@ng, and adding entries for paragraphs (b) 2. Paragraph (f)(1)(ii) is redesignated

ulations was submitted to the Small Busi¢1) and (b) (2). as paragraph (a)(1)(iv) of §1.382-2.
ness Administration for comment on its The revision and additions read as fol- 3. Paragraph (f)(1) is revised.
impact on small business. lows: 4. Paragraphs (f)(4) and (f)(5) are re-
o ) designated as paragraphs (a)(5) and (a)(6
Drafting information §1.382-1 Table of contents. of §1.382-2, respectively.
The principal author of these regula- ok ok ok k 5. New paragraphs (f)(4) and ()(5) are

tions is Lee A. Kelley of the Office of As- added. .
sistant Chief Counsel (Corporate). Othe§1.382—2 General rules for ownership 6. In paragraph (h)(2)(i)(A), remove

personnel from the IRS and Treasury paghange. the Iangqage “and solely for purposes of
ticipated in their development determining whether a loss corporation

(@) *** has an ownership change”.
X ox % % % (1) *** The revision and additions read as fol-
(iv) End of separate accounting folows:
26 CFR Part 602 losses and credits of distributor or trans-

feror corporation. §1.382-2T Definition of ownership

Reporting and recordkeeping require- L i
p g ping req (v) Application to other successor corfhange under section 382, as amended b

ments. porations the Tax Reform Act of 1986 (temporary).
Adoption of Amendments to the v x o x * ok x % %
Regulations | (f) Definitions.* * *
Accordingly, 26 CFR parts 1 and 602 (9) Successor corporation. (1) Loss corporation. See section 382
are amended as follows: (6) Predecessor corporation. and §1.382-2(a)(1) for the definition of a
r o+ x % % loss corporation.

PART 1—INCOME TAXES

Paragraph 1. The authority citation fof1-382—4 Constructive ownership of
part 1 is amended by removing entries fortock:

* K* k* *x %

(4) Successor corporation. See
§1.382-2(a)(5) for the definition of suc-

sections 1.382-5T and 1.382-8T and by X ok ok x * cessor corporation

adding entries in numerical order to read o _ (5) Predecessc;r corporation See

in part as follows: (b) Attribution from corporations, part- §1.382-2(a)(6) for the definitions of pre-
Authority: 26 U.S.C. 7805 * * * nerships, estates and trusts. deéessor corporation P
Section 1.382-5 also issued under 26 (1) [Reserved]. P '

U.S.C. 382(m). * * * (2) Limitation. * ok ok k%

Section 1.382-8 also issued under 26

X ok ok %k Par. 4. Section 1.382-2 is amended a:
U.S.C. 382(m).. * kK . follows:
Par. 2. Section 382-1 is amended by: g1 382_5 Section 382 limitation. 1. In the first sentence of paragraph
1. Revising the entry for §1.382-2, (a)(1)(iii), remove the reference “§1.382—
pagagl\%%h (a)(l)(lvz- or 51,3622 rreerer 2T(f)(L)(ii))” and add “paragraph (a)(1)-
. Ing an entry for 81.582—-Z, para; _ (iv) of this section” in its place.
graph ()(1)(v). §1.382-8 Controlled groups. 2. In the first sentence of newly desig-
3. Adding entries for §1.382-2, para- X ok ok % % nated paragraph (a)(1)(iv), remove the
graphs (a)(5) and (a)(6). s reference “§1.382—2(a)(1)(iii))” and add
4. Removing the entries for §1.382— (D) “paragraph (a)(1)(iii) of this section” in
2T, paragraphs (f)(1)(i), (f)(1)(i)), and (1) Ingeneral. its place.
GIENI(DE (2) Presumption regarding net unreal- 3 | the first sentence of newly desig-
5. The entry for §1.382—4 is amendedzed built-in loss. nated paragraph (a)(1)(iv), remove the
as follows: % % o % reference “81.382-2(a)(1)(ii)” and add
a. The entry for paragraph (b) is re- “paragraph (a)(1)(ii) of this section” in its
vised. §1.382-2 [Amended] place.
b. Entries for paragraphs (b)(1) and 4. In the last sentence of newly desig-
(b)(2) are added. Par. 2a. Section 1.382-2 is amendegated paragraph (a)(1)(iv), remove the
6. Removing the entry for §1.382-5. by removing paragraph (a)(1)(iv). reference “paragraph (f)(1)(i))” and add
7. Redesignating the entry for §1.382— Par. 3. Section 1.382-2T is amendetharagraph (a)(1)(iv)” in its place.
5T as § 1.382-5 and revising the sectioas follows: 5. Paragraph (a)(1)(v) is added.
heading. 1. In paragraph (e)(2)(iv)Example 6. In the first sentence of paragraph

8. Removing the entry for §1.382-8. (2)(ii), remove the reference “paragrapha)(3)(i), remove the reference “paragraph



(H(18)" and add “paragraph (a)(3)()) and 1. The section heading is revised. a taxable year (the determination year)
§1.382-2T(f)(18)(ii) and (iii)" in its 2. In paragraph (e), the referencevith respect to which the corporation is a

place. “81.382-8T" is removed and “81.382—8"component member of a controlled group,

7. In the last sentence of newly desigis added in its place. the built-in loss in a prior change date
nated paragraph (a)(5), remove the refer- The revision reads as follows: asset is deemed to be attributable to a pe
ence “paragraph (f)(4)” and add “para- ] o riod ending before the determination year.
graph (a)(5)" in its place. §1.382-5 Section 382 limitation. A prior change date asset is any asset hel

8. In the last sentence of newly desig- % & % % by the loss corporation at all times during
nated paragraph (a)(6), remove the refer- the period beginning on the change date
ence “paragraph (f)(5)” and add “parag§1.382-8 [Removed] of its most recent ownership change after
graph (a)(6)” in its place. . ) 1986 (the first change date), and ending

The addition reads as follows: Par. 8. Section 1.382-8 is removed. o the first day of the determination year.

. Par. 9. Section 1.382-8T is redesigrne pyiit-in loss in a prior change date
81.382-2 General rules for ownership  nated as §1.382-8 and amended as folzget is the amount by which the adjustec
change. lows: _ o _ basis of the asset on the first change dat
(@) *** 1. The section heading is revised. gy ceeds the fair market value of the asse
(1) *** g 2. Redesignate paragraphs (b) intras, that date. The principles of this para-
(v) Application to other successor cor-0UCtOTY text, (b)(1) and (b)(2) as parayrapn (p)(2) also apply to items described

porations. This paragraph (a)(1) also ap_graphs (b)(1) introductory text, (b)(1)()in section 382(h)(6)(B).
plies, as the context may require, to suéslnéj (2\)(1)(")’ resr;ﬁcnv(?ly. ; W d v % o %
cessor corporations other than successqrs™ paragraph heading for newly des-

in section 381(a) transactions. For exadglate; paragrﬁpg (2)(_1) Is dﬁdged' (f) Coordination between consolidated
ple, if a corporation receives assets from ™ aragraph (b)(2) is added. groups and controlled groupsSome or

the loss corporation that have basis in ex- 5. hTfhe first tlhrede sentences of PAT& of the component members of a con-
cess of value, the recipient corporation’d"aPh () are revised.

h hi f h trolled group may also be members of a
basis for the assets is determined, directly 6. The grap IcS of paragrap @& consolidated group, and a controlled
or indirectly, in whole or in part, by refer-2mple 1a) are revised.

) group loss may be subject to a consoli-
ence to the loss corporation’s basis, and /- The graphics of paragraph @%- jateq section 382 limitation or subgroup

the amount by which basis exceeds vall@MPle 4a) are revised. . section 382 limitation determined under
is material, the recipient corporation is a 8- Paragraph .(gExampIe 41S  §1.1502-93. Except as otherwise pro-
successor corporation subject to this pardmended as follows: ided in this paragraph (f) and §§1.1502—
graph (a)(1). This paragraph (a)(1)(v) ap- & In the last sentence of paragraph (agy ogh 1.1502-99, §1.1502-93 ap-
plies to any testing date occurring on of€Move the refe“rence “§1'1502_9.2;r(b)blies instead of this section when both
after January 1, 1997. i(tls)gl)acind add *§1.1502-92(b)(1(i)" in sections, by their terms, are otherwise ap-
5 % % % % ' plicable. This section is applicable and

b. In paragraph (b)(2), remove the ref; ay require an adjustment to value if a

Par. 5. Section 1.382—4 is amended b§rence “§1.1502-91T(c)” and ad efnbe? of a consJoIidated group, a loss
revising paragraph (b) to read as follows:*81.1502-91(c)" in its place. group, or loss subgroup (as those terms

- i ¢. In paragraph (c), remove the refers o yefined in §51.1502—1(h) and 1.1502-
81.382-4 Constructive ownership of  ence *§1.1502-93T" and add “§1'1502_91) is also a co§r§1p.0nent m(er)nber of a con-

stock. "ini
93" in its place. trolled group with respect to a controlled
x % % % % 9. In the fifth sentence of paragrapfbroup loss. * * *
o _ (h)(1), remove the reference “§1.382—8T (g) ** '
(b) Attribution from corporations, part- and add “§1.382-8" in its place. Xk () K K
_ . Example 1* * *(a)
nerships, estates and trustgl) [Re- 10. Paragraph (i) is added.

served]. The additions and revisions read as fol- Kok ok okox
(2) Limitation. Section 1.382-2T(h)- |ows:

(2)(i)(A) applies solely for purposes of Example 2 * *(a)* * *

determining whether a loss corporatior$1.382-8 Controlled groups. % ok % %

has an ownership change. v ox % % %
(i) References to former temporary

(b) Controlled group loss and con-regulations. As the context requires, a
§1.382-5 [Removed] trolled group with respect to a controlledreference in this section to §1.38_2—8 in-
group loss(1) In general* * * cludes a reference to §1.382—8T in effect
Par. 6. Section 1.382-5 is removed. (2) Presumption regarding net unreal-prior to June 25, 1999, as contained in 26
Par. 7. Section 1.382-5T is redesigized built-in loss. For purposes of deter- CFR part 1 revised as of April 1, 1999, a
nated as §1.382-5 and amended as fahining whether a net unrealized built-inreference to §81.1502-91, 1.1502-92,

lows: loss of a loss corporation is attributable t4.1502—-3, and §81.1502-91 through

* * *x * %



L 30% of
-~ L1 Stock

Year 2 NOL

30%
L1
Year 1 NOL
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Year 2 NOL
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100% of

L1 stock
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60°N 40%
L1

Year 1 NOL

/

Year 1 NOL I @

100% of

L stoc

Year 6 NOL

80% /20%

P
25%
5% FMVs of stock-
L: $200
P: $100
L1 L1: S40
Year 6 NOL

1.1502-99 includes a reference to
881.1502-91A, 1.1502-92A, 1.1502-
93A and 88 1.1502-91A through 1.1502—
99A.

* * *x % %

PART 602-OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

Par. 10. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 11. In 8 602.101, paragraph (b) is
amended in the table by removing the
entry for 1.382-8T and adding an entry
in numerical order to read as follows:

8602.101 OMB Control numbers.

* * x * %

(b) * * %
CFR part or section Current OMB
where identified and control No.
described
* * * * *
1.382-8 ................. 1545-1434

John M. Dalrymple,
Acting Deputy Commissioner
of Internal Revenue.



Approved June 18, 1999.

Donald C. Lubick,
Assistant Secretary of
the Treasury.

(Filed by the Office of the Federal Register on Jul
25, 1999, 1:27 p.m., and published in the issue of
Federal Register for July 2, 1999, 64 F.R. 36175)



