26 CFR 1.1502-91A: Application of Section 382
h respect to a consolidated group generally
d plicable for testing dates before June 25, 1999.

Si
arg.D. 8824

n-

bIPEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1 and 602

:éaegulations Under Section 1502
n@f the Internal Revenue Code of
ink986; Limitations on Net
Operating Loss Carryforwards
and Certain Built-in Losses and
Credits Following an Ownership
-eChange of a Consolidated Group

AGENCY:
(IRS), Treasury.

ACTION:
tions.
art

SUMMARY: This document contains
final regulations regarding the operatio
) igf sections 382 and 383 of the Interna
oRevenue Code of 1986 (relating to limita-
ndions on net operating loss Carryforward§
t@nd certain built-in losses and credits fol-
lowing an ownership change) with respec‘f

to consolidated groups. The regulation
ds necessary for the proper performance «

include rules for determining whether

loss group or a loss subgroup has an ow
ership change, for computing a consol

Final and temporary regula-

Management and Budget (OMB) unde
44 U.S.C. 3507 and assigned contrc
number 1545-1218.

The collections of information in this
regulation are in §§1.1502-20(g)(4).
1.1502-95(e)(8), 1.1502-95(f), and
1.1502-96(e). This information is re-
quired to assure that a section 382 limits
tion is properly determined and applied ir
cases of corporations that become or cea
to be members of a consolidated grouy
The collection of information in
81.1502-98(e)(8) is mandatory. The othe
collections of information are required to
obtain a benefit. The likely respondent:
are business or other for-profit institutions

Comments on the collection of infor-

Internal Revenue Servicemation should be sent to ti@ffice of

Management and Budget,Attn: Desk
Officer for the Department of the Trea-
sury, Office of Information and Regula-
tory Affairs, Washington, DC 20503, with
copies to thdnternal Revenue Service,

P:FS:FP, Washington, DC 20224. Com
ments on the collection of information
hould be received by August 31, 1999
Comments are specifically requested cor
erning:

¥Vhether the collection[s] of information

I@ttn: IRS Reports Clearance Officer,

H]e functions of thénternal Revenue

i_Service,incIuding whether the informa-

dated section 382 limitation or subgrouﬁIon will have practical utility;

section 382 limitation, and for applying
Bsections 382 and 383 to corporations th
join or leave a group. The rules are nece ,
sary to provide guidance to such group§°W the quality,
on the use of certain of their tax attribute

The accuracy of the estimated burden a

gpciated with the collection of informa-

tion (see below);
utility, and clarity of the

dnformation to be collected may be en:

hanced;

DATES: Effective Dates: These regula- How the burden of complying with the

3fions are effective June 25, 1999.

collection[s] of information may be mini-

Applicability Dates: For dates of appli- mized, including through the application
cation and special effective date rules, s automated collection techniques o
Effective Dates under SUPPLEMEN-other forms of information technology;

- TARY INFORMATION.

of
~ FOR FURTHER INFORMATION CON-

and
Estimates of capital or start-up costs an
costs of operation, maintenance, and pu

" TACT: Lee A. Kelley at (202) 622-7550 chase of service to provide information.

(not a toll-free number).

SUPPLEMENTARY INFORMATION:

f Paperwork Reduction Act

Estimated total annual reporting burden
662 hours.

The estimated annual burden per respol
dent varies from 15 to 25 minutes, de
pending on individual circumstances,

The collection of information in thesewith an estimated average of 20 minutes.

F'Rfénal regulations has been reviewed andstimated number of respondents: 12,05
. pending receipt and evaluation of publi€stimated annual frequency of response
comments, approved by the Office ofOn occasion



An agency may not conduct or sponsor, This Treasury decision adopts the 1996st of any shareholder is made on th
and a person is not required to resporroposed regulations regarding the applbasis of the ratio of the fair market value
to, a collection of information unless itcation of section 382 to affiliated groupf the loss corporation stock owned by the
displays a valid control number assignedf corporations filing consolidated re-shareholder to the total fair market value
by the Office of Management and Budgetiurns. The principal changes to those pr@f the loss corporation’s outstanding

Books or records relating to a collecposed regulations are described below. stock. Ordinarily, all stock of the loss
tion of information must be retained as As companions to this Treasury decicorporation, except certain preferrec
long as their contents may become matesion, the IRS and Treasury also are issuifgock described in section 1504(a)(4), i
ial in the administration of any internalfinal regulations relating to the applicatiorfaken into account. These rules are cor
revenue law. Generally, tax returns andf sections 382 and 383 by members dfined in 881.382-2 and 1.382-2T and re
tax return information are confidential, agontrolled groups, and relating to thdate to ownership changes of corporation

required by 26 U.S.C. 6103. SRLY limitation. See T.D. 8823 on page/ithout regard to whether the corpora-
34 and T.D. 8825. 1999-28 |.R.B. 19. tions file a Separate return or jOin in flllng

Background ' a consolidated return.
Explanati f Provisi

On February 4, 1991, the IRS and Trea-XIO anation ot Frovisions 2. General Description of Final

sury issued three notices of proposed ruléx. Overview Regulations

making, CO-132-87 (56 F.R. 4194 .

[1991-1 C.B. 728]), CO— 077-90 (56 F 1 Sections 382 and 383 This document contains two sets of

4183 [1991-1 C.B. 749]), and CO— Under section 382, if an OWnerShipruIes. The first set of rules, set forth_in
078-90 (56 F.R. 4228 [1991-1 C.Bchange occurs with respect to a loss copo - 20291 through 1.1502-93, provid
757]), setting forth rules regarding the apporation (as defined in section 382 ang;e tax treatment for net operating losse

plication of sections 382 and 383 by conthe regulations thereunder), the amount 3£ 2. arise in (and net unrealized built-in
osses with respect to) years that are ne

solidated groups and by controlledhe loss corporation’s taxable income for imitati ith
groups, and regarding the use of built-ia post-change year that may be offset b@eparate return I_|m|tat|on years with re-
deductions and net operating losses anfe net operating losses of the loss corpo-peCt to a consolidated group. (A separa
capital losses, including the carryover angation arising before the ownershipreturn I|rrg)||tat|on ye?r, or SR(;‘Y ggneril'lyr
carryback of separate return limitatiorchange is limited by an amount known a's a taxa_ € year ot a subsidiary inh whic
) A . _the subsidiary was not a member of th
year (SRLY) losses of members of conthe section 382 limitation. The sectio roup). In general, these rules adopt
solidated groups. A public hearing re382 limitation for a taxable year of a loss.; ). 'ndg ’  adopt.
. . . ingle entity approach to determine own
garding the three sets of proposed regulgorporation after an ownership Chang%rship changes and the section 382 limitz
tions was held on April 8, 1991. generally is equal to the fair market value .\ o respect to such losses
On June 27, 1996, the IRS and Treaof the corporation’s stock immediately These final regulations also e;<tend the
sury published temporary regulationgefore the ownership change multiplied.; ; |
(70 3675, 61 R 5335 [1996-2 C. By th ong 6 o exert e ( 1ate lagas eyt 255, 4051040
134]) setting forth rules regarding the apreturn published periodically in the Inter—group generally consists of two or more
plication of section 382 to affiliated nal Revenue Bulletin). See generally se¢sorporations that continue to be affiliatec
groups of corporations filing consolidatedions 382(b), (e), and (f). This limitation,itn each other after leaving one grouy
returns. These regulations were substafer a taxable year may be increased by,q joining another where at least one c
tially identical to the proposed regula<certain items, such as an unused limitane comorations carries over losses fror
tions. A notice of proposed rulemakingion from a prior taxable year and certaifne first group to the second group. Thus
cross-referencing the temporary regulabuilt-in gains recognized during the taxtpe single entity approach under the fina
tions was published in tieederal Regis- able year. See section 382(b)(2) and (h)regulations can apply, for example, to ¢
ter on the same day (CO-026-96, 61 F.R. In general, an ownership change ingonsolidated group’s acquisition of an-
33391 [1996-2 C.B. 440]) and the provolves an increase of more than 50 pegther consolidated group or of a chain o
posed regulations published in 1991 wereentage points in stock ownership by 5sybsidiaries from another group.
withdrawn. The IRS and Treasury als@ercent shareholders during the testing The second set of rules, set forth ir
published temporary regulations regardperiod (usually the 3-year period endingg1.1502—-94 and 1.1502-95, applies t
ing the SRLY limitation (T.D. 8677, 61 on the date on which a loss corporatiogorporations that join or leave a consoli-
F.R. 33321 [1996-2 C.B. 119]), and conmust make a determination whether it hagated group with respect to certain attrib
trolled group losses (T.D. 8679, 61 F.Rhad an ownership change). In determinstes (e.g., attributes other than those ari:
33313 [1996-2 C.B. 25]). Notices of proing whether an ownership change has ofng in a consolidated return year). In
posed rulemaking cross-referencing thesrurred, all transactions occurring duringyeneral, section 382 is applied separatel
temporary regulations were published othe testing period that affect the stockvith respect to those attributes becaus
the same day (CO-025-96, 61 F.R. 3339%Bwnership of any 5-percent shareholdahe attributes cannot be used by othe
[1996-2 C.B. 439] and CO-024-96, 6lvhose percentage of stock ownership hasembers. Section 1.1502-96 contain
F.R. 33393 [1996-2 C.B. 437]) and thencreased as of the close of the testingiiscellaneous rules.
proposed regulations published in 199#late are taken into account. The determi- In general, §1.1502—-98 provides tha

were withdrawn. nation of the percentage ownership intetthe rules contained in §§1.1502-91



through 1.1502-96 also apply for purent change method). The parent changeTo extend single entity treatment in
poses of section 383, with adjustments tmethod, adopted for its administrativesuch cases would require a mechanisr
reflect that section 383 applies to creditsimplicity, looks only to ownership shifts other than the parent change method t
and net capital losses. of the parent corporation in determiningrack owner shifts of the loss subgroup.

whether the consolidated group (or losSome commentators suggested permittin

B. Amendments to the Proposed subgroup) has an ownership changdhe parent of the current group to desig

Regulations Owner shifts of minority stock of sub-nate the subgroup parent. Under this ag
1. Definition of a Loss Subgroup sidiary members are not taken into ageroach, such designation would be re;
§1.1502-91(d) count. Application of the parent changépected unless the designation is mad

method to loss subgroups eliminates theith a principal purpose of avoiding an
Under the proposed regulations, a lossdministrative burdens associated with @wnership change.

subgroup is composed of members of onele that would mandate separate tracking The IRS and the Treasury believe tha
group (the former group) that becomef the minority stock of each subgroughe ability to designate the subgroup par
members of another consolidated groupnember for determining whether an ownent presents opportunities for avoiding o
In the case of a net operating loss carnership change of the loss subgroup had&ssening the impact of section 382. Also
over, the members of a group compose accurred. a principal purpose standard is not an ef
loss subgroup if (i) they were affiliated The IRS and the Treasury have detefective mechanism for preventing inap-
with each other in another group, (ii) theynined that, in circumstances where owndifopriate designations because trey
bear a relationship to each other describeghifts of a loss subgroup must continue tBUrpose of such designation is to apply th
in section 1504(a)(1) immediately aftetbe tracked, the parent change methodvnership change rules of section 382.
they become members of the group (thshould continue to apply for determining The IRS and Treasury recognize, how-
subgroup parent requirement), and (iii) avhether a subgroup has an ownershi@ver. that it is appropriate to extend sub
least one of the members carries over @hange. Accordingly, in general, thes@OUp treatment to the extent that single
net operating loss arising in a year that iénal regulations retain the subgroup par€ntity principles support such treatment,
not a SRLY (and is not treated as a SRL¥nt requirement. Also, these final regula@nd to the extent that subgroup treatmer
under proposed §1.1502-21(c)) with retions retain the general rule that a memb@&0€S not compromise the determinatior
spect to the former group. In the case ofgeases to be a member of the loss suyhether a subgroup has an ownershij
net unrealized built-in loss (NUBIL), the group on the first day that it ceases to be&fange. Also, the IRS and Treasury rec
members of a group compose a loss sub- relationship described in sectiorP9NiZe that, in certain circumstances, tax
group if they (i) have been continuouslyl504(a)(1) to the loss subgroup parenP@Yers may prefer more stringent owner
affiliated with each other for the 5 consecThe final regulations, however, provideSHiP change rules if they can obtain the
utive year period ending immediately bean election to treat the subgroup parent r@EN€fit of subgroup treatment. Finally,
fore they become members of the grouguirement as satisfied, and provide cefhe IRS and Treasury recognize that th
(the five-year affiliation requirement), (ii) tain exceptions for ceasing to be a men@Pility of brother-sister corporations to
meet the subgroup parent requiremenber of a loss subgroup when a membéfPnStitute a section 382 subgroup may b
and (i) have, in the aggregate, a NUBILbreaks the relationship described in sedlecessary In order for section 382 sub
A member ceases to be included in a log®n 1504(a)(1) to the loss subgroup pargroups to _cc_)nform W'th.SRLY subgroups,
subgroup when it files a separate returment, but remains within the current Con:ch_us_permlttmg application of the_ ru_le t_hat
or when a member breaks the relationshigolidated group. eliminates a separate SRLY limitation

: : . where the application of SRLY and sec-
described in section 1504(a)(1) to the loss | :
subgroup parent, regardless of whethdr/€ction to treat subgroup parent tion 382 overlap. See 881.1502-15(q)

that member leaves the current group gFauirement as satisfied 1.1502-21(g) and 1.1502-22(g).

ins in th lidated Accordingly, these final regulations
remains in the consolldated group. The subgroup parent requirement majgrovide that two or more corporations that

Retention of the subgroup parent preclude subgroup treatment in instanc&secome members of a consolidated grou
requirement in general where single entity principles make suchit the same time and that were affiliatec
treatment conceptually appropriate. Foyith each other immediately before be-

Commentators suggested that the finalxample, brother-sister corporations wittoming members of the group are deeme

regulations should eliminate the subgroupet operating loss carryovers that are n@ meet the subgroup parent requiremer
parent requirement in order to provide &RLY losses with respect to the formeimmediately after they become members
single subgroup definition for the SRLYgroup are not a loss subgroup even if thef the group if the common parent of the
limitation and for the section 382 limita-same acquirer acquires both corporationscquiring group makes an election unde
tion. Other commentators recommendedt the same time. However, single entitg1.1502-91(d)(4) with respect to those
eliminating the requirement following anprinciples support treating the brother-sismembers. An election includes all corpo-
ownership change of the loss subgroup. ter corporations as a subgroup becausations that become members of the cur

Like a loss group, a loss subgroup hathey were affiliated with each other in theent group at the same time and that wer
an ownership change if the loss subgroujprmer group and remain affiliated in theaffiliated with each other immediately be-
parent has an ownership change (the pamurrent group. fore they become members of the curren



group. The election applies solely fottime the loss subgroup does not have @RLY on a single entity basis with respect
purposes of satisfying the subgroup pawewnership change (a fold-in event). to members of a loss subgroup with a ne
ent requirement, and does not apply in de- Also, an election under 81.1502-operating loss carryover that arose withir
termining whether members meet th®1(d)(4) obviates the need for a sectiothe former group (because an NOL loss
other requirements for inclusion in a losg504(a)(1) relationship through a lossubgroup does not require five years o
subgroup. Although the election appliesubgroup common parent because eadlffiliation), but on a separate entity basis
solely for purposes of §81.1502—91member is separately tracked as if it werfor those same members with respect t
through 1.1502-96 and §1.1502-98, thée loss subgroup parent. built-in losses.
election may affect whether a SRLY limi- In circumstances where the necessity of The IRS and Treasury have deter-
tation overlaps with application of sectior section 1504(a)(1) relationship througimined, however, that the five-year affilia-
382. a loss subgroup parent is eliminated, thiéion requirement is a necessary feature c
If the common parent makes an eledRS and the Treasury believe that a sulthe NUBIL subgroup rules. Just as the
tion under §1.1502-91(d)(4), each of th@roup member should not cease to be MOL subgroup rules apply only to loss
members with respect to which the eleonember of the subgroup solely because darryovers that arise in (or have folded
tion is made (and that is included in th€eases to bear such a relationship. A@ato) the former group, so should the
loss subgroup) is treated as the loss sueordingly, these final regulations provideNUBIL subgroup rules apply only to
group parent for purposes of determinin§Wo exceptions to the general rule obuilt-in losses that accrue within (or have
if the loss subgroup has an ownershifl.1502-95(d)(1)(ii). The first exceptionfolded into) the former group. Because
change on, or after, becoming members @pplies to the members of the loss sulan accurate method of determining eco
the current group. If, however, a membegroup if an election under §1.1502-homic accruale.g., tracing) would pre-
with respect to which the election is mad@1(d)(4) applies to them. The second exsent significant problems for tax adminis-
has an ownership change upon (or aftefgption applies to loss subgroup membetgation and for compliance by taxpayers,

ceasing to be a member of the currefllowing a fold-in event. the IRS and Treasury believe that the five
group, that ownership change does n?\}l . year affiliation requirement is the best
cause an ownership change of a loss sub—embers excluded or included from a - ayailable proxy for determining when

. . Subgroup with a principal purpose of built-in attributes arise
roup comprised of one or more of its. .. b .
A P avoiding a limitation, §1.1502-91(d)(5) ~ Apsent a five-year affiliation require-

members that remain members of the cur- g g
rent group. Proposed 81.1502-91(d)(5) providegnent' taxpayers cou_ld _eﬁectwely t_rafflc
In net unrealized built-in losses without

. . that corporations do not compose a loss . . L
Exceptions for ceasing to be a member subgroup if any one of them is formedspemg subject to any limitation (other than

of a loss subgrqup when a membe_r _acquired, or availed of with a principalone |mpose(':i’ under an applicable princi-
breaks the section 1504(a)(1) relationship C - Ipal purpose” anti-abuse rule). A selling
: purpose of avoiding the application of, o : .
with the loss subgroup parent, increasing anv limitation under. sectiord"°UP could acquire a new member with ¢
§1.1502-95(d)(1) g any ' UBIG and sell both that recently-ac-

382. This rule does not apply solely beEluired NUBIG member and the member

In general, under §1.1502-95(d)(1)(i))cause, in connection with beComingcontaining the desired NUBIL to the
these final regulations provide that &nembers of the group, the members of Srospective buyer. To the extent that the
member ceases to be a member of the I03%Up are rearranged to satisfy the suby o\~ w10 NUBIL and the corpo-
subgroup on the first day that it ceases @OUP parent requirement. The final reguz ;o \ere structured to satisfy the re-
bear a relationship described in sectiolftions retain these provisions, and, i'?quirements for subgroup treatment, rec
1504(a)(1) to the loss subgroup parengonformity with the anti-abuse rule forognized built-in losses would escapt,e an)
Continued affiliation through a loss sub-SRLY subgroups, provide that any memp, u-iion and could be freely absorbed by
group parent is central to the operation dter excluded from a loss subgroup, if exg. acquiring group.
the parent change method to loss suf§luded with a principal purpose of avoid-" ¢\ ihermore. the absence of a five-yea
groups. ?ng or increa;ing a seption 382 Iimitaﬁonaffiliation requirement could be used to

Under certain circumstances, howevef$ reated as included in the 10ss subgrougy. .\ vent a SRLY limitation applicable
separate tracking of the loss subgroup pafis rule does not apply solely because @ , NyUBIL if built-in losses are recog-
ent terminates, eliminating the need foffOUP does not rearrange members of & o4 o/ instance, if a member come:
members to maintain a section 1504(a)(8OUP 1o satisfy the subgroup parent reg;q 5 group with a NUBIL and without

relationship through a loss subgroup pafuirement. an ownership change, recognition of tha
ent. Section 1.1502-96(a) provides, i3 - pefinition of Loss Subgroup with a ~ NUBIL would be subject to a SRLY limi-

part, that ownership shifts of a loss subj NUBIL, §1.1502-91(d)(2) tation during the following five years and
group cease to be separately tracked if the loss could not be freely absorbed by

there is an ownership change of the loss Commentators criticized the five-yearthe income of the other members of the
subgroup within six months before, on, oaffiliation requirement for adding com-group. However, if all the members of
after becoming members of the group, gulexity to the regulations. For instancethe group were included in a NUBIL sub-
if a period of five years elapses after bethe five-year affiliation requirement cangroup upon being acquired by a secon
coming members of group during whichcause application of section 382 androup two years into that five-year period,



that member’s recognized built-in losses Commentators requested clarificatiomegulations include in the determinatior
immediately thereafter would be subjecthat an acquiring group takes into accounthether a group has a NUBIL any mem
either to a SRLY or section 382 limitationapplication of the fold-in rules of ber that has a NUBIL on the date the de
computed with respect to all the member§1.1502—96(a) in the former group in determination is made, and that is neither
of the former group (thus increasing theermining which members are included imew loss member with a NUBIL nor a
rate at which such losses can be utilized) loss subgroup. A new example undenember of a NUBIL loss subgroup. The
or, in the event that the acquired corporg1.1502-96(a)(3), and a cross-referend@al regulations also include members ir
tions have an aggregate NUBIG, to nén a new §1.1502-91(g)(3) to the fold-inthe group’s determination whether the
limitation whatsoever. rules, clarifies this treatment. Thus, a cogroup has a NUBIL if such member(s)
Some commentators contended that thgoration whose NUBIL folded in to a for-joined the consolidated group with a
five-year affiliation requirement (and themer group is deemed to have a five-yeaMUBIL, and, in the aggregate, have ¢
time period required for a fold-in eventaffiliation with the common parent of thatNUBIG on the day that such determina:
under 81.1502-96(a)) should be reducegtoup (and is deemed to have affiliatioriion is made.
to three years, based on the duration @fistories with other group members). A o
the testing period for an ownershipspecial rule provides that the corporatiof- ncluded—Determination Whether a
change under section 382. is not deemed to have been previously af- Consolidated Group (or Loss
However, a five-year (rather than &iljated with another corporation that Subgroup) with a Net Operating Loss
three-year) affiliation requirement is necjoined the former group at the same time, Has @ NUBIG, §1.1502-91(g)(2)(i)

essary to ensure that taxpayers canngfit was not taken into account in deter- Proposed §1.1502-93(c) provides tha

shorten the five-year recognition periognining a NUBIL limitation, even if in fact

above. Also, the IRS and Treasury besffijiated.
lieve that the five-year recognition period ; > )
for the SRLY limitation should be main-3. Members Included—Determination N0 account under section 382(h) in de
tained because it mirrors the statutorily- Whether a Consolidated Group Has a!€'Mining the consolidated section 38:
mandated five-year recognition period of NUBIL, §1.1502-91(g)(2)(ii) limitation (or subgroup section 382 limi-

section 382(h)(7). In general, Treasury _ tation)(emphasis added). _
and the IRS believe that it is important to Proposed 81.1502-91(g)(2)(i) pro- Commentators suggested that this prc

conform the application of section ggyvides, in part, that the members includedision, considered together with the five-
and the SRLY rules where possible, pari_n the determination whether a consoliyear affiliation requirement, makes it un-
ticularly in the light of the rule eliminat- dated group has a NUBIG or NUBIL areclear whether an NOL Ios_s subgrqup wit
ing application of SRLY where its app"_all members of the group on the day thmgmpers that.do not satisfy the five-yea
cation overlaps with that of section 382. determination is made, other than a newffiliation requirement can use a NUBIG,

Moreover, the five-year affiliation re- 105 member with a NUBIL, and mem-if recognized, to increase the loss suk
quirement is consistent with Congress’ inbers included in a NUBIL subgroup. group’s section 382 limitation.
dication in section 384(a) of the point at 1he IRS and Treasury have determined The IRS and Treasury have determine
which it is appropriate for built-in attrib- that the reasons for applying a five-yeathat the concerns forming the basis of th
utes of a member to be treated as attrigffiliation requirement to subgroups ardive-year affiliation requirement for deter-
utes of the group. Under certain circumedually relevant to groups. Accordinglymining whether a loss subgroup has
stances, section 384(a) prevents thi@ese final regulations provide that th&NUBIL do not extend to the determina-
recognized built-in gain of one corporamembers included in the determinationion whether a net operating loss carry
tion from offsetting preacquisition lossesvhether a consolidated group has aver group (or loss subgroup) has :
of another corporation, if such gain is recNUBIL are the common parent and allNUBIG. For example, unlike a NUBIL
ognized within a five-year period follow- 0ther members that have been affiliatethat can be eliminated by a NUBIG with-
ing the acquisition date. Similarly, secwith the common parent for the five con-out an immediate tax cost, recognize:
tion 384(b) provides that section 384(apecutive year period ending on the dapuilt-in gains exact such a cost and, there
does not apply to prevent the recognizeinat the determination is made. fore, do not present the same planning oj
built-in gain of one corporation from off-  In certain cases, a member (or loss supertunities. Accordingly, these final regu-
setting the preacquisition losses of angroup) can join a consolidated group withations provide that the members include
other corporation if the gain corporatiore2 NUBIG, but have a NUBIL on the datein the determination whether an NOL los:
and the loss corporation were members ¢fie consolidated group determinegroup (or loss subgroup) has a NUBIC
the same controlled group (as defined iwhether it has a NUBIL. The IRS andare all members of the group (or loss sut
section 384(b)(2)) for the five-year periodlreasury have determined that, in sucbroup) on the day that the determinatiol
ending on the acquisition date. cases, it is appropriate for the built-in atis made.

For these reasons, the final regulationtsibute of the member to be included in Section 1.1502-91(g)(2)(v) provides,
do not reduce the duration of the affiliathe group’s determination because it in part, that in determining whether ar
tion requirement from five years to threeclear that such NUBIL arose when it wasNOL loss group has a NUBIG which, if
years. a group member. Accordingly, the finalrecognized, increases the consolidate

if a loss group (or loss subgroup) has
YNUBIG, any recognized built-in gain of
the loss group (or loss subgroup) is take



section 382 limitation, the group includedor determining an ownership change of a The IRS and Treasury believe that it is
all of its members on the day the determioss group (or a loss subgroup). A losappropriate to apply the supplemental
nation is made. However, for purposes ajroup (or loss subgroup) has an ownechange method to certain acquisitions of &
determining whether a group has a net uighip change only if the common parenloss group in which the plan is not be-
realized built-in loss, not all members ohas an ownership change under the pardmieen the 5-percent shareholder of the
the consolidated group may be includecchange method. Out of concern that taxess group parent and another person t
Thus, a consolidated group may have regayers could exploit the parent changincrease their interests in the loss group
ognized built-in gains that increase theénethod’s failure to account for minority For example, if an individual buys 50 per-
amount of consolidated taxable incomehifts of stock, the proposed regulationsent or less of the stock of a loss grour
that may be offset by its pre-change netdopted a supplemental change methqzhrent, and as part of the same plan
operating loss carryovers that did nothat does take into account minority shiftauses a public offering out of a sub-
arise (and are not treated as arising) in@f stock under certain circumstances.  sidiary, the supplemental change methoc
SRLY, and also may have recognized Under the proposed regulations, thehould apply to that offering. (Con-
built-in losses the absorption of which issupplemental method applies if a persowversely, the supplemental change metho
limited. Similar results may obtain forwho is a 5-percent shareholder of thehould not apply unless the 5-percen
loss subgroups. In such cases, §1.1502ommon parent (including any persorshareholder’s increase in the stock of par
93(c)(2) prohibits the use of recognizedicting pursuant to a plan or arrangemeseit or subsidiary is related to the increas
built-in gains to increase the amount oWith such 5-percent shareholder) inby another person because those increas
consolidated taxable income that can bereases its percentage ownership both are pursuant to the same plan.)
offset by recognized built-in losses. the common parent and in any subsidiary Accordingly, these final regulations
of the group within the same testing peprovide that a 5-percent shareholder o
5. Recognized Built-in Gain or Loss  rjod. In that event, the loss group (or losthe common parent (or loss subgroup par
on the Disposition of an Intercompanysubgroup) must also determine whether @nt) is treated as increasing its ownershij
Obligation of a Member, had an ownership change under the rulésterest in the stock of a subsidiary to the
§1.1502-91(h)(2) for the parent change method by treatingxtent, if any, that the percentage owner
Proposed §1.1502-91(h)(2) provide%he common parent as though_ it had i§hip interest of another_pgrsop or person
) . sued to the person who acquires (or i® the stock of the subsidiary is increasec
that gain or loss recognized by a memb%{eemed to acquire) the subsidiary stogiursuant to a plan or arrangement unde
on the disposition of stock of another -d y . P geme
X .. _an amount of its own stock (by value) thatvhich the 5-percent shareholder increase
member or of an intercompany obligation - L .
. . T - equals the value of the subsidiary stocks percentage ownership interest in the
is treated as recognized built-in gain of . .

: .__represented by the percentage increasedammon parent (or loss subgroup parent)
loss under section 382(h)(2)(unless dlsa[hat erson’s ownership of the subsidiary To alleviate concerns that the supple-
lowed under §1.1502-20 or otherwise) per: P . diary ) PP
even though gain or loss on such stock (S(rjetem_]med on a separate entity basis). men_tal change_ methoq is overly broad,
obligation is not included in the determi- Section 1.1502f92(c_95xample Df the_ the final regulations limit the scope of the
nation of the group’s NUBIG or NUBIL proposed regulations illustrates applicasupplemental change method through ap
. . - tion of the supplemental change methodglication of the rules of §1.382-2T(Kk).
immediately before the ownershlpln Example 2A owns all the stock of L, a The final regulations provide that the sup-
chan_ge.d ghe IR?} and Treasury h?veddﬁ)'ss group parent, and L owns all of thgplemental change method will apply if the
;ns;mmre t ?t suc Ittrea::meqt rrt1ay ea'f Qock of L. As part of a plan, A sells 49common parent (or loss subgroup parent

ppropriate TesUTs. - For INSance, 1 & cant of the L stock to B on October 7has actual knowledge of the increase ir
bad debt_d(_aducnon IS tr_eatt_ad as a recoge oy 2, and L1 issues new stock repreahe 5-percent shareholder’s ownership in-
mzed b“"."'?‘ Iqss, application of a Sec'senting a 20 percent ownership interest itrerest in the stock of the subsidiary (or has
tion 382 fimitation to that loss may Pre- 1 1o the public on November 6, Year 2actual knowledge of the plan or arrange-
vent the proper offset of _cancellauon OEhe example concludes that “because threent) before the date that the group’s in-
mdebtgdness income against the bad dq Luance of L1 stock to the public occursome tax return is filed for the taxable
deduction. -Accordlnglly, §1'1502_91(h)'in connection with B’s acquisition of L year that includes the date of that increas
(2) of the f|r_1aI regulat|ons_ treats gain ok pursuant to a plan,” the supplemerer, if, at any time during the testing pe-
!OSS recognized on th_e disposition O,f afy) change method applies to the publiciod, the 5-percent shareholder of the
intercompany obligation as recognizetyaring of 1 stock. common parent is also a 5-percent share
built-in gain or IOSS onl_y to the extent th"’_‘t Commentators suggest that the “plan drolder of the subsidiary (determined with-
the transaction gives rise to aggregate iy, angement” language sweeps toout regard to a deemed acquisition of sub
come or loss within the consolidated, o4y and that only plans to avoid secsidiary stock under the plan or

group. tion 382 should be subject to this rulearrangement rule) whose percentage in
6. Ownership Change Determination— Cpmmentators also contend ti&aample crease in the ownership of _the stock of the
The Parent Change Method, 2is beyond the scope of the operative ruleubS|d|§1r.y w_ould be take_n into account in
§1.1502—92 because the facts do not demonstratedatermining if the subsidiary has an own-

plan or arrangement with a 5-percenérship change. For purposes of determin
Proposed §1.1502-92 provides ruleshareholder. ing the 5-percent shareholders of the sub



sidiary, the principles of 81.382-2T(k),7. Consolidated Section 382 Limitation, such an adjustment. In making these a
including the duty to inquire, apply to the 81.1502-93 justments, the group (or loss subgroug
common parent (or loss subgroup parent). , may apply the principles of §1.382-8 (re
Several additional changes to the sup- ProPosed 81.1502-93 provides rulefying tq controlled groups of corporations)
plemental change method were made 9" COmputing the consolidated section, getermining the value of a loss group (o
response to comments. Section 1.1502382 limitation following an ownership 555 suhgroup) even if that section woul
92(c)(4)(iii) clarifies that stock treated ahange of a loss group. The value of thgo; apniy if separate returns were filed
issued under the supplemental chan%@SS group is the value, immediately beaiso, the principles of §1.382-5(d)(relat-
method is not treated as issued in testi.gre the ownership change, of the stoclqg o successive ownership changes ar
periods that do not include the testing datdncluding stock described in sectionypgorption of a section 382 limitation) may
on which the parent stock is deemed to be?04(2)(4)) of each member of the losg,hy 1o adjust the consolidated sectio
issued. Section 1.1502-92(c)(4)(ii) pro9roup, other than stock that is owned dizg) Jimitation (or subgroup section 382
vides that stock is not treated as issued iff§Ctly or indirectly by a member. Sectionmjtation) of a loss group (or loss sub-
deemed issuance of parent stock woul1502-93(b)(2) provides that this valugyoyp) to avoid a duplication of value if
not cause the loss group (or loss sul® adjusted ur_lder any rule in section 38here are simultaneous (rather than succe
group) to have an ownership change bhésuch as section 382(I)(1), relating to cersjye) ownership changes.
fore the day on which the subsidiary@in capital contributions) requiring an ad-  one commentator suggested that contr
leaves the loss group (or loss subgroup)Justment to value for purposes of computytions of assets by the selling group to
To avoid retroactive changes in owneriNg the section 382 limitation. Thedeparting member or loss subgroup gene
ship, §1.1502-92(c)(4)(v) provides that ifection 382 limitation, as so determinedy||y should not be subject to sectior
the supplemental change method applids further adjusted as required by sectiogg2(1)(1). The IRS and Treasury have de
to an acquisition of subsidiary stock be382 and the regulations thereunder (sugBymined that, unlike transfers of stock o
fore the first date that the 5-percent shar&s section 382(m)(2), relating to a shorissets that do not effect a transfer of valt
holder increases its percentage ownershigxable year). Similar rules apply in deinto a loss subgroup, capital contribution:
interest in the stock of the common paredgrmining the section 382 limitation for athat constitute a transfer of value into a los
(or loss subgroup parent), then th&oss subgroup. group or to a departing member shouls
deemed issuance of stock is treated as oc-IN response to comments, the final regcontinue to be subject to section 382(1)(1).
curring on the first such date. Howevertilations make several clarifications with A new §1.1502-93(c)(2) provides that
the value of the subsidiary stock is théespect to circumstances that require agppropriate adjustments must be made
value of such stock on the date it was a@djustment to the value of a loss group ahat any recognized built-in gain of a
quired. In addition, §1.1502—92(c)(4)(vi)loss subgroup. member that increases more than one se
provides that if two or more 5-percent Section 1.1502-93(b)(2)(i) providestion 382 limitation (whether consolidated,
shareholders are treated as increasifigat, for purposes of section 382(e)(2), resubgroup, or separate) does not effect
their percentage ownership interests puflemptions and corporate contractions thafuplication in the amount of consolidatec
suant to a single plan or arrangement déo not effect a transfer of value outside ofaxable income that can be offset by pre
scribed above, appropriate adjustmentge loss group (or loss subgroup) are dighange net operating losses. In additiot
must be made so that the amount of stogegarded. For purposes of sectiofecognized built-in gains may not in-
treated as issued is not taken into accoudB2(1)(1), capital contributions betweencrease the amount of consolidated taxab
more than one time. members of the loss group (or loss suincome that can be offset by recognize
Commentators also requested that trgroup)(or a contribution of stock to apuilt-in losses.
supplemental change method apply onlgnember made solely to satisfy the loss .
if the acquisitions of parent stock and subsubgroup parent requirement of- Ceasing to Be a Member of a
sidiary stock are with a principal purposé§1.1502-91(d)(1)(ii) or 1.1502-91(d)- Consolidated Group (or Loss
of avoiding or lessening the impact of2)(ii)), are not taken into account. Also, Subgroup), 81.1502-95
s_ection 382. The IRS and Treasury bghe _substantial n_onbus_iness asset test of e apportionment of NUBIG
lieve that if the same 5-percent sharesection 382(1)(4) is applied on a group (or
holder increases in the stock of both aubgroup) basis, and is not applied sepa-In general, the common parent of ¢
subsidiary and the common parent withimately to its members. consolidated group may elect to apportiol
the same testing period, the supplemental Section 1.1502-93(b)(2)(ii) providesall or part of each element (the value ele
change method should apply without furfules that apply to prevent duplication oinent and the adjustment element) of
ther evidence of an avoidance purposealue of the group (or loss subgroup) andonsolidated section 382 limitation to &
Similarly, a plan or arrangement undeto prevent duplication of the section 38Zormer member or loss subgroup. Th
which a 5-percent shareholder and arimitation. This section provides that approposed regulations do not provide the
other person both increase their interesfgopriate adjustments must be made to thke common parent may elect to apportio
in the loss group is sufficient proof of anextent necessary to prevent any duplicaticell or part of a loss group’s NUBIG.
avoidance purpose that the supplementaf the value of the stock of a member, even Under section 382(h)(1)(A), if a con-
change method properly applies withouthough corporations that do not file consolsolidated group has a NUBIG immedi-
further inquiry. idated returns may not be required to makately before an ownership change, th



section 382 limitation for any recognitionconsolidated section 382 limitation ofincluded in such determination under
period taxable year is increased by theero with respect to pre-change attribute§1.1502-91(g) exceed their fair market
recognized built-in gain for such taxablgthe zero default rule). value immediately before the change
year. This increase cannot exceed the Commentators suggested that the zedate. Similar rules apply to loss sub-
NUBIG, reduced by recognized built-indefault rule may be a trap for the unwarygroups. Subject to the limitations of sec-
gains for prior years ending in the recogFor instance, under the proposed reguldéion 382(h)(2)(B), NUBILs recognized

nition period. tions, a subgroup member that ceases wgthin the five year period beginning on

Commentators suggest that, like théear a section 1504(a)(1) to the subgroupe change date are subject to the consol
value element and the adjustment elemepgrent is subject to the zero default rulglated section 382 limitation. The pro-
of the consolidated section 382 limitationgven if that member remains within theposed regulations do not provide rules for
the common parent should be able to apurrent consolidated group. apportioning a group’s NUBIL to a for-
portion any part or all of the group’s The IRS and Treasury recognize thaher member (or loss subgroup). The IRS
NUBIG to a departing member (or lossany default rule will benefit some taxpay-and Treasury believe that a mandatory ap
subgroup). The final regulations adopers while operating to the detriment of othportionment of the group’s NUBIL is nec-
this recommendation. ers. For example, a default apportionme@ssary to ensure that the group’s NUBIL,

In general, §1.1502-95(c)(2)(ii) pro-of a section 382 limitation or NUBIG if recognized by the former member (or
vides that the amount of the loss group’sased on the departing member’s contrl0ss subgroup) during the recognition pe-
NUBIG that may be apportioned to one obution to the group’s net operating los$iod, remains subject to the consolidatec
more former members that cease to bearryover could cause some apportionegection 382 limitation. One commentator
members during the same consolidatelimitation to go unused if that member besuggests that a former member (or los:
return year cannot exceed the loss groupt®mes subject to a new section 382 limit8roup) should be apportioned a group’s
excess, immediately after the close of thaton upon departing the group. By conNUBIL only if and when a former mem-
year, of net unrealized built-in gain ovettrast, a rule providing that the defaulPer that had a §eparate|y computec
recognized built-in gain, determinedimitation is capped by the amount of anyNUBIL that contributed to the group’s
under section 382(h)(1)(A)(ii) (relating tosubsequent section 382 limitation, wouldUBIL departs the group, and the con-
a limitation on recognized built-in gain).be difficult to administer. Because thdfPuted built-in loss has not fully been
In general, NUBIG apportioned to a for-consequences of applying any default rulcognized. Adjustments would reflect
mer member reduces the amount adepend on the particular facts of a transafdtragroup transfers of assets occurring
NUBIG that the group can avalil itself oftion, including the relative income generapetween the change date and the date th
in subsequent taxable years. tion of the departing and remaining memthe former member departs.

For purposes of determining the exterers, the IRS and Treasury believe that the 1"€ RS and Treasury believe that the
to which the former member’s sectiorsimplicity of the zero default rule makesSU99€ested approach overemphasizes tf
382 limitation can be increased by recoghe rule preferable to other alternatives. Iocatlon_ of assets with a NUBIG. For ex-
nized built-in gains, the amount of Also, the IRS and the Treasury believ@mple' .'f a former member has.a NUB.’IG
NUBIG apportioned is treated as if itthat the new exceptions to ceasing to be term!ned on a.separate entity basis,
were an amount determined under sectianember of a loss subgroup substantiallg_Cognlzed bw_lt—m loss Of_ that member
382(h) with respect to the former mem+educe the likelihood that the zero defau ill not k?e I|m|f[ed, even 'f. the former
ber. The former member’s five-yearrule will yield unexpected results. For eX'n:ceambbue"rt Iiiﬁgeszsﬂ;S;s(;?rp-?;itlgstc;:és??;ae
recognition period begins on the group’smple, an acquisition of a loss subgrou ury believe that sut;jecting the sale of
(or loss subgroup’s) change date. typically will cause an ownership Changebuilt-in loss assets to the consolidated

of the loss subgroup. Following that

section 382 limitation, regardless of the

Default apportionment of zero section  qynership change, a member that remains. - O
[6cation of built-in gain assets, more ac-

382 fmitation and NUBIG winen & within the current group now can brealf:uratel reflects the NUBIL as a group at-
member ceases to be a member ofa o gection 1504(a)(1) relationship to th y group

group (or loss subgroup), . 0 Mibute. Similarly, consistent with treat-
§1.1502-95(c)(2)(ii) fhent of the NUBIL as a group attribute,

be a member of t.he loss subgroup. A.‘Cthe approach permits built-in gain to be

Section 1.1502-95(c)(1) provides thafordingly, these final regulations retaing, .o o g by built-in loss only after the ex-
the common parent may elect to apportio'€ 2€ro default rule when a membeg, o ¢ 1y jiit-in losses over built-in gains
all or any part of a consolidated sectiof€ases to be a member of a group (or I0g& )0y recognized. Accordingly, these
382 limitation to a former member (or a5UPgroup). The zero default rule also agy, 5 requiations adopt a model that ap-

loss subgroup) when the member or lod¥i€s to a NUBIG. portions NUBIL based on the gross
subgroup leaves the group. If the C°m|VIandatory apportionment of a group’s amount of built-in loss that the departing
mon parent does not make an apportio'NUBlLto a departing member, member contributed to the determination
ment of the applicable section 382 Iimita§1_1502_95(e) of the group’s NUBIL.

tion(s) or of a NUBIG that the member In general, §1.1502-95(f) provides that

recognizes during the recognition period, In general, a group has a NUBIL if thea departing member is allocated a portior
the former member or loss subgroup hasadjusted bases of the assets of membeays the group’s (or loss subgroup’s)



NUBIL if, immediately after the close of loss subgroup’s) recognized built-inceeded to in a transaction described in se
the consolidated return year in which théosses. tion 381(a). Also, any owner shift of the
departing member ceases to be a member,Subgroup principles apply to the allo-subsidiary (including any deemed owne
the amount of the loss group’s (or losgation of a NUBIL. For example, if two shift resulting from section 382(g)(4)(D)
subgroup’s) excess of net unrealizedr more members leave a loss group, ara 382(1)(3)) in connection with the dispo-
built-in loss over recognized built-in lossare members of a consolidated group, argjtion is not taken into account under sec
(the remaining NUBIL balance) is greatemllocation of the loss group’s NUBIL is tion 382 with respect to the reattributec
than zero. In general, NUBIL appor-made on a subgroup basis. In general, thesses. (§1.1502-20(g)(1)). The preamb
tioned to former members in prior taxabl&ommon parent may apportion all or anyo T.D. 8364 (56 F.R. 47379, Septembe
years is treated as recognized built-in logsart of a consolidated section 382 limital9, 1991)(which added §1.1502-20)
in those years. tion (or subgroup section 382 limitation)states that clarification regarding the ap

The amount of NUBIL allocated to aunder §1.1502-95(c) to a former membeplication of section 382 to reattributed
departing member is equal to the remainp which the group’s NUBIL is allocated losses would be provided in connectior
ing NUBIL balance multiplied by a frac- (or to a loss subgroup that includes tha¥ith finalizing §81.1502-91 through

tion. The numerator of the fraction is thenember). 1.1502-99. The preamble states that, fi
amount of the built-in loss, taken into ac- example, it is anticipated that proposet
count on the change date, in the asse®s Miscellaneous Rules, §1.1502-96  §1.1502-95 would be modified to permit
held by the departing member immedi- the common parent to elect to retain all o

ately after the member ceases to be glcli;gzrflge&g)o not apply to NUBIGs, part of a section 382 limitation that applie:

member of the loss group (or loss sub- to reattributed SRLY losses.

group). The denominator of the fraction proposed §1.1502-96(a)(2) provides in A hew §1.1502-96(d) provides rules
is the sum of the numerator, plus thggart that, following a fold-in event de-relating to reattributed losses. This sec
amount of the built-in loss, taken into acycriped in §1.1502-96(a)(1), the memtion generally provides that §§1.1502-9:
count on the change date, in the assefg's separately computed NUBIG ofthrough 1.1502-96 and §1.1502-98 appl
held by the group immediately after theyyg|L is included in the determination!© reattributed losses consistent with th
close of the taxable year in which the degyhether the group has a NUBIG ofProvision of §1.1502-20(g) that treats the
parting member ceases to be a membgjyg)L . common parent as succeeding to th
(Fluctuations in value of the assets be- The |RS and Treasury believe that thipsses in a transaction to which sectio
tween the change date and the date thg$|q.in” of a member’s NUBIG can lead 381(2) applies. For example, if the reat
the member ceases to be a member of the inappropriate results. For example, lributed loss is a pre-change attribute sut
group (or loss subgroup), or the close of,«olidated group that acquires a corpéQCt to a section 382 limitation, it remains
the taxable year in which the membefiion with a small net operating loss carsubject to that limitation following the
ceases to be a member of the loss groqr}),over and a large NUBIG can immedi_reattribution. Section 1.1502-96(d)(4)
are disregarded.) In general, adjustmen‘tﬁely offset the group's NUBIL with the provides rules that allow the common par
are made for gain or loss that has beel{I]UBIG if the member is acquired with €Nt to elect to apportion to itself all or par
recognized during the recognition periodaln own,ership change. Accordingly thé)f any separate section 382 limitation o
and for assets that are transferred ba%'ésld-in rules of §1.1502-96(a) do'notsubgroup section 382 limitation to which

property. The amount of the NUBIL aIIo-apply to include a member's separatelt e _reattnbu';ed loss is subject. Thg ar
ortionment is made under the principle:

cated to a former member generally i . -

. : - NUBI .
treated as previously recognized bunt—l%v?]rentﬁg:ead ro:J hgs ;nNSEtlﬁrrRIrr:]lgr%_of the rules of §1.1502-95(c), relating tc
loss for purposes of applying the limita- group ' the apportionment of a consolidated sec

tion of section 382(h)(1)(B)(ii) to a Iossber S.NU.BIG.'S only included n .SUCh Ole"[ion 382 limitation to a member that
termination if the member is included :
leaves the group. In certain cases, tf

group’s taxable years beginning after the -
Under §1.1502-91(g)(2). section 382 limitation applicable to the

year in which the former member ceases

to be a member. Net operating loss carryovers reattributedeattributed loss is zero unless an appo
For purposes of determining theynder §1.1502—20(g) tionment of such limitation is made to the
amount of the former member’s recog- common parent. The election to appor

nized built-in losses in any taxable year Section 1.1502-20 of the regulationsion a section 382 limitation is made a:
beginning after the former member ceasglsallows a deduction for certain losses opart of the election to reapportion the loss
to be a member, the amount of the logée disposition of stock of a subsidiary. IrBee §1.1502-20(g)(4), as amended by th
group’s (or loss subgroup’s) net unrealgeneral, under 81.1502-20(g), the condocument.

ized built-in loss that is apportioned to thénon parent can reattribute to itself net op- As previously set forth in §1.1502—
former member is treated as if it were agrating loss carryovers or capital loss car0(g), §1.1502-96(d) adopts the gener:
amount of net unrealized built-in loss defyovers attributable to the subsidiary in amule that any owner shift of the subsidiary
termined under section 382(h)(1)(B)(i)amount not to exceed the disallowed losgincluding any deemed owner shift result
with respect to such member, and thaection 1.1502-20(g) further provides thaing from section 382(g)(4)(D) or
amount is not reduced under sectiothe common parent succeeds to the re@82(1)(3))in connection with the disposi-
382(h)(1)(B)(ii) by the loss group’s (ortributed losses as if the losses were sution of the subsidiary’s stock) is not taker



into account under section 382 with rein taxable years for which the due date dhg losses allocated to that member.
spect to the reattributed losses. The findhe income tax return (without exten- ) )
regulations, however, modify the generasions) is after June 25, 1999. SectioN€€d For Immediate Guidance
rule to provide that any owner shift with1.1502-95(d)(2)(ii)(relating to exceptions pgacause the temporary regulations ar
respect to the successor corporation thattis ceasing _to be a memb_er of loss SUl?fot applicable for taxable years ending
treated as continuing in existence undegroup) applies to corporations that CeaSLar June 26. 1999 it is necessary to im
§1.3E_22f—2(a)(r1])(||) must _?e tarlren into ?]c_:ég b?ar a sEctlon 1504(6}()(1)t relabt:onshlgsleement these final regulations without
F)OU?f otr sc,jug gﬁrposetl Sbui ownedrs Mo a E.Sshstl; g(;oup dp?renf ;R axabie y(tea lay to ensure continuity of treatment of
IS efiected by the reatiribution anc _an)for which the due date of the Income tax, iy attributes and to ensure that ther
owner shift of the stock of the subsidiaryeturn (without extensions) is after June . o .
. o is no period within which the treatment of
not held directly or indirectly by the com-25, 1999. . . . .
. . such attributes is inconsistent with the
mon parent would have been taken into The third sentence of §1.1502-91(d)- . .
. . X . temporary regulations and these final reg:
account if such shift had occurred imme¢5)(relating to members excluded from a__ )
) oo . . _ulations. See section 7805(¢e)(2). Accord-
diately before the reattribution. Such ahoss subgroup) applies to corporations . it is | ticabl d i ¢
owner shift may occur if the subsidiarythat become members of a consolidatef[ gy, IbII'S |_mtpract|cta e an thc_onTrary 0
has minority shareholders that, undegroup on or after June 25, 1999. € public 'S, eres ﬁ |ssﬁue . 'Sd rezal_sury
81.382-2(a)(1)(ii), are treated as decreas- In the case of corporations that cease %eqsmnf su J?Ct ot ede efct!vle atef ';n"
ing their ownership in the reattributedoe members of a loss group (or loss suEJ@t'_on of section 553_( ) 0 ,t'te 5 of the
loss, while the shareholders of the comgroup) before June 25, 1999, in a taxabldNited States Code (if applicable).
mon parent increase their ownership inyear for which the due date of the incomgpgciAL ANALYSIS
terests in that loss. tax return (without extensions) is after
The final regulations provide that, inJune 25, 1999, §§1.1502-95(a), (b), (c) It has been determined that this Trea:
general, the value of the stock of the comand (f) apply to those corporations if thesury decision is not a significant regula-
mon parent is used to establish a sectimommon parent makes the election deery action as defined in EO 12866. It is
382 limitation for the reattributed lossscribed in the second sentence of (c)(1) dfereby certified that these regulations dc
with respect to an ownership changéhat section in the time and manner prerot have a significant economic impact on
upon, or after, the reattribution. Thesecribed in paragraph (f) of that section. a substantial number of small entities.
rules coordinate the determination of the Section 1.1502-96(d) applies to reattriThis certification is based on the fact that
value of that stock with the capital contributions of net operating losses or net caghese regulations principally affect corpo-
bution rules of section 382(1)(1), and alsdtal losses in taxable years for which theations filing consolidated federal income
require appropriate adjustments so thatue date of the income tax return (withoufax returns that have net operating losse
value is not improperly omitted or dupli-extensions) is after June 25, 1999; excepf other attributes that are subject to sec

cated as a result of the reattribution. that the election under §1.1502—- 96(d)(S)on 382. Available data indicates that

(relating to an election to reattribute secmany consolidated return filers are large
tion 382 limitation) can be made with anycompanies (not small businesses). In ad
Sections 1.1502-91 through 1.1502-96 ©lection under 81.1502-20(g)(4) to reajtion, the data indicates that an insub-
and 1.1502-98 tribute to the common parent a net operakiantial number of consolidated return fil-

ing loss or net capital loss that is timely,,g that are smaller companies have ne
Except as set forth below, §81.1502—-9filed on or after June 25, 1999. operating losses or other attributes subjec

through 1.1502-96 and 1.1502-98 apply Sections 1.1502-91A through 1.1502+, gsection 382. Moreover, many of these
to testing dates that occur on or after JurB6A and 1.1502—-98A apply to any tes“”%orporations will not have ownership
25, 1999. Sections 1.1502-94 througHdate on or after January 1, 1997, and b%hanges. Therefore, a Regulatory Flexi
1.1502-96 also apply on any date on dore June 25, 1999. Sections 1'1502_9461Iity Analysis under t,he Regulatory Flex-
after June 25, 1999 on which a corporahrough 1.1502-96A also apply on an¥bi|ity Act (5 U.S.C. chapter 6) is not re-
tion becomes a member of a group or odate on or after January 1, 1997, and %Tuired Pursuén.t t<.) section 7805(f) of the
which a corporation ceases to be a menfere June 25, 1999, on which a corpore‘—ntemél Revenue Code, the notice of pro-
ber of a loss group (or a loss subgroup). tion becomes a member of a group or on . -
A transition rule for net unrealized built-which a corporation ceases to be a merR—osed rulemaking preceding thege reguia
in loss provides that a consolidated grouper of a loss group (or a loss subgroup}(llf.?n.S was sent o the Small .Bu'smess Ad
may apply 8§1.1502—-91A(g) for the period~or periods before January 1, 1997, th |n|strat|qn for comment on its impact on
ending on the day before June 25, 1999 teansition rules in §1.1502-99A(c) con—s’m"j1II business.
determine the earliest date that its testingnue to apply. DRAFTING INFORMATION
period begins (treating the day before June The transition rules in §1.1502—99A for
25, 1999 as the end of a taxable year.) periods ending before January 1, 1997 The principal author of the final regula-
The election under §1.1502-91(d)(4) talso are clarified to provide that a membeions is Lee A. Kelley of the Office of As-
treat the subgroup parent requirement dkat ceases to be a member of a growistant Chief Counsel (Corporate), IRS.
satisfied is effective for corporations thatloes not have a zero section 382 limita®ther personnel from the IRS and Trea-

become members of a consolidated groun with respect to pre-change net operasury participated in their development.

Effective Dates



Section 1.1502-92 also issued under 26 Section 1.1502-93A also issued unde
U.S.C. 382(m) and 26 U.S.C. 1502. 26 U.S.C. 382(m) and 26 U.S.C. 1502.
Section 1.1502-93 also issued under 26 Section 1.1502-94A also issued unde
Accordingly, 26 CFR parts 1 and 602 s.C. 382(m) and 26 U.S.C. 1502. 26 U.S.C. 382(m) and 26 U.S.C. 1502.
are amended as follows: Section 1.1502-94 also issued under 26 Section 1.1502—95A also issued unde
U.S.C. 382(m) and 26 U.S.C. 1502. 26 U.S.C. 382(m) and 26 U.S.C. 1502.
Section 1.1502-95 also issued under 26 Section 1.1502-96A also issued unde
26 U.S.C. 382(m) and 26 U.S.C. 1502.

Adoption of Amendments to the
Regulations

PART 1—INCOME TAXES

Paragraph 1. The authority citation fo
part 1 is amended by removing the entries
for sections 1.1502-91T, 1.1502-92
1.1502-93T, 1.1502-94T, 1.1502-95

J.S.C. 382(m) and 26 U.S.C. 1502.
Section 1.1502-96 also issued under 26 Section 1.1502-98A also issued unde
26 U.S.C. 382(m) and 26 U.S.C. 1502.
Section 1.1502-98 also issued under 26 Section 1.1502—-99A also issued unde
26 U.S.C. 382(m) and 26 U.S.C. 1502

U.S.C. 382(m) and 26 U.S.C. 1502.

U.S.C. 382(m) and 26 U.S.C. 1502.

1.1502-96T, 1.1502-98T, and 1.1502~ Section 1.1502-99 also issued under 26* *

99T, and adding entries in numerica|; g c. 382(m) and 26 U.S.C. 1502. * * *

order to read in part as follows:
Authority: 26 U.S. C. 7805 * * *

U.S.C. 382(m) and 26 U.S.C. 1502.

Affected Section
1.1502-91T(a)(1), first sentence

1.1502-91T(a)(1), third sentence
1.1502-91T(a)(1), third sentence
1.1502-91T(a)(3)

1.1502-91T(b) introductory text
1.1502-91T(b)(1)
1.1502-91T(c)(2), second sentence

1.1502-91T(c)(3), Example(b),
second sentence

1.1502-91T(d)(4), second sentence
1.1502-91T(d)(5), first sentence
1.1502-91T(d)(5), second sentence

1.1502-91T(e)(2), Example(b),
third sentence

1.1502-91T(f)(2), Example(b)(2),
first sentence

1.1502-91T(f)(2), Example(b)(2),
third sentence

1.1502-91T(f)(2), Example(b)(2),
fourth sentence

1.1502-91T(f)(2), Example(c),
second sentence

1.1502-91T(g)(1), last sentence
1.1502-91T(g)(1), last sentence
1.1502-91T(g)(2)(i)(A)
1.1502-91T(g)(2)(i)(B)
1.1502-91T¢()), first sentence

26 U.S.C. 382(m) and 26 U.S.C. 1502.

Remove
88 1.1502-92T and 1.1502-93T

§ 1.1502-92T
§ 1.1502-93T
§§ 1.1502-94T and 1.1502-95T
§§ 1.1502-92T through 1.1502-99T
§§ 1.1502-92T through 1.1502-99T
§ 1.1502-96T(a)
§ 1.1502-94T

§ 1.1502-94T
§ 1.1502-95T(d)
§ 1.1502-96T(a)
§ 1.1502-93T

§ 1.1502-96T(a)

§ 1.1502-92T(a)(2)

§1.1502-93T

§ 1.1502-96T(c)

§1.1502-94T(c)
§ 1.1502-96T(a)

§ 1.1502-94T(a)(L)(ii)

§ 1.1502-91T(d)(2)
§§ 1.1502-92T through 1.1502-99T

Par. 2.

right column.

Add
§§ 1.1502-92A and 1.1502-93A

§ 1.1502-92A
§ 1.1502-93A
§§ 1.1502-94A and 1.1502-95A

§8 1.1502-92A through 1.1502-99/
§8 1.1502-92A through 1.1502—-99A

§ 1.1502-96A(a)
§ 1.1502-94A

§ 1.1502-94A
§ 1.1502-95A(d)
§ 1.1502-96A(a)
§ 1.1502-93A

§ 1.1502-96A(a)

§ 1.1502-92A(a)(2)

§ 1.1502-93A

§ 1.1502—96A(c)

§ 1.1502—94A(c)

§ 1.1502-96A(a)
§ 1.1502-94A(a)(1)(ii)
§ 1.1502-91A(d)(2)

§8 1.1502-92A through 1.1502-99;

In the list below, for each sec
Section 1.1502-91A also issued undedion indicated in the left column, remove
the wording indicated in the middle col-
Section 1.1502-91 also issued under 26 Section 1.1502—-92A also issued undeumn, and add the wording indicated in the
26 U.S.C. 382(m) and 26 U.S.C. 1502.



1.1502-92T(a), second sentence
1.1502-92T(a), second sentence
1.1502-92T(b)(1)(i)(A)
1.1502-92T(b)(1)(i)(B)

1.1502-92T(b)(1)(ii), second sentence

1.1502-92T(b)(1)(ii)(A)
1.1502-92T(b)(1)(ii)(C)

1.1502-92T(b)(2) Example 1(a),
sixth sentence

1.1502-92T(b)(2) Example 3(b),
first sentence

1.1502-92T(b)(2) Example 4(b),
first sentence

1.1502-92T(b)(3)(iii) Example 2(d),
fourth sentence

1.1502-92T(b)(3)(iii) Example 3(a),
seventh sentence

1.1502-92T(b)(4), first sentence
1.1502-92T(b)(4), first sentence
1.1502-92T(b)(4), first sentence
1.1502-92T(b)(4), second sentence

1.1502-92T(e)(1)(ii)
1.1502-92T(e)(2), fifth sentence
1.1502-92T(e)(2), fifth sentence
1.1502-93T(a)(2)
1.1502-93T(b)(2), last sentence
1.1502-93T(b)(2), fourth sentence
1.1502-94T(a)(1)(i)
1.1502-94T(a)(1)(ii)
1.1502-94T(a)(3)
1.1502-94T(a)(3)
1.1502-94T(a)(4), first sentence
1.1502-94T(a)(4), first sentence
1.1502-94T(a)(4), first sentence
1.1502-94T(a)(4), first sentence
1.1502-94T(a)(4), second sentence

1.1502-94T(a)(5)

1.1502-94T(b)(4) Example 1(b),
first sentence

§ 1.1502-94T

§1.1502-96T(b)
§ 1.1502-91T(c)
§ 1.1502-91T(c)

§ 1.1502-95T(b)
§ 1.1502-91T(d)
§ 1.1502-91T(d)

§ 1.1502-91T(c)(1)

§ 1.1502-91T(d)(1)

§ 1.1502-91T(d)(1)

§ 1.1502-94T

§ 1.1502-91T(d)

§ 1.1502-96T(a)
§ 1.1502-96T(a)(2)
§ 1.1502-96T(b)

§ 1.1502-96T(a) applies, see
§ 1.1502-96T(c)

§ 1.1502-96T(b)
§ 1.1502-96T(a)
§ 1.1502-91T(d)

§ 1.1502-95T(c)
§ 1.382-8T
§ 1.1502-91T(g)(2)

§ 1.1502-91T(d)(1)

§ 1.1502-91T(d)(2)

§ 1.1502-91T(d)

§§ 1.1502-92T and 1.1502-93T
§ 1.1502-96T(a)
§, 1.1502-96T(a)(2)
§ 1.1502-92T(b)(1)(i)
§1.1502-96T(b)

§ 1.1502-96T(a) applies, see
§ 1.1502-96T(c)

§ 1.1502-96T(c)
§ 1.1502-91T(d)

§ 1.1502-94A
§ 1.1502-96A(b)
§ 1.1502-91A(c)
§ 1.1502-91A(c)
§ 1.1502-95A(b)
§ 1.1502-91A(d)
§ 1.1502-91A(d)
§ 1.1502-91A(c)(1)

§ 1.1502-91A(d)(1)

§ 1.1502-91A(d)(1)

§ 1.1502-94A

§ 1.1502-91A(d)

§ 1.1502-96A(a)
§ 1.1502-96A(a)(2)
§ 1.1502-96A(b)

§1.1502-96A(a) applies,
§ 1.1502—96A(c)

§ 1.1502-96A(b)
§ 1.1502-96A(a)
§ 1.1502-91A(d)

§ 1.1502-95A(c)
§1.382-8
§ 1.1502-91A(g)(2)

§ 1.1502-91A(d)(1)

§ 1.1502-91A(d)(2)

§ 1.1502-91A(d)
§§ 1.1502-92A and 1.1502-
§ 1.1502-96A(a)
§1.1502-96A(a)(2)
§1.1502-92A(b)(1)())
§§1.1502-96A(b)

§ 1.1502-96A(a) applies
§ 1.1502—96A(c)

§ 1.1502-96A(C)
§ 1.1502-91A(d)



1.1502-94T (b)(4) Example 2(b),

1.1502-94T(b)(4) Example 2(d),
first sentence

1.1502-94T(b)(4) Example 2(d),
third sentence

1.1502-94T(b)(4) Example 3(b),
first sentence

1.1502-94T(b)(4) Example 3(c),
second sentence

1.1502-94T(c), first sentence

1.1502-94T(c), second sentence
1.1502-94T(d), fifth sentence
1.1502-94T(d),sixth sentence

§ 1.1502-91T(d)(1)
§ 1.1502-96T(a)

§ 1.1502-91T(c)

§ 1.1502-91T(d)(1)

§§ 1.1502-96T(a) and 1.1502-91T(c)(2)

88 1.1502-91T(g) and (h)

§ 1.1502-91T(g)(3)
§ 1.1502-96T(a)
§ 1.1502-92T(e)(1)

1.1502-95T(a)(3), paragraph heading 8§ 1.1502-91T through 1.1502-93T

1.1502-95T(a)(3)

1.1502-95T(b)(1) introductory text,
first sentence

1.1502-95T(b)(2) introductory text

1.1502-95T(b)(4) Example(2)(a),
second sentence

1.1502-95T(c)(2) introductory text

1.1502-95T(c)(7) Example(1)(a),
third sentence

1.1502-95T(d)(2) Example(1)(a),
fifth sentence

1.1502-95T(d)(2) Example(3)(a),
fourth sentence

1.1502-95T(e)(1) introductory text

1.1502-96T(a)(2) introductory text,
first sentence

1.1502-96T(a)(2)(ii)
1.1502-96T(a)(3), second sentence
1.1502-96T(a)(5), first sentence

1.1502-96T(a)(5) introductory text,
first sentence

1.1502-96T(b)(1) introductory text,
first sentence

1.1502-96T(b)(1) introductory text,
first sentence

1.1502-96T(b)(1) introductory text,
first sentence

1.1502-96T(b)(1) introductory text,
second sentence

8§ 1.1502-91T through 1.1502-93T
8§ 1.1502-91T through 1.1502-93T

§1.1502-92T
§ 1.1502-92T

§ 1.1502-93T
§ 1.1502-92T

§ 1.1502-92T

§ 1.1502-92T(b)(L)(ii)

§ 1.1502-95T
§ 1.1502-91T(c)(1)(i)

§ 1.1502-91T(c)
§ 1.1502-91T(f)(2)
§§ 1.1502-91T through 1.1502-95T
§ 1.1502-98T

§1.1502-92T

§ 1.1502-91T(c)(1)

§ 1.1502-91T(d)

§ 1.1502-95T(b)

§ 1.1502-91A(d)(1)
§ 1.1502-96A(a)

§ 1.1502-91A(c)

§ 1.1502-91A(d)(1)

§8 1.1502—96A(a) and 1.1502-914

88 1.1502-91A(g) and (h) and 1.15

93A(c)

§ 1.1502-91A(g)(3)
§ 1.1502-96A(a)
§ 1.1502-92A(e)(1)
§§ 1.1502-91A through 1.1502—93A
§§ 1.1502-91A through 1.1502—93A
§§ 1.1502-91A through 1.1502—93/

§ 1.1502-92A
§ 1.1502-92A

§ 1.1502-93A
§ 1.1502-92A

§ 1.1502-92A

§ 1.1502— 92A(b)(L)(ii)

§ 1.1502-95A
§ 1.1502-91A(c)(1)(i)

§ 1.1502-91A(c)

§ 1.1502-91A(f)(2)
§8 1.1502-91A through 1.1502-95
§ 1.1502-98A

§ 1.1502-92A

§ 1.1502-91A(c)(1)

§ 1.1502-91A(d)

§ 1.1502-95A(b)



1.1502-96T(b)(3), paragraph heading 8§ 1.1502-91T, 1.1502-92T,
and 1.1502-94T

1.1502-96T(b)(3), first sentence § 1.1502-92T
1.1502-96T(b)(3), first sentence § 1.1502-92T
1.1502-96T(b)(3), second sentence § 1.1502-94T

1.1502-96(c), last sentence
1.1502-98T, first sentence
1.1502-98T, second sentence
1.1502-98T, third sentence
1.1502-98T, third sentence
1.1502-99T(a), first sentence

§ 1.382-5T(d)
§§ 1.1502-91T through 1.1502-96T

§1.1502-92T
§1.1502-93T

96T and 1.1502-98T
1.1502-99T(a), second sentence

1.1502-99T(b), first sentence 88 1.1502-91T through 1.1502-96T

and 1.1502-98T
§ 1.1502-92T(b)(1)(i)
§ 1.1502-92T(b)(1)

8§ 1.1502-91T through 1.1502-96T
and 1.1502-98T

8§ 1.1502-91T through 1.1502-96T
and 1.1502-98T

§1.1502-92T

8§ 1.1502-91T through 1.1502-96T
and 1.1502-98T

§ 1.1502-95T(c)
§ 1.1502-91T(d)(2)(i)

1.1502-99T(b), second sentence
1.1502-99T(b), third sentence
1.1502-99T(c)(2)(ii)

1.1502-99T(c)(2)(iii), first sentence

1.1502—-99T(c)(1)(iii), second sentence
1.1502-99T(c)(2)(i), first sentence

1.1502-99T(c)(2)(i), first sentence
1.1502-99T(c)(2)(i), fifth sentence

1.1502-99T(c)(2)(ii) § 1.382-8T
1.1502-99T(c)(2)(ii) § 1.382-8T(h)
1.1502-99T(d)(1) § 1.1502-92T

1.1502-99T(d)(3) §§ 1.1502-91T through 1.1502-96T

and 1.1502-98T

8§ 1.1502-91T through 1.1502-96T

Sections 1.1502-91T through 1.1502—

881.1502-91A, 1.1502-92A, and
1.1502-94A
§ 1.1502-92A

§ 1.1502-92A
§ 1.1502-94A
§ 1.382-5(d)
§§ 1.1502-91A through 1.1502-96/
§§ 1.1502-91A through 1.1502—96
§ 1.1502-92A
§ 1.1502-93A

Sections 1.1502-91A through 1.15(
96A and 1.1502-98A

Sections 1.1502-94T through 1.1502-96T Sections 1.1502-94A through 1.15

8§ 1.1502-91A through 1.1502-96/
and 1.1502-98A

§ 1.1502-92A(b)(1)(i)
§ 1.1502-92A(b)(1)

8§ 1.1502-91A through 1.1502-96A
and 1.1502-98A

8§ 1.1502-91A through 1.1502—-96A
and 1.1502-98A

§ 1.1502-92A

8§ 1.1502-91A through 1.1502-96/
and 1.1502-98A

§ 1.1502-95A(c)

§ 1.1502-91A(d)(2)(i)
§1.382-8
§ 1.382-8(h)
§ 1.1502-92A

8§ 1.1502-91A through 1.1502-96A
and 1.1502-98A

Par. 3. Section 1.1502-20 is amended 6. Redesignating paragraph (g)(4)(ii) (4)

as follows: as paragraph (g)(4)(iii).

1. Adding a sentence to the end of 7. Adding a new paragraph (g)(4)(ii).

paragraph (g)(1).
2. Redesignating paragraph (g)(5) apws:
paragraph (g)(4). L
3. Paragraph (g)(4)(i)(A) is amendeds1.1502-20 Disposition or
by removing “, and” and adding “;" in its deconsolidation of subsidiary stock.
place.
4. Paragraph (g)(4)(i)(B) is amended
by removing the period at the end of the
paragraph and adding “; and” in its place.

* * *x * %

* K %

(1) * * * See 81.1502-96(d) for rules

(i)***

(C) If the common parent is reattribut-

The revisions and additions read as folng to itself all or any part of a section 382
limitation pursuant to 81.1502-96(d)(5),
the information required by paragraph
(9)(4)(ii) of this section.

* % *x *x %

(i) Reattribution of section 382 limita-

tion. The information required by this

5. Adding a new paragraph (9)(4)()(Ckelating to section 382 and the reattribul®229raPh (9)(4)(ii) is a separate list for
immediately after paragraph (9)(4)()(B)tion of losses under this paragraph (g). each subsidiary (or a separate list for twc

and before paragraph (g)(4)(i) concluding
tEXt * * * * *

or more subsidiaries that are members o
a loss subgroup whose pre-change suk



group losses are being reattributed) with 3. Redesignating the entries forlor members joining or leaving a group)
respect to which an apportionment of £1.1502-91T through 81.1502-99T adefore June 25, 1999.

separate section 382 limitation or sub81.1502—-91A through §1.1502-99A and ,

group section 382 limitation is beingrevising the section headings. 81.1502-99A Effective dates.

made, setting forth— 4. Revising the entries for paragraphg) Effective date.
(A) The name and E.I.N. of the sub<{a) of newly designated §1.1502-99A. (1) |n general.
sidiary (or subsidiaries that were mem- The revisions read as follows: (2) Anti-duplication rules for recognized
bers of a loss subgroup); built-in gain.
(B) A statement entitled “THIS IS AN §1.1502-90A Table of contents.
ELECTION UNDER §1.1502-96(d)(5)  The following list contains the major rrrrT

TO APPORTION ALL OR PART OF [in- headings in §§1.1502-91A through Ppar. 5. Section 1.1502-91T is amende
sert A SEPARATE or A SUBGROUP or 1 1502—99A: as follows:
BOTH A SEPARATE AND A SUB- g1.1502-91A Application of section 382 1. Redesignating §1.1502-91T a:
GROUP] SECTION 382 LIMITATION jith respect to a consolidated group gerg1.1502—91A.
TO [insert name and E.L.N. of the comgra|ly applicable for testing dates before 2. Revising the section heading o
mon parent]’; , June 25, 1999. newly designated §1.1502-91A.

.(.C) The date of the ownership _change 3. Amending paragraph (h)(2) by re-
giving rise to the separate section 382 moving the words “or an intercompany

limitation or subgroup section 382 I|m|ta—§1'1502_92A Ownership change of a lossbligation” and replacing them with “(or

tion that is being apportioned; roup or a loss subgroup generally applican intercompany obligation disposed o

(D) The amount of the separate (ogble for testing dates before June 2%efore June 25, 1999)".
subgroup) section 382 limitation for the

X : o 1999. The revision reads as follows:

taxable year in which the reattribution oc-

curs (determined without reference to any FoEoE o §1.1502-91A Application of section 382
apportionment under this section or§1_1502_93A Consolidated section 38¥vith respect to a consolidated group

§1.1502-95(c)); _limitation (or subgroup section 382 Iimi_generally applicable for testing dates
gation) generally applicable for testingbe‘core June 25, 1999.

* K* K* *x %

loss carryover or .cap.|tal loss carryover, . < before June 25, 1999. . % x % %

and the year in which it arose, of the sub-

sidiary (or subsidiaries) that is subject to I I Par. 6. Section 1.1502-92T is revise:
the separate section 382 limitation or sub- as 81.1502-92A, and the section headir

group section 382 limitation that is beings1:1502-94A Coordination with Sectionis amended to read as follows:
apportioned to the common parent, angd2 and thg regulations thereunder when -
the amount of the value element and adt Corporation becomes a member of 81.1502-92A Ownership change of a

justment element of that limitation that jconsolidated group generally applicabléoss group or a loss subgroup generally
apportioned to the common parent. for corporations becoming members of applicable for testing dates before June
group before June 25, 1999. 25, 1999.

* * *x * %
* K* K* *x % * * *x * %

Par. 3a. Immediately following

81.1502-79A, an undesignated cente
heading is added to read as follows:

g1.1502-95A Rules on ceasing to be a Par 6a. Section 1.1502-93T is
member of a consolidated group (or losemended as follows:

subgroup) generally applicable for corpo- 1. Redesignating §1.1502-93T a:
REGULATIONS APPLYING SECTION rations ceasing to be members beforgl.1502—-93A.

382 WITH RESPECT TO TESTING June 25, 1999. 2. Revising the section heading of
DATES (AND CORPORATIONS e x e s newly redesignated §1.1502—93A.
JOINING OR LEAVING 3. Adding a sentence at the end o
CONSOLIDATED GROUPS) §1.1502-96A Miscellaneous rules genearagraph (c). .
BEFORE June 25, 1999. ally applicable for testing dates before The additions and revisions read as fol
lows:
Par. 4. Section §1.1502-90T is'Une 2 1999
amended as follows: x ok x K % §1.1502-93A Consolidated section 382
1. Redesignating §1.1502-90T as limitation (or subgroup section 382

§1.1502-90A [newly redesignated81.1502-97A Special rules under sectiofimitation)generally applicable for
§1.1502-90A will appear after the center382 for members under the jursidiction ofesting dates before June 25, 1999.
heading added in Par. 3a.] a court in a title 11 or similar case. [Re-

2. Revising the section heading and thgerved].
introductory text of newly designated§81.1502—-98A Coordination with section (c)* * * See §1.1502-99A(a)(2) for a
§1.1502-90A. 383 generally applicable for testing datespecial rule relating to the application o

* * *x * %



§1.502-93(c)(2) to consolidated returr§1.1502—97A Special rules under sectiog1.1502—-90 Table of contents.

years for which the due date of the returB82 for members under the jurisdiction of
is after June 25, 1999. a court in a title 11 or similar case.
[Reserved].

* * *x *x %

* * * * %

Par. 7. Section 1.1502-94T is amended
as follows:
1. Redesignating 81.1502-94T a$1.1502-98A and revise the section head-
§1.1502-94A. ing to read as follows: a
2. Revising the section heading of
newly redesignated §1.1502—-94A. §1.1502—98A Coordination with section (1)
3. Revising the last sentence of pars383 generally applicable for testing dates(2)
graph (b)(4), Example 3(b). (or members joining or leaving a group)
The revision reads as follows: before June 25, 1999.

(b)
81.1502—-94A Coordination with section R (c)
382 and the regulations thereunder when . (1)
a corporation becomes a member of a Par. 12. Section 1.1502-99T 'SEZ)

amended as follows:
Redesignating §1.1502-99T a
§1.1502-99A.
2. Revising the section heading.

consolidated group) generally applicable
for corporations becoming members of a
group before June 25, 1999.

®)
(d)

* * * * * .. 1

3. Revising paragraph (a). EZ;

(b) * * * 4. Amending paragraph (c)(2)(i) by re3)
(4) * * * moving the language “(relating to the apy,

Example 3% * * portionment” in the first sentence an
(b) * * * See also §1.1502-21T in ef- addi_ng “and (b)(2)(ii)(relating to the ap-(s)
fect prior to June 25, 1999, contained ifortionment’.

26 CFR Part 1, revised April 1, 1999, or The revisions read as follows: (6)
31.1502-21, as applicable. §1.1502-99A Effective dates. g;

* * *x * %

(a) Effective date—(1) In general. Ex- (1)
Par. 8. Redesignate §1.1502-95T aept as provided in §1.1502-99(b)(2)
§1.1502-95A and revise the section heag§1.1502-91A through 1.1502-96A and)
ing to read as follows: 1.1502-98A apply to any testing date ofl)
or after January 1, 1997, and before Jurdé)
25,1999, Sections 1.1502-94A through9d)
1.1502—-96A also apply on any date on
after January 1, 1997, and before June 2@)
1999, on which a corporation becomes )
member of a group or on which a corpora:.
tion ceases to be a member of a loss grOISIB

Par. 9. Redesignate §1.1502-96T a(graloss subgroup).
s . : - (2) Anti-duplication rules for recog- ..
§1.1502-96A and revise the section heag 4’y it in gain. Section 1.1502— (iii)

ing to read as follows: 93(c)(2)(relating to recognized built-in iV
gain of a loss group or loss subgroup) ap-
plies to taxable years for which the du?v
date for income tax returns (without ex-
tensions) is after June 25, 1999.

§1.1502-95A Rules on ceasing to be a
member of a consolidated group
generally applicable for corporations
ceasing to be members before June 25,
1999.

* * *x * %

81.1502—96A. Miscellaneous rules
generally applicable for testing dates
before June 25, 1999.

* * *x *x %

* * *x * %

®3)
Par. 10. Redesignate §1.1502-97T as
81.1502-97A and revise the section head- Par. 13. Sections 1.1502-90 throug(4)
ing to read as follows: 1.1502-99 are added to read as follows:

The following list contains the major
headings in 881.1502-91 through
1.1502-99:

§1.1502-91 Application of section 382
Par. 11. Redesignate §1.1502-98T asith respect to a consolidated group.

Determination and effect of an own-
ership change.

In general.

Special rule for post-change year
that includes the change date.
Cross-reference.

Definitions and nomenclature.

Loss group.

Defined.

Coordination with rule that ends
separate tracking.

Example.

Loss subgroup.

Net operating loss carryovers.

Net unrealized built-in loss.

Loss subgroup parent.

Election to treat loss subgroup par-
ent requirement as satisfied.
Principal purpose of avoiding a limi-
tation.

Special rules.

Examples.

Pre-change consolidated attribute.
Defined.

Example.

Pre-change subgroup attribute.
Defined.

Example.

Net unrealized built-in gain and loss.
In general.

Members included.

Consolidated group with a net oper-
ating loss.

Determination whether a consoli-
dated group has a net unrealized
built-in loss.

Loss subgroup with net operating
loss carryovers.

Determination whether subgroup
has a net unrealized built-in loss.
Separate determination of section
382 limitation for recognized built-
in losses and net operating losses.
Coordination with rule that ends
separate tracking.

Acquisitions of built-in gain or loss
assets.



()
2.

(h)
1)
)

®3)
(4)
(i)
0

§1.1502-92 Ownership change of a Ioss(
group or a loss subgroup.

(@)
(b)

1)
0]

(i)
(iii)

()
®3)
0

(i)
(iii)
(4)

(©

1)
)

3)
4)

(i)

(ii)

(iii)
(iv)
v)
(vi)
(%)
(d)

(e)
1)
)

Indirect ownership.

§1.1502-93 Consolidated section 382 (b)

Common parent not common parerlimitation (or subgroup section 382

for five years.

Recognized built-in gain or loss.

In general. [Reserved]

Disposition of stock or an intercom-
pany obligation of a member. 1)
Intercompany transactions. )
Exchanged basis property.

[Reserved] (b)
Predecessor and successor corpora-
tions. (1)

(@)

2)

()

Scope. (i)

Determination of an ownership(3)

change. (©)

Parent change method.

Loss group. (1)
2

Loss subgroup.
Special rule if election regarding(d)
section 1504(a)(1) relationship is(l)
made. @)
Examples. )
Special adjustments.

limitation).

Determination of the consolidatea(l)
section 382 limitation (or subgroup( )
section 382 limitation).

In general. ©)
Coordination with apportionment
rule. (4)
Value of the loss group (or loss sub(c)
group).

Stock value immediately before(l)
ownership change. )

Adjustment to value. (i)
In general. (if)
Anti-duplication. 3)
Examples.

Recognized built-in gain of a loss(!)
group or loss subgroup. (ii)

In general. (4)
Adjustments.

Continuity of business. 0]
In general. (ii)
Example. (5)

Limitations of losses under other
rules. (6)

Common parent succeeded by a ne§1.1502-94 Coordination with section (7

common parent.

382 and the regulations thereunder wheryg)

Newly created loss subgroup parenta corporation becomes a member of a
Examples. consolidated group. (1)
End of separate tracking of certanla) Scope. )
losses. 3
In general. (3)

Supplemental rules for determininggg
ownership change.

Scope. 3)
Cause for applying supplementaF
rule. (4)
Operating rules.

Supplemental ownership chang%)
rules. (
Additional testing dates for the com-
mon parent (or loss subgroup par1)
ent). 2)
Treatment of subsidiary stock ag3)
stock of the common parent (or loss

subgroup parent). (4)
Different testing periods. (c)
Disaffiliation of a subsidiary. (d)

Subsidiary stock acquired first.
Anti-duplication rule.
Examples.

Testing period following ownership

change under this section. (@)
Information statements. (1)
Common parent of a loss group.  (2)

Abbreviated statement with respec{3)
to loss subgroups.

81.1502-95 Rules on ceasing to be a
member of a consolidated group (or loss ©6)
subgroup).

Successor corporation as new los$)

member.

Coordination in the case of a los€1l)

subgroup. (2)

End of separate tracking of certairfi)

losses. (i)

Cross-reference.

Application of section 382 to a newiii)

loss member.

In general. (iv)

Adjustment to value. (v)

Pre-change separate attribute de-

fined. (vi)

Examples. 3)

Built-in gains and losses.

Information statements. (4)
()

In general.

Consolidated group.

Election by common parent.
Coordination with 881.1502-91
through 1.1502-93.

(i)
(ii)

Separate application of section 38:
when a member leaves a consoli
dated group.

In general.

Effect of a prior ownership change
of the group.

Application in the case of a loss sub
group.

Examples.

Apportionment of a consolidated
section 382 limitation.

In general.

Amount which may be apportioned.
Consolidated section 382 limitation.
Net unrealized built-in gain.

Effect of apportionment on the con-
solidated group.

Consolidated section 382 limitation.
Net unrealized built-in gain.

Effect on corporations to which an
apportionment is made.
Consolidated section 382 limitation.
Net unrealized built-in gain.
Deemed apportionment when los:
group terminates.

Appropriate adjustments when for-
mer member leaves during the year.
Examples.

Rules pertaining to ceasing to be
member of a loss subgroup.

In general.

Exceptions.

Examples.

Allocation of net unrealized built-in
loss.

In general.

Amount of allocation.

In general.

Transferred basis property and de
ferred gain or loss.

Assets for which gain or loss has
been recognized.

Exchanged basis property.

Two or more members depart during
the same year.

Anti-abuse rule.

Effect of the allocation on the con-
solidated group.

Effect on corporations to which the
allocation is made.

Subgroup principles.

Apportionment of consolidated sec-
tion 382 limitation (or subgroup sec-
tion 382 limitation).

In general.

Special rule for former members that
become members of the same cor
solidated group.



(7) Examples. (i) Effect of election. solidated attributes (or pre-change sub:
(8) Reporting requirement. (i) Examples. group attributes) shall not exceed the con
() Filing the election to apportion the(e) Time and manner of making electiorsolidated section 382 limitation (or sub-
section 382 limitation and net unre- under §1.1502-91(d)(4). group section 382 limitation) for such
alized built-in gain. (1) Ingeneral. year as determined under §1.1502-93.
(1) Form of the election to apportion. (2) Election statement. (2) Special rule for post-change year
(2) Signing of the election. ) . that includes the change datk.the post-
(3) Filing of the election. 81.1502-97 Special rules under section change year includes the change date
(4) Revocation of election. 382 for members under the jurisdiction 0kection 382(b)(3)(A) is applied so that the
. a courtin aftitie 11 or similar consolidated section 382 limitation (or
§1.1502-96 Miscellaneous rules. case.[Reserved]. subgroup section 382 limitation) does not
c. End of separate tracking of losses. §1.1502-98 Coordination with section 2PPIy to the portion of consolidated tax-
(1) Application. 383. gble income that is allocable to the perioc
(2) Effect of end of separate tracking. . in the year on or before the change date
(i) Net operating loss carryovers. §1.1502-99 Effective dates. See genera}lly §1.382—6 (relating to the al
(i) Net unrealized built-in losses. (a) Effective date Ipcatlon of income and loss). _The alloca-
(i) Common parent not common parenkb) Special rules : tion of consolidated taxable_ income for
for five years. (1) EIF:action to tréat subgroup parent ret-he post-change year that includes the
(3) Continuing effect of end of separate Lirement as satisfie?j pPp Change date must be made before takin
tracking. 4 (Ii’rinci ol DUroOSe of a;/oidin a Iimi_!nto account any cc_msohdated nt_—zt oper_at-
() Ingeneral. ' tationp purp 9 |§ng Iggs2 d(e;j)ucUon (as defined in
(i) Example. ) 1.1502-21(a)).
(4) Special rule for testing period. ) SCuebé;'onugptO be a member of a 10SS (3) cross-referenceSee §§1.1502-94
(5) Limits on effects of end of separate(i) Ownersh.i change of a loss Suband 1.1502-95 for r.ules that apply sectior
tracking. P g 382 to a corporation that becomes or
(b) Ownership change of subsidiary. .. 2 ouP- . ceases to be a member of a group or los
; 7., (ii) Expiration of 5-year period.
(1) Ownership change of a subS|d|ar32 L . subgroup.
because of options or plan or ar ) Reattribution of net operating loss (b) Definitions and nomenclatureFor
rangement. carryovers under 81.1502-20(9).  hrposes of this section and §§1.1502-9:
(2) Effect of the ownership change. (5)  Election to apportion net unrealizegpoygh 1.1502-99, unless otherwise
(i) Ingeneral. built-in gain. . __stated:
(i) Pre-change losses. (c) Testing period may include a period (1) The definitions and nomenclature
(3) Coordination with §§1.1502-91, beginning before June 25, 1999, .,hained in section 382 and the regula
1.1502-92, and 1.1502-94, 1) In gen.e'ral. . tions thereunder (including the nomencla-
(4) Example. (2) Transition rule for net unrealizedy,re and assumptions relating to the ex
(c) Continuing effect of an ownership built-in losses. amples in §1.382-2T(b)) and this section
change. §1.1502-91 Application of section 3g2 @nd 881.1502-92 through 1.1502-9€
(d) Losses reattributed under 81.1502yjth respect to a consolidated group. ~ @PPIY- ,
20(9). (2) In all examples, all groups file con-
(1) Ingeneral. (a) Determination and effect of ansolidated returns, all corporations file
(2) Deemed section 381(a) transaction.ownership change-(1) In general. This their income tax returns on a calendar
(3) Rules relating to owner shifts. section and §81.1502-92 and 1.1502-9&ar basis, the only 5-percent shareholde
(i) Ingeneral. set forth the rules for determining an ownef a corporation is a public group, the
(i) Examples. ership change under section 382 for menfiacts set forth the only owner shifts during
(4) Rules relating to the section 382 limbers of consolidated groups and the sethe testing period, no election is made
itation. tion 382 limitations with respect tounder paragraph (d)(4) of this section, anc
() Reattributed loss is a pre-changettributes described in paragraphs (e) arghch asset of a corporation has a valu
separate attribute of a new losgf) of this section. These rules generallgqual to its adjusted basis.
member. provide that an ownership change and the (3) As the context requires, references
(i) Reattributed loss is a pre-changesection 382 limitation are determinedo 8§1.1502-91 through 1.1502-96 in-
subgroup attribute. with respect to these attributes for thelude references to corresponding provi-
(i) Potential application of sectiongroup (or loss subgroup) on a single entitgions of §81.1502—-91A through 1.1502—
382()(1). basis and not for its members separatel96A. For example, a reference to an own
(iv) Duplication or omission of value.  Following an ownership change of a losgrship change under §1.1502-92 in
(v) Special rule for continuity of busi- group (or a loss subgroup) undeg1.1502-95(b) can include a reference tc
ness requirement. 81.1502-92, the amount of consolidatedn ownership change under §1.1502—-92A
(5) Election to reattribute section 382taxable income for any post-change year (¢) Loss group—(1) Defined. A loss

limitation. which may be offset by pre-change congroup is a consolidated group that—



(i) Is entitled to use a net operating loss Example. Loss group) L and L1 file separate  (ii) They bear the relationship de-
carryover to the taxable year that did ngeturns and each Eas a net PZefa“”g loss Ca;fyo‘ﬁ%ribed in section 1504(a)(1) to each othe
arise (and is not ireated undef SIS 1%L M e 2, Avough a loss subgroup parent immed
§1._1502—21(c) as arl_smg) in a SRLY; _ standing shares of L1 stock. At the close of Year ’tely after they becorge me(Tbert;c, of trr:

(i) Has a consolldatgd ngt operatlpgbuys the 40 shares of L1 stock from A. For Year 2<’:urr¢nt group (or are deemed to gart ‘
loss for the taxable year in which a testing and L1 file a consolidated return. The following isrela_\tlonshlp as a result of an elect_lon de
date of the common parent occurs (detes-graphic illustration of these facts: scribed in paragraph (d)(4) of this sec
mined by treating the common parent as a (i) L and L1 become a loss group at the begintion); and
loss corporation); or ning of Year 2 because the group is entitled to use (jii) At least one of the members car-

(i) Has a net unrealized built-in lossthe Year 1 net OPEE’_‘“L‘Qd_'gSS carryover Oc‘; L. th¢jes over a net operating loss that did nc
(determined under paragraph (g) of thi%Ommon parent, which did not arise (and is nokyjse (and is not treated under §1.1502

. . . reated under §1.1502-21(c) as arising) in a SRL .. . .
section by treating the date on which th@ee §1.1502-94 for rules relating to the application 1(c) as arising) in a SRLY with respeci

determination is made as though it were & section 382 with respect to L1s net operating los the former group.

change date). carryover from Year 1 which did arise in a SRLY. (2) Net Unrealilzed built-in lossTwo
(2) Coordination with rule that ends or more corporations that become mem

separate tracking.A consolidated group  (d) Loss subgroup-(1) Net operating bers of a consolidated group compose
may be a loss group because a membel@sS carryovers.Two or more corpora- |oss subgroup if they—
losses that arose in (or are treated as arfigns that become members of a consoli- (i) Have been continuously affiliated
ing in) a SRLY are treated as described iflated group (the current group) composeith each other for the 5 consecutive yez
paragraph (c)(1)(i) of this section. Seé loss subgroup if— period ending immediately before they
§1.1502-96(a). (i) They were affiliated with each otherbecome members of the group;

(3) Example. The following example in another group (the former group), (i) Bear the relationship described in

illustrates the principles of this paragraphvhether or not the group was a consolisection 1504(a)(1) to each other through
(c): dated group; loss subgroup parent immediately afte

they become members of the curren
_ group (or are deemed to bear that relz
‘ tionship as a result of an election de
40% Of L scribed in paragraph (d)(4) of this sec
tion); and

Ll StOCk (i) Have a net unrealized built-in loss
(determined under paragraph (g) of thi
NOL section on the day they become membe
of the group by treating that day as thoug
60% it were a change date).

(3) Loss subgroup parentA loss sub-
group parent is the corporation that beal
the same relationship to the other men
bers of the loss subgroup as a commc
parent bears to the members of a group.

(4) Election to treat loss subgroup par-
ent requirement as satisfied(i) In gen-
eral. Solely for purposes of paragraphs
(d)(1)(i) and (2)(ii) of this section, two or
more corporations that become membel
of a consolidated group at the same tim
and that were affiliated with each othel

immediately before becoming member:
L of the group are deemed to bear a sectic
1504(a)(1) relationship to each other im

mediately after they become members ¢
SRY NOL the group if the common parent of tha
100% group makes an election under this parz
graph (d)(4) with respect to those mem
bers. See §1.1502—-96(e) for the time ar
L l manner of making the election.

(i) Members included.An election
under this paragraph (d)(4) includes al
SRLY NOL corporations that become members of th
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current group at the same time and th
were affiliated with each other immedi-
ately before they become members of th P 100% of
current group. I. stock
(i) Each member included treated a: —e
loss subgroup parentlf the members to r
which this election applies are a loss sul cC
group described in paragraph (d)(1) or (2
of this section, then each member i N L
o)
L

treated as a loss subgroup parent. S
§1.1502-92(b)(1)(iii) for special rules re-
lating to an ownership change of a los
subgroup if the election under this para
graph (d)(4) is made. » L 1
(5) Principal purpose of avoiding a
limitation. The corporations described in
paragraphs (d)(1) or (2) of this section di
not compose a loss subgroup if any one «
them is formed, acquired, or availed o
with a principal purpose of avoiding the
application of, or increasing any limita-
tion under, section 382. Instead, §1.1502
94 applies with respect to the attributes ¢
each such corporation. Any member ex P
cluded from a loss subgroup, if exclude«
with a principal purpose of so avoiding ol
increasing any section 382 limitation, is
treated as included in the loss subgrou 1003
This paragraph (d)(5) does not appl
solely because, in connection with be L
coming members of the group, the menr
bers of a group (or loss subgroup) are re -21 NOILJ
arranged (or, in the case of the precedir
sentence, are not rearranged) to bear a
lationship to the other members describe L 7
in section 1504(a)(1). -
(6) Special rules.See §1.1502—-95(d)
for rules concerning when a corporatiot 21  NOLJ}
ceases to be a member of a loss subgro..,.,

and for certain exceptions that may apply .

if a member does not continue to satisf&1-1502-21(b) to each of L and L1, which they carnand 60 percent of the stock of L3, respectively. The
- over to Year 2. The following is a graphic illustra-P group has a consolidated net operating loss arisin

th.e |.OSS SUbgrouD parent I‘em‘”relﬁnertion of these facts: in Year 1 that is carried over to Year 2. On May 22,

within the current grOIUp. See a'?( (i) (a) L and L1 compose a loss subgrougYear 2, P sells all the stock of L and L1 to P1, the

81.1502-96(a) for a special rule regardinwithin the meaning of paragraph (d)(1) of this seccommon parent of another consolidated group. The

the end of separate tracking of SRLYton because— Year 1 consolidated net operating loss is apportione
losses of a member that has an ownerst (A They were affiliated with each other in the Punder §1.1502-21(b), and each of L, L1, L2, and L3
change or that has been a member ofgroup (the former group); carries over a portion of such loss to the first consol-

. (B) They bear a relationship described in sectioidated return year of the P1 group ending after the
group for at least 5 consecutive years. 1504(a)(1) to each other through a loss subgrotacquisition. The following is a graphic illustration
(7) Examples. The following exam- parent (L) immediately after they became membeiof these facts:
ples illustrate the principles of this paraof the L group; and (i) Land L2 compose a loss subgroup within the
graph (d): (C) At least one of the members (here, both L anmeaning of_pa_lragraph (d)(l) of this section. Neither
L1) carries over a net operating loss to the L grouL1 nor L3 is included in a loss subgroup because
Example 1. Loss subgrougi) P owns all the L (the current group) that did not arise in a SRLY witineither bears a relationship described in sectior
stock and L owns all the L1 stock. The P group harespect to the P group. 1504(a)(1) through a loss subgroup parent to any
a consolidated net operating loss arising in Year  (b) Under paragraph (d)(3) of this section, L isother member of the former group immediately after
that is carried to Year 2. On May 2, Year 2, P sellthe loss subgroup parent of the L loss subgroup. ~becoming members of the P1 group.
all the stock of L to A, and L and L1 thereafter file Example 2. Loss subgroup—section 1504(a)(1 Example 3. Loss subgroup—section 1504(a)(1)
consolidated returns. A portion of the Year 1 consolrelationship. (i) P owns all the stock of Land L1. L relationship. The facts are the same astrample
idated net operating loss is apportioned undeowns all the stock of L2. L1 and L2 own 40 percen2, except that the stock of L1 is transferred to L in



Example. Pre-change consolidated attribu¢®.
The L group has a consolidated net operating los
P 100% Of L Pl arising ?n YeF;r 1 that is carried over to Ygar 2. 'Ig']he l
and Llstk loss group has an ownership change at the beginni

——l of Year 2.

(ii) The net operating loss carryover of the L loss
group from Year 1 is a pre-change consolidated a
tribute because the L group was entitled to use th

L L l loss in Year 2 and therefore the loss was described

paragraph (c)(1)(i) of this section. Under paragrap
(a)(2)(i) of this section, the amount of consolidatec
taxable income of the L group for Year 2 that may be

l offset by this loss carryover may not exceed the cor
) solidated section 382 limitation of the L group for that

L 2 40% year. See §1.1502-93 for rules relating to the comp
tation of the consolidated section 382 limitation.

s L3 (f) Pre-change subgroup attribute

60% (1) Defined. A pre- change subgroup at-
tribute of a loss subgroup is—

() Any net operating loss carryover
described in paragraph (d)(1)(iii) of this
section (relating to the definition of loss
subgroup); and

(i) Any recognized built-in loss of the

P Pl loss subgroup.

(2) Example. The following example

/ \ illustrates the principle of this paragrapt
(f):

‘H O Z 0

v 4
w4
L L 1 Pre-change subgroup attributéi) P is the com-
mon parent of a consolidated group. P owns all th
stock of L, and L owns all the stock of L1. L2 is not
_21 NOL _21 NOL a member of an affiliated group, and has a net ope

ating loss arising in Year 1 that is carried over tc
l Year 2. On December 11, Year 2, L1 acquires all th

2 stock of L2, causing an ownership change of L2
L 40 % During Year 2, the P group has a consolidated ne
operating loss that is carried over to Year 3. On Nc

21 NOL ~N L 3 vember 2, Year 3, M acquires all the L stock from P

60 % M, L, L1, and L2 thereafter file consolidated returns.

All of the P group Year 2 consolidated net operating
—-21 NOL loss is apportioned under §1.1502-21(b) to L an
L2, which they carry over to the M group.
connection with the sale of the L stock to P1. L, L1group. As a result of the election, L, L1, L2, and L3 (ii)(a) L, L1, and L2 compose a loss subgrour
L2, and L3 compose a loss subgroup within thare treated as satisfying the requirement that thédecause—
meaning of paragraph (d)(1) of this section bebear the relationship described in section 1504(a)(1) (1) They were affiliated with each other in the P
cause— to each other through a loss subgroup parent immgroup (the former group);
(i) They were affiliated with each other in the Pdiately after they become members of the P1 group. (2) They bear a relationship described in sectio
group (the former group); L, L1, L2, and L3 compose a loss subgroup withid-504(a)(1) to each other through a loss subgrou
(ii) They bear a relationship described in sectiofhe meaning of paragraph (d)(1) of this section. ~ Parent (L) immediately after they became member
1504(a)(1) to each other through a loss subgroup of the L group; and
parent (L) immediately after they become members (e) Pre-change consolidated attri- (3) Atleastone of the members (here, both L an

of the P1 group; and bute—(l) Defined. A pre-change consoli- L2) carries over a net operating loss to the M grou

(iii) At least one of the members (here, each of L, . . (the current group) that is described in paragrap
L1, L2, and L3) carries over a net operating loss tgat_ed attribute of a IOSS group Is— (d)(1)(iii) of this section.
the P1 group (the current group). (i) Any loss described in paragraph (b) For this purpose, L2’s loss from Year 1 tha

Example 4.‘ Los_s subgroup—elective secti_o(b)(]_)(i) or (i) of this section (relating to was aSRLY.Ioss With respect to the P group (tr.].(.e for
B e o i defiion of loss group) that s allocal2" 92uP) = cexcrtee i paragras (1Y) o
paragraph (d)(4) of this section. The election inPl€ t0 the period ending on or before thﬁecoming a member of the P group (sec
cludes L, L1, L2, and L3 (even though L and L2change date; and §1.1502-96(a)) on December 11, Year 2. Startin
would compose a loss subgroup without regard to (i) Any recognized built-in loss of the on December 12, Year 2., the P group no longer sep
the election) because they become members of tl ss group. rately tracked owner shifts of the stpgk_ of L1 W|th
current group (the P1 group) at the same time an le The followi leil respect to the Year 1 loss. M's acquisition results il
were affiliated with each other in the P group imme- (2) Example.The following example il- an ownership change of L, and therefore the L los

diately before they became members of the Plustrates the principle of this paragraph (€}ubgroup under §1.1502-92(a)(2). See §1.1502—



for rules governing the computation of the subgroupperating losses) has a net unrealizexteases the consolidated section 382 limi
section 382 limitation. _ built-in gain are all members of the contation, the group includes, under para-
) (ii) Inthe M group, L2's Year 1 l0ss continues tog 4504 group on the day that the detegraph (g)(2)(i) of this section, all of its
e subject to a section 382 limitation resulting from .~ " . L .
the ownership change that occurred on DecembBination is made. members on the day the determination is
11, Year 2. See §1.1502-96(c). (i) Determination whether a consoli-made. Under paragraph (g)(2)(ii) of this
o _ dated group has a net unrealized built-irsection, however, for purposes of deter-
(9) Net unrealized built-in gain and |5ss. The members included in the determining whether a group has a net unreal
loss—(1) In general. The determination mination whether a consolidated group ized built-in loss described in paragraph
whether a consolidated group (or losg |oss group described in paragrapfc)(L)(ii) of this section, not all members
subgroup) has a net unrealized built-inc)(1)iii) of this section are— of the consolidated group may be in-
gain or loss under section 382(h)(3) is (A) The common parent and all othecluded. Thus, a consolidated group may
based on the aggregate amount of the segembers that have been affiliated witthave recognized built-in gains that in-
arately computed net unrealized built-ithe common parent for the 5 consecutiverease the amount of consolidated taxabl
gains or losses of each member that is ifear period ending on the day that the déncome that may be offset by its pre-
cluded in the group (or loss subgroupjermination is made: change net operating loss carryovers tha
under paragraph (g)(2) of this section, in- (B) Any other member that has a netlid not arise (and are not treated as aris
cluding items of built-in income and de-ynrealized built-in loss determined undeing) in a SRLY, and also may have recog-
duction described in section 382(h)(6)paragraph (g)(1) of this section on thaized built-in losses the absorption of
Thus, for example, amounts deferredate that the determination is made, anghich is limited. Similar results may ob-
under section 267, or under §1.1502-1fhat is neither a new loss member detain for loss subgroups under paragraph:
(other than amounts deferred with respegfcribed in §1.1502-94(a)(1)(ii) nor a(g)(2)(iii) and (iv) of this section. See
to the stock of a member (or an intercommember of a loss subgroup described i81.1502—93(c)(2) for rules prohibiting the
pany obligation) included in the group (Ofharagraph (d)(2) of this section; use of recognized built-in gains to in-
loss subgroup) under paragraph (9)(2) of (C) Any new loss member described icrease the amount of consolidated taxabl
this section) are built-in items. Theg1.1502-94(a)(1)(ii) that has a net unrealncome that can be offset by recognizec
threshold requirement under sectiofized built-in gain determined under parabuilt-in losses.
382(h)(3)(B) applies on an aggregatgraph (g)(1) of this section on the day that (3) Coordination with rule that ends
basis and not on a member-by-membehe determination is made; and separate tracking.See §1.1502-96(a) for
basis. The separately computed amount(D) The members of a loss subgrougpecial rules relating to members (or loss
of a member included in a group or losglescribed in paragraph (d)(2) of this sesubgroups) that have an ownership
subgroup does not include any unrealizegbn if the members of the subgroup haveshange within six months before, on, or
built-in gain or loss on stock (includingin the aggregate, a net unrealized built-iafter becoming a member of the group.
stock described in section 1504(a)(4) angain on the day that the determination is (4) Acquisitions of built-in gain or loss
§1.382-2T(f)(18)(ii) and (iii)) of another made. assets A member of a consolidated group
member included in the group or loss sub- (iii) Loss subgroup with net operating(or loss subgroup) may not, in determin-
group (or an intercompany obligation)oss carryovers. The members included ing its separately computed net unrealizec
However, a member of a group or losi the determination whether a loss sulbuilt-in gain or loss, include any gain or
subgroup includes in its separately comgroup described in paragraph (d)(1) oloss with respect to assets acquired with
puted amount the unrealized built-in gainhis section (relating to loss subgroupgrincipal purpose to affect the amount of
or loss on stock (but not on an intercomwith net operating loss carryovers) has s net unrealized built-in gain or loss. A
pany obligation) of another member nohet unrealized built-in gain are all memgroup (or loss subgroup) may not, in de-
included in the group or loss subgroup. Ibers of the loss subgroup on the day th&trmining its net unrealized built-in gain
a member is not included in the determithe determination is made. or loss, include any gain or loss of a mem:-
nation whether a group (or subgroup) has (iv) Determination whether subgroupber acquired with a principal purpose to
a net unrealized built-in loss under parahas a net unrealized built-in lossThe affect the amount of its net unrealized
graph (g)(2)(ii) or (iv) of this section, thatmembers included in the determinatiomuilt-in gain or loss.
member is not included in the loss grougvhether a subgroup has a net unrealized (5) Indirect ownership. A member’s
or loss subgroup. See §1.1502-94(c) (réuilt-in loss are those members describeseparately computed net unrealized built:
lating to built-in gain or loss of a new lossin paragraphs (d)(2)(i) and (ii) of thisin gain or loss is adjusted to the extent
member) and 8§1.1502-96(a) (relating tgection. necessary to prevent any duplication of
the end of separate tracking of certain (v) Separate determination of sectiorunrealized gain or loss attributable to the
losses). 382 limitation for recognized built-in member’s indirect ownership interest in
(2) Members included-(i) Consoli- losses and net operating lossds.deter- another member through a nonmember i
dated group with a net operating lossmining whether a loss group described ithe member has a 5-percent or greate
The members included in the determingparagraph (c)(1)(i) or (ii) of this sectionownership interest in the nonmember.
tion whether a consolidated group defrelating to loss groups that have net oper- (6) Common parent not common parent
scribed in paragraph (c)(1)(i) or (ii) of thisating loss carryovers) has a net unrealizédr five years. If the common parent has
section (relating to loss groups with nebuilt-in gain which, if recognized, in- become the common parent of an existing



group within the previous 5 year period irginning of the recognition period, thehas an ownership change. Solely for pul
a transaction described in 81.1502-asset is treated, with appropriate adjusposes of determining whether the los
75(d)(2)(ii) or (3), appropriate adjust-ments, as held by the member at the beubgroup parent has an ownershij
ments must be made in applying paraginning of the recognition period. change—

graph (9)(2)(ii)(A) of this section so that (i) [Reserved] (A) The losses described in §1.1502-
corporations that have not been members (j) Predecessor and successor corpd1(d) are treated as net operating loss
of the group for five years are not in—rations. A reference in this section and(or a net unrealized built-in loss) of the
cluded. In such a case, references to t1§§1.1502-92 through 1.1502-99 to a cotess subgroup parent;

common parent in paragraph (g)(2)(ii)(A)poration, member, common parent, loss (B) The day that the members of the
of this section are to the former commoRubgroup parent, or subsidiary includedpss subgroup become members of th
parent. Thus, members of the group rexs the context may require, a reference group (or a loss subgroup) is treated as
maining in existence (including the newy predecessor or successor corporation ssting date within the meaning of
common parent) that have not been affiligefined in §1.1502-1(f)(4). For example§1.382-2(a)(4); and

ated with the former common parent (othe determination whether a successor (C) The loss subgroup parent deter
that have not been members of that groughtisfies the continuous affiliation re-mines the earliest day that its testing pe
for the five consecutive year period endquirement of paragraph (d)(2)(i) orriod can begin under §1.382-2T(d)(3) by
ing on the day that the determination igg)(2)(ii) of this section is made by refer-reference to only the attributes that mak

made are not included under paragrapdnce to its predecessor. the members a loss subgroup unde
(9)(2)(ii)(A) of this section. See, how- §1.1502-91(d).

ever, §1.1502-96(a)(2) for special rule§1.1502-92 Ownership change of aloss (jii) Special rule if election regarding
relating to members (or loss subgroupgyroup or a loss subgroup. section 1504(a)(1) relationship is made

that have an ownership change within six (A) Ownership change of deemed los

months before, on, or after the time th (2) Scope:Th|§ sectlon provides rUIe?gsubgroup parent is an ownership chang
the member becomes a member of tﬂft%r determining if there is an ownersh|.p f loss subgroup.If the common parent
change for purposes of section 382 with .
group. makes an election under §1.1502-
(h) Recognized built-in gain or loss [SSPECt {0 a loss group or a loss SUbgroué)l(d)(ﬂf), each of the members in the los
(1) In general. [Reserved]. See §1.1502-94 for special rules for des'ubgroup is treated as the loss subgrot
(2) Disposition of stock or an inter- te_rmlnlng if there is an ownership Changarent for purposes of determining
company obligation of a membegain or With réspect to a new loss member anfy, o e joss subgroup has an owne
loss recognized by a member on the digit-1502-96(b) for special rules for deter_hi|o change under section 382 and th
position of stock (including stock de-MiNing if there is an ownership change 0fegulations thereunder on or after the da
scribed in section 1504(a)(4) and §1.3g22 Subsidiary. ._the members become members of th
2T(f)(18)(ii) and (iii)) of another member (P) Determination of an ownership .
is treated as a recognized gain or loss f6hange—(1) Parent change methee(i) (B) Exception.Paragraph (b)(L)(iii)(A)
purposes of section 382(h)(2) (unless did-0SS droup. A loss group has an owner- . i o ion does not apply to cause &
allowed under §1.1502-20 or otherwise)?h'p Change if the loss group’s Commor(])wnership Change of a loss Subgroup if
even though gain or loss on such stockarént has an ownership change undgf.o o 4 joss subgroup parent has an ow
was not included in the determination of ection 382 and the regulations thereurs. ., a6 upon (or after) ceasing t
net unrealized built-in gain or loss undefler. Solely for purposes of determining, "o be o the current group.
paragraph (g)(1) of this section. Gain oWhether the common parent has an own-' 5, £, amples. The following exam-
loss recognized by a member with respe€fship change— ples illustrate the principles of this para:
to an intercompany obligation is treated (A) The losses described in 81.1502¢ )\ 1.
as recognized gain or loss only to the eX@1(c) are treated as net operating lossés '
tent (if any) the transaction gives rise t40r @ net unrealized built-in loss) of the Example 1. Loss group—ownership change c
aggregate income or loss within the confommon parent; and ”ﬁn‘;og)moenmzar:tegtrfg E/,;\gvv\‘l':ss Z‘g th:rcl-eittogrih: ]
solidated group. (B) The Common_ pareqt determineés)tock. FoFr)Year 1, the L group haszconsolidated n
(3) Intercompany transactionsGain the earliest day that its testing period Cafherating loss that resulted from the operations ¢
or loss that is deferred under provisiongegin by reference to only the attributes1 and that is carried over to Year 2. The value o
such as section 267 and 81.1502—13 tbat make the group a loss group undeire L stock is $1000. The total value of the L1 stocl
treated as recognized built-in gain or l0s§1.1502-91(c). :15;%00 ?r? thi value of the Lll stock held by 5 !
only to the exltem taken imol ?CCOUHF by (ii) Loss S“bQVOUP-A |0§S subgroup 1.1562—91(ec)(1)gt:g:a?JsleS itais g:t:istlegdr(t)ouss:ﬂs ?1:
the group during the recognition periodhas an ownership change if the 10Ss SUBperating loss carryover from Year 1. On August 15
See also §1.1502-13(c)(@xample 10.  group parent has an ownership changear 2, A sells 51 percent of the L stock to C. The
(4) Exchanged basis propertylf the under section 382 and the regulation®llowing is a graphic illustration of these facts:
adjusted basis of any asset is determinettereunder. The principles of §1.1502— C(;Zm%’;dze;r?;rtigrfgg‘uI(:t)ig?é')th‘zr;Z':dZ?C;L‘;”é
directly or indirectly, in _whole or in part, 95(b) (reIatmg to ceasing to be a membeplfied o L to determine whether it (and therefore the
by reference to the adjusted basis of af a consolidated group) apply in deterr oss group) has an ownership change with respe
other asset held by the member at the betining whether the loss subgroup parenb its net operating loss carryover from Year 1 attrib



the L loss group has an ownership change undé&ss, which they carry over to the M group’s Year 2
paragraph (b)(1)(i) of this section, and, accordinglyand Year 3 consolidated return years. The M groug
51% of there is no ownership change of the L loss grougas a consolidated net operating loss arising in Yea
L stock See paragraph (c) of this section, however, for a suf-that is carried over to Year 3. On June 9, Year 3, A
plemental ownership change method that wouldells 70 percent of the M stock to C. The following
apply to cause an ownership change if the purchasissa graphic illustration of these facts:
by C and D were pursuant to a plan or arrangement (ii) Under §1.1502-91(d)(1), L and L1 compose
and certain other conditions are satisfied. a loss subgroup on May 19, Year 2, the day they be
L Example 3. Loss subgroup—ownership changeome members of the M group. Under paragrapt
of loss subgroup parent control¢) P owns all the (b)(1)(ii) of this section, section 382 and the regula-
L stock. L owns 80 percent and A owns 20 percertions thereunder are applied to L to determine
of the L1 stock. The P group has a consolidated naethether L (and therefore the L loss subgroup) has ar
operating loss arising in Year 1 that is carried over townership change with respect to the loss carryover
80% > 20% Year 2. On September 9, Year 2, P sells 51 percefiom Year 1 on May 19, Year 2, a testing date be-
of the L stock to B, and L1 is apportioned a portiorcause of B's sale of L stock to M. The sale of L
L 1 of the Year 1 consolidated net operating loss undstock to M results in only a 45 percentage point in-
§1.1502-21(b), which it carries over to its next taxerease in A's ownership of L stock. Thus, there is no
able year. L and L1 file a consolidated return foownership change of L (or the L loss subgroup) with
their first taxable year ending after the sale to Brespect to those loss carryovers under paragrap
The following is a graphic illustration of these facts:(b)(1)(ii) of this section on that day.
utable to L1 on August 15, Year 2. The sale of the L (ii) Under §1.1502-91(d)(1), L and L1 compose (iii) June 9, Year 3, is also a testing date with re-
stock to C causes an ownership change of L underloss subgroup on September 9, Year 2, the day thsgtect to the L loss subgroup because of A's sale of v
§1.382-2T and of the L loss group under paragrapihey become members of the L group. Under paratock to C. The sale results in a 56 percentage poir
(b)(1)(i) of this section. The amount of consolidategyraph (b)(1)(ii) of this section, section 382 and théncrease in C's ownership of L stock, and L has an
taxable income of the L loss group for any postregulations thereunder are applied to L to determinewnership change. Therefore, the L loss subgrouy
change taxable year that may be offset by its pravhether it (and therefore the L loss subgroup) has dras an ownership change on that day with respect t
change consolidated attributes (that is, the net opeawnership change with respect to the portion of théhe loss carryovers from Year 1.
ating loss carryover from Year 1 attributable to L1)Year 1 consolidated net operating loss that is appor- (iv) Paragraph (b)(1)(i) of this section requires
may not exceed the consolidated section 382 limitdioned to L1 on September 9, Year 2. L has an owrthat section 382 and the regulations thereunder b
tion for the L loss group for the taxable year. ership change resulting from P’s sale of 51 percemipplied to M to determine whether M (and therefore
Example 2. Loss group—owner shifts of subef the L stock to A. Therefore, the L loss subgroughe M loss group) has an ownership change with re
sidiaries disregarded(i) The facts are the same ashas an ownership change with respect to that loss. spect to the net operating loss carryover from Year Z
in Example 1except that on August 15, Year 2, A Example 4. Loss group and loss subgroup—cormn June 9, Year 3, a testing date because of As sal
sells only 49 percent of the L stock to C and, on Delemporaneous ownership change$) A owns all  of M stock to C. The sale results in a 70 percentage
cember 12, Year 3, in an unrelated transaction, Be stock of corporation M, M owns 35 percent anghoint increase in C’s ownership of M stock, and M
sells the 20 percent of the L1 stock to D. As sale dB owns 65 percent of the L stock, and L owns all théhas an ownership change. Therefore, the M los:
the L stock to C does not cause an ownership changé stock. The L group has a consolidated net opegroup has an ownership change on that day with re
of L under §1.382—2T nor of the L loss group undenting loss arising in Year 1 that is carried over tepect to that loss carryover.
paragraph (b)(1)(i) of this section. The following isYear 2. On May 19, Year 2, B sells 45 percent of the Example 5—Deemed subgroup pareift) P
a graphic illustration of these facts: L stock to M for cash. M, L, and L1 thereafter fileowns all the stock of L and L1 and 80 percent of the
(i) B’s subsequent sale of L1 stock is not takerconsolidated returns. L and L1 are each apportionesdock of T. A owns the remaining 20 percent of the
into account for purposes of determining whethea portion of the Year 1 consolidated net operatingtock of T. L1 owns all the stock of L2. P1, which
owns 60 percent of the stock of P, acquires, at the
beginning of Year 2, the T, L, and L1 stock owned
by P,and T, L, L1, and L2 become members of the

I—L—'OZO-—I

4 9 % f P1 group. The P group has a consolidated net opel
O ating loss arising in Year 1 that is carried over to

A L StOCk Year 2. L, L1, and L2 are each apportioned a por-
. tion of the Year 1 consolidated net operating loss
, under §1.1502-21(b), which they carry over to the

P1 group’s Year 2 and Year 3 consolidated return
years. P1 makes the election described in
§1.1502-91(d)(4) to treat T, L, L1 and L2 as meet-
ing the section 1504(a)(1) requirement of
L §1.1502-91(d)(1)(ii). As a result of the election, T,

L, L1 and L2 compose a loss subgroup and T, L, L1,

.—* and L2 are each treated as the loss subgroup pare
0 % f for purposes of this paragraph (b). Because of P1
2 o indirect ownership of T, L, L1, and L2 prior to P1's

acquisition of the T, L, and L1 stock, P1's acquisi-
L1 stock e . d

tion does not cause an ownership change of the los

2 0 % . subgroup.
8 0 % (ii) On February 2, Year 3, L1 sells all of the
stock of L2 to B. Although L2 is treated as a loss

| T subgroup parent, the determination whether the los

subgroup comprised of T, L, and L1 has an owner-
ship change under this paragraph (b) is made with
out regard to the sale of L2 because L2's ownershiy
change occurred upon ceasing to be a member of tt
P1 group. See §1.1502-95(b) to determine the ap

rl:"OZO-—I




(3) Special adjustments(i) Common
parent succeeded by a new common pg

P 5 1 % of ent. For purposes of determining if a los

group has an ownership change, if th

I. stock common parent of a loss group is suc
> ceeded or acquired by a new commo
parent and the loss group remains in exi

tence, the new common parent is treate

as a continuation of the former commor

parent with appropriate adjustments t

take into account shifts in ownership of

L the former common parent during the
testing period (including shifts that occur

incident to the common parent’s becom

. ing the former common parent). A new

; common parent may be a continuation ©

8 o % 2 0 % the former common parent even if, unde
§1.1502-91(g)(2)(ii), the new common

parent is not included in determining
whether the group has a net unrealize
- built-in loss.

(i) Newly created loss subgroup par-
ent. For purposes of determining if a loss
subgroup has an ownership change, if tt
member that is the loss subgroup parel
has not been the loss subgroup parent f
at least 3 years as of a testing date, appr
priate adjustments must be made to tak

into account owner shifts of members o
the loss subgroup so that the structure «
the loss subgroup does not have the effe
of avoiding an ownership change unde
section 382. (See paragraph (b)(3)(iii)
Example 3of this section.)
(i) Examples. The following exam-
4 9 % 5 1 % ples illustrate the principles of this para:
graph (b)(3):

IT‘OZO-—I

Example 1. New common parent acquires ol
common parent.(i) A, who owns all the L stock,
sells 30 percent of the L stock to B on August 26
Year 1. Lowns all the L1 stock. The L group has ¢
consolidated net operating loss arising in Year 1 th:

-2 1 NOL is carried over to Year 3. On July 16, Year 2, A anc

B transfer their L stock to a newly created holding

8 0 % ’ 2 0 % company, HC, in exchange for 70 percent and 3
4 percent, respectively, of the HC stock. HC, L, anc

L1 thereafter file consolidated returns. Under the

l principles of §1.1502— 75(d), the L loss group is

treated as remaining in existence, with HC taking

the place of L as the new common parent of the los
group. The following is a graphic illustration of

- 2 1 NOL these facts:
(i) On November 11, Year 3, A sells 25 percent

of the HC stock to B. For purposes of determining i
the L loss group has an ownership change undt

aragraph (b)(1)(i) of this section on November 11
plication of section 382 to L2 when L2 ceases to bgether with the 32 percentage point owner shift e&ear 3, HC is treated as a continuation of L unde

a member of the P1 group and the T, L, L1 and L#cted by P1's acquisition of the T stock at the beparagraph (b)(4)(i) of this section because it ac
loss subgroup. ginning of Year 2, causes an ownership change of uired L and became the common parent withou

(iif) On March 26, Year 3, A sells her 20 percentand therefore of the loss subgroup comprised of Terminating the L loss group. Accordingly, HC's
minority stock interestin Tto C . C's purchase, toi, and L1. testing period commences on January 1, Year 1, tf
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stock. The merger of L into P qualifies as a reverse
'21 NOL acquisition of the L group under §1.1502-
| 75(d)(3)(i), and the L loss group is treated as re-
- maining in existence, with P taking the place of L as
[_, 1 the new common parent of the L group. The follow-
ing is a graphic illustration of these facts:

(i) For purposes of determining if the L loss
-21 NOL| group has an ownership change on November 22
Year 3, the day of the merger, P is treated as a cor
tinuation of L so that the testing period for P begins
on January 1, Year 2, the first day of the taxable yea
first day of the taxable year of the L loss group ir  Example 2. New common parent in case in whicof the L loss group in which the consolidated net op-
which the consolidated net operating loss that is cacommon parent ceases to exi§}. A, B, and C each erating loss that is carried over to Year 3 arose. Im:
ried over to Year 3 arose (see §1.382-2T(d)(3)(i),own one-third of the L stock. L owns all the L1 mediately after the close of November 22, Year 3, D
Immediately after the close of November 11, Year Zstock. The L group has a consolidated net operatitis the only 5-percent shareholder that has increase
B’s percentage ownership interest in the commoloss arising in Year 2 that is carried over to Year his ownership interest in P during the testing period
parent of the loss group (HC) has increased by EOn November 22, Year 3, L is merged into P, a coi(from zero to 10 percentage points).
percentage points over its lowest percentage owneporation owned by D, and L1 thereafter files consol (i) The facts are the same as in paragraph (i) of
ship during the testing period (zero percent). Acidated returns with P. A, B, and C, as a result cthis Example 2except that A has held 23 1/3 shares
cordingly, HC and the L loss group have an ownerowning stock of L, own 90 percent of P’s stock afte(23 1/3 percent) of L's stock for five years, and A
ship change on that day. the merger. D owns the remaining 10 percent of PPurchased an additional 10 shares of L stock from E
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group has an ownership change on February 5, Ye
3, and on any subsequent testing date that includ
January 19, Year 2.

(4) End of separate tracking of certain
losses. If §1.1502-96(a) (relating to the
1/3 end of separate tracking of attributes) af
P plies to a loss subgroup, then, while on
’ or more members that were included i
the loss subgroup remain members of th
consolidated group, there is an ownershi
change with respect to their attributes de
scribed in §1.1502-96(a)(2) only if the
consolidated group is a loss group and hé
an ownership change under paragrap
(b)(2)(i) of this section (or such a membe
has an ownership change unde
§1.1502-96(b) (relating to ownership
changes of subsidiaries)). If, however
the loss subgroup has had an ownersh
change before 81.1502-96(a) applies, st
§1.1502-96(c) for the continuing applica:
tion of the subgroup’s section 382 limita-
tion with respect to its pre-change sub
A group attributes.

(c) Supplemental rules for determining

308 308 309 ownership change-(1) Scope. This
108 paragraph (c) contains a supplement:
P rule for determining whether there is ar
ownership change of a loss group (or los
subgroup). It applies in addition to, anc
not instead of, the rules of paragraph (k
T, 1 of this section. Thus, for example, if the
common parent of the loss group has a
ownership change under paragraph (b)
this section, the loss group has an owne

merger

I'-L"OZQ-—l

two years before the merger. Immediately after thehange for all the HC stock, and distributes the Héhlp change even if, by applymg this
close of the day of the merger (a testing date), Astock to its sole shareholder A. HC, L, and L1 therdP@ragraph (c), the common parent woul
ownership interest in P, the common parent of the &fter file consolidated returns. A portion of the Pnot have an ownership change. This par:
loss group, has increased by 6 2/3 percentage poigoup’s Year 1 consolidated net operating loss is agsraph (c) does not apply in determining
over A's Iqwest percentage ownership during thqa)ortl-oned to L and L1 under §1.1502—21(Ip) and iSn ownership change of a loss subgrou
testing period (23 1/3 percent to 30 percent). carried over to the HC group’s year ending afte{;or which an election under §1.1502—
(iv) The facts are the same as in (i) of thimm- February 5, Year 3. HC, L, and L1 compose a loss . :
ple 2 except that P has a net operating loss arising subgroup within the meaning of §1.1502-91(d) withL(d)(4) is made.
Year 1 that is carried to the first consolidated returnespect to the net operating loss carryovers from (2) Cause for applying supplemental
year ending after the day of the merger. Solely fovear 1. The following is a graphic illustration of ryle, This paragraph (c) applies to a los:
purposes of detgrmlnmg whether the L loss grouljjes"e facts: ) ) group (or loss subgroup) if—
has an ownership change under paragraph (b)(1)(i) (ii) February 5, Year 3, is a testing date for HC as§' . _ h hold f th
of this section, the testing period for P commencethe loss subgroup parent with respect to the net oper- (l) Any 5-percent shareholder o €
on January 1, Year 2. P does not determine the earditing loss carryovers of L and L1 from Year 1. Se€0mmon parent (or loss subgroup paren
est day for its testing period by reference to its ngtaragraph (b)(1)(ii)(B) of this section. For purposesncreases its percentage ownership inte
operating loss carryover from Year 1, whichof determining whether HC has an ownershipst in the stock of both—
§§.l..15.02—1(f)(3) and 1.1502-75(d)(3)(i) trgat aghange on the tgsting date, appropriate anustments (A) A Subsidiary of the loss group (or
arising in a SRLY. See §1.1502-94 to determine thmust be made with respect to the changes in the p%riss subgroup) other than by a direct o
application of section 382 with respect to P’s net opeentage ownership of the stock of HC because HC ™ =
erating loss carryover. was not the loss subgroup parent for at least 3 yedRidirect acquisition of stock of the com-
Example 3. Newly acquired loss subgroup parprior to the day on which it became a member of thenon parent (or loss subgroup parent); an
ent. () Powns all the L stock and L owns all the L1HC loss subgroup (a testing date). The appropriate (B) The common parent (or loss sub
stock. The P group has a consolidated net operatiagljustments include adjustments so that HC Su‘g'roup parent);
loss arising in Year 1 that is carried over to Year Xeeds to the owner shifts of other members of the (i) Those increases occur within a -
On January 19, Year 2, L issues a 20 percent stoédrmer group. Thus, HC succeeds to the owner shift . ; =
interest to B. On February 5, Year 3, P contributesf L that resulted from the sale of the 20 percent inyear period ending on any day of a con
its L stock to a newly formed subsidiary, HC, in ex-terest to B in determining whether the HC loss sutsolidated return year or, if shorter, the pe



riod beginning on the first day following modified by the following additional increasing their percentage ownership in-
the most recent ownership change of theiles: terests pursuant to the same plan o
loss group (or loss subgroup); and (i) Additional testing dates for thearrangement described in paragrapt
(iii) Either— common parent (or loss subgroup parent)c)(3)(i) of this section, appropriate ad-
(A) The common parent (or loss subA testing date for the common parent (ojustments must be made so that the
group parent) has actual knowledge of thiess subgroup parent) also includes— amount of stock treated as issued is no
increase in the 5-percent shareholder’s (A) Each day on which there is an intaken into account more than once.
ownership interest in the stock of the suberease in the percentage ownership of (5) Examples. The following exam-
sidiary (or has actual knowledge of thestock of a subsidiary as described in pargles illustrate the principles of this para-
plan or arrangement described in paragraph (c)(2) of this section; and graph (c):
graph (c) (3)(i) of this section) before the (B) The first day of the first consoli-
date that the group’s income tax return idated return year for which the group is g, Example 1. Stock of the common parent undet
. . pplemental rules(i) Aowns all the L stock. Lis
filed for the taxable year that includes théoss group (or the members compose @t a member of an affiliated group and has a net op
date of that increase; or loss subgroup). erating loss carryover arising in Year 1 that is carried
(B) At any time during the period de- (i) Treatment of subsidiary stock agverto Year6. On September 20, Year 6, L transfer:
scribed in paragraph (c)(2)(ii) of this secstock of the common parent (or loss suf¥! Of its assets and liabilities to a newly created sub.
. sidiary, S, in exchange for S stock. L and S there-
tion, the 5—pergent shareholder of thgroup parent). The common parent (Or ser file consolidated returns. On November 23,
common parent is also a 5-percent sharss subgroup parent) is treated as thougar 6, B contributes cash to L in exchange for a 4
holder of the subsidiary (determined withit had issued to the person acquiring (awercent ownership interest in L and contributes cast
out regard to paragraph (c)(3)(i) of thisleemed to acquire) the subsidiary stocR S for a 20 percent ownership interest in S.
section) whose percentage increase in tla® amount of its own stock (by value) that () During the 3 year period ending on Novem-
. . _— er 23, Year 6, B is a 5% shareholder of L and of S
ownership of the stock of the subsidiargquals the value of the subsidiary stozi%at increases its ownership interest in L and S dur
would be taken into account in determinrepresented by the percentage increaseiig that period. Under paragraph (c)(4)(ii) of this
ing if the subsidiary has an ownershighat person’s ownership of the subsidiaryection, the determination whether L (the common
change (determined as if the subsidiargdetermined on a separate entity basigjarent of a loss group) has an ownership change o
was a loss corporation and applying th&imilar principles apply if the increase in\°VemPer 23, Year 6 (or, subject to paragraph

L . . . . ()(4)(iv) of this section, on any testing date in the
principles of §1.382-2T(k), including thepercentage ownership interest is effectes;ing period which includes November 23, Year 6),

principles relating to duty to inquire). by a redemption or similar transaction. is made by applying paragraph (b)(1)(i) of this sec-
(3) Operating rules. Solely for pur- (iii) Different testing periods Stock tion and by treating the value of B's 20 percent own-
poses of this paragraph (c)— treated as issued under paragrapship interestin S as if it were L stock issued to B.

. e . . . ecause B is a 5% shareholder of both L and S dur
(i) A5-percent shareholder of the com{c)(4)(ii) of this section on a testing daté; the 3 year period ending on November 23, Year

mon parent (or loss subgroup parent) is not treated as so issued for purposes @fang B's increase in its percentage ownership ir
treated as increasing its ownership inteapplying the ownership change rules ofhe stock of S would be taken into account in deter-
est in the stock of a subsidiary to the exhis paragraph (c) and paragraph (b) (1) ofining if S (if it were a loss corporation) had an
tent, if any, that another person or persoribis section in a testing period that doe@¥nership change, it is not relevant whether L has
increases its percentage ownership intenot include that testing date. acgi;':;‘;g'g_dgslgzif:ﬁg‘:"gsg';g notf_spit;icck'oﬁe .
est in the stock of a subsidiary pursuant to (iv) Disaffiliation of a subsidiary.lf &  ing of subsidiary stock(i) A owns all the stock of L

a plan or arrangement under which the Beemed issuance of stock under parand L owns all the stock of L1. The L group has a
percent shareholder increases its percemraph (c)(4)(ii) of this section would notconsolidated net operating loss arising in Year 1 tha
age ownership interest in the commorgause the loss group (or loss subgroup) fgsulted from the operations of L1 and that is carriec

: to Year 2. On October 7, Year 2, Asells 49 per-
parent (or loss subgroup parent); have an ownership change before the d oﬁer o e pocioner L Year £ Asers T per

. ) : . . o % nt of the L stock to B. As part of a plan that in-
(i) The rules in section 382(1)(3) and(if any) on which the subsidiary ceases tgydes the sale of L stock, A causes a public offering
881.382-2T(h) and 1.382-4(d) (relatindbe a member of the loss group (or sulsf L1 stock on November 6, Year 2. L has actual
to constructive ownership) apply with re-group), then paragraph (c)(4) of this sedmowledge of the plan. The following is a graphic
spect to the stock of the subsidiary byion shall not apply. llustration of these facts:
treating such stock as stock of a loss cor- (v) Subsidiary stock acquired firstf (i) As sale of the L stock to B does not cause an
. 9 : y e q ©  ownership change of the L loss group on October 7
poration; and an increase of subsidiary stock describegar 2, under the rules of §1.382—2T and paragrapt
(i) In the case of a loss subgroup, an paragraph (c)(2)(i)(A) of this section(b)(1)(i) of this section.
subsidiary includes any member of theccurs before the date that the 5-percent (i) Because the issuance of L1 stock to the public
loss subgroup other than the loss sulshareholder increases its percentage owffcurs as part of the same plan as B's acquisition of |
. L . stock, and L has knowledge of the plan, paragrapt
group parent. (A Ipss subgroup parent igrship interest in the stock of the COMMOYLy 4y’ of this section applies to determine whether the
however, a subsidiary of the loss group gbarent (or loss subgroup parent), then theioss group has an ownership change on Novembe
which it is a member.) deemed issuance of stock is treated as d&-Year 2 (or, subject to paragraph (c)(4)(iv) of this
(4) Supplemental ownership changeurring on that later date, but in arfection, on any testing date for which the testing pe
. . riod includes November 6, Yeay.
rules. The determination whether theamount equal to the value of the sub-
common parent (or loss subgroup parensjdiary stock on the date it was acquired. (d) Testing period following ownership
has an ownership change is made by ap-(vi) Anti-duplication rule. If two or change under this sectiotf a loss group

plying paragraph (b)(1) of this section asnore 5-percent shareholders are treated @# a loss subgroup) has had an ownershi



statement for each loss subgroup parer

the common parent (which is treated as

48% of loss corporation) may file the single state

A L stock ment described in paragraph (e)(1) of thi

section. In addition to the information

concerning stock ownership of the com

mon parent, the single statement mu

identify each loss subgroup parent an

L state which loss subgroups, if any, hav

had ownership changes during the consc

idated return year. The loss subgroup pa

ent is, however, still required to maintain

the records necessary to determine if th

loss subgroup has an ownership chang

- This paragraph (e)(2) applies with respec

L to the attributes of a loss subgroup until

— under 81.1502-96(a), the attributes are r

longer treated as described in §1.1502

91(d) (relating to the definition of loss

subgroup). After that time, the informa-

tion statement described in paragrap

(e)(2) of this section must be filed with re-
spect to those attributes.

r"l.—'O'ZO-T

§1.1502-93 Consolidated section 382
limitation (or subgroup section 382
limitation).

(a) Determination of the consolidated
51% 49% section 382 limitation (or subgroup sec-
L tion 382 limitatior—(1) In general. Fol-
lowing an ownership change, the consoli
dated section 382 limitation (or subgrouy
section 382 limitation) for any post-
change year is an amount equal to th
value of the loss group (or loss subgroup
as defined in paragraph (b) of this sectior
L l 5 multiplied by the long-term tax-exempt
rate that applies with respect to the own
20% of ership change, and adjusted as require
L1 stock by section 382 and the regulations there
under. See, for example, section 382(b)(z
change under this section, the testing psubject to paragraph (c) of this sectionfrelating to the carryforward of unusec
riod for determining a subsequent ownerand section 382 limitation), section 382(b)-
ship change with respect to pre-change (ii) With respect to an ownership(3)(B) (relating to the section 382 limita-
consolidated attributes (or pre-changehange described in §1.1502-96(b) (relation for the post-change year that include
subgroup attributes) begins no earlier thaimg to ownership changes of subsidiariesjhe change date), section 382(h) (relatin
the first day following the loss group’s (or (2) Abbreviated statement with respecto recognized built-in gains and sectior
loss subgroup’s) most recent change daté loss subgroupsThe common parent of 338 gains), and section 382(m)(2) (relat
(e) Information statements(1) Com- a consolidated group that has a loss suliig to short taxable years). For specie
mon parent of a loss groulhe common group during a consolidated return yeatules relating to the recognized built-in
parent of a loss group must file the informust file the information statement re-gains of a loss group (or loss subgroup
mation statement required by 81.382quired by §1.382-2T(a)(2)(ii) because ofee paragraph (c)(2) of this section.
2T(a)(2)(ii) for a consolidated return yearany owner shift, equity structure shift, or (2) Coordination with apportionment
because of any owner shift, equity strucether transaction described in §1.382+ule. For special rules relating to appor-
ture shift, or other transaction describe@T(a)(2)(i) with respect to the loss subtionment of a consolidated section 38:
in §1.382-2T(a)(2)(i))— group parent and with respect to any sulhimitation (or a subgroup section 382 lim-
(i) With respect to the common parensidiary stock subject to paragraph (c) oftation) or net unrealized built-in gain
and with respect to any subsidiary stockhis section. Instead of filing a separat@hen one or more corporations cease |

rL"OZO—I




be members of a loss group (or a loss sulrake such an adjustment. In making (c) The L1 preferred stock ($30) owned by A.
group) and to aggregation of amounts sthese adjustments, the group (or loss sub-Example 2—"1'_(2retcg°wner5hL'P(')t '-kah”d L1 |

. . . compose a consolidatea group. Ls stock has a valu
apportioned, see §1.1502-95(c). group) may apply the principles of £$100. L owns 80 shares (worth $80) and corpora

(b) Value of the loss group (or loss§1.382-8 (relating to controlled groups oﬁon M owns 20 shares (worth $20) of the L1 stock.
subgroup}—(1) Stock value immediately corporations) in determining the value of aiso owns 79 percent of the stock of corporation
before ownership changeSubject to any a loss group (or loss subgroup) even ifl. The L group has an ownership change. The fol-
adjustment under paragraph (b)(2) of thithat section would not apply if separaté®Wing 'LSJ adgfaph'c '”“Str:atg’”lof t][‘es_e facts: )
section, the value of the loss group (oreturns were filed. Also, the principles of () Under paragraph (b)(1) of this section, be-

. . . . . cause of L's more than 5 percent ownership interes
loss subgroup) is the value, |mmed|ateI§1.382—5(d)(relat|ng t0 successive OWnNy, v, a nonmember, L is considered to indirectly
before the ownership change, of the stoakrship changes and absorption of a secti@wn 15.8 shares of the L1 stock held by M (79% x
of each member, other than stock that 882 limitation) may apply to adjust the20 shares). The value of the L loss group is $104.20
owned directly or indirectly by anotherconsolidated section 382 limitation (orth® 5“_’;‘h°fihe Vf’l‘('“eié’c‘;f .
member. For this purpose— subgroup section 382 limitation) of a loss (@ The Lstock ($100);and -

. L . . ~ (b) The L1 stock not owned directly or indirectly

() Ownership is determined undergroup (or loss subgroup) to avoid a duplipy | (219 x $20, or $4.20).

§1.382-2T; cation of value if there are simultaneous _ . _

(i) A member is considered to indi-(rather than successive) ownership () Recognized built-in gain of a loss
rectly own stock of another memberhanges. group or loss subgroup-(1) In general.
through a nonmember only if the member (3) Examples. The following exam- If aloss group (or loss subgroup) has a ne
has a 5-percent or greater ownership irples illustrate the principles of this paraunrealized built-in gain, any recognized
terest in the nonmember; and raph (b): built-in gain of the loss group (or loss

; grap gal _ group
(iii)y Stock includes stock described in subgroup) is taken into account under sec

section 1504(a)(4) and §1.382-2T(f). “@TPle 1 Basi casd) L L1, and L2 com- Wgon 382(h) in determining the consoli-

. pose a loss group. L has outstanding common stock, ! L
(18)(ii) and (iii). the value of which is $100. L1 has outstanding co dated section 382 limitation (or subgroup

(2) Adjustment to value-(i) In gen- mon stock and preferred stock that is described ®€Ction 382 limitation).
eral. The value of the loss group (or lossection 1504(a)(4). L owns 90 percent of the L1 (2) Adjustments.Appropriate adjust-
subgroup), as determined under pa_répmmon stock, and A owns the remaining 10 perments must be made so that any recog

. . . . ent of the L1 common stock plus all the preferred.: T : i
graph (b)(1) of this section, is a‘dJUSte@tock. The value of the L1 common stock is $4 (i,illzed built-in gain of a member that in

under any rule in section 382 or the regusmd the value of the L1 preferred stock is $30. L&T€aS€s more than one section 38:
lations thereunder requiring an adjusthas outstanding common stock, 50 percent of whidhmitation (whether consolidated, sub-
ment to such value for purposes of conis owned by L and 50 percent by L1. The L grougroup, or separate) does not effect a dupli
puting the amount of the section 382'3S ﬁ”,l‘?wner_ship C:ange- The following is gation in the amount of consolidated tax-
limitation.  See, for_ example, Sectiongra(Fi)i) I%Ingztrr?)g?gg(;;;he?t?)Ii)cff this section, the Lable income that C.an be offset by
382(e)(2) (redemptions and corporatgroup does not include the value of the stock of angre'Change net operating losses. For ex
contractions), section 382(I)(1) (certairmember that is owned directly or indirectly by an@mple, a consolidated section 382 limita-
capital contributions) and sectionother member in computing its consolidated sectiotion that is increased by recognized built-

382(1)(4) (ownership of substantial non-382 limitation. Accordingly, the value of the stockjp gains is reduced to the extent that

. .of the loss group is $134, the sum of the value of—, ;
business assets). For purposes of section group pre-change net operating losses of a los

- (a) The common stock of L ($100); . .
382(e)(2), redemptions and corporateé () The 10 percent of the L1 common stock ($4§ubgr0up absorb additional consolidatec
contractions that do not effect a transfeswned by A: and taxable income because the same recog
of value outside of the loss group (or loss
subgroup) are disregarded. For purpos:
of section 382(1)(1), capital contributions T,

between members of the loss group (¢ l——

loss subgroup)(or a contribution of stocl
to a member made solely to satisfy th
loss subgroup parent requirement of par: (-
graph (d)(1)(ii) or (2)(ii) of this section), ™~
are not taken into account. Also, the sut N Ll
stantial nonbusiness asset test of secti 0 .
382()(4) is applied on a group (or sub:
group) basis, and is not applied separate L,

0%  10% 10098 of
\ $1504 (a)(4)
stock

to its members. = I3
! 50%
(i) Anti-duplication. Appropriate ad- 508 / FMVs-
justments must be made to the extent ne - .
essary to prevent any duplication of the L 2 L common stock: $100
value of the stock of a member, evel L1l common stock: § 40
though corporations that do not file con .
solidated returns may not be required t L1 preferred stock: $ 30




(relating to the definition of loss sub-
group) and the computation of a subgrou

L section 382 limitation following such an
ownership change, see §81.1502-92 ar

1.1502-93.
®) \9% 219 (4) End of separate tracking of certain
N losses. If 81.1502-96(a) (relating to the
o M end of separate tracking of attributes) ar
plies to a new loss member, then, whil
L that member remains a member of th
808% 208 consolidated group, there is an ownershi
change with respect to its attributes de

.1 FMVSs—- scribed in §1.1502-96(a)(2) only if the

L stock: $100  ,yslidated group is a loss group and h:
M's L1l stock: $ 20  an ownership change under §1.1502
92(b)(2)(i) (or that member has an owner

nized built-in gains caused an increase i81.1502-94 Coordination with section SMP change under §1.1502-96(b) (relai
that loss subgroup’s section 382 limita382 and the regulations thereunder wheri"9 10 ownership changes of sub.
tion. In addition, recognized built-in gaina corporation becomes a member ofa  Sidiaries)). If, however, the new loss
may not increase the amount of consolieonsolidated group. member has had an ownership change b

dated taxable income that can be offset by , fore §1.1502-96(a) applies, see §1.1502
recognized built-in losses. (a) Scope—(1) In general. This sec- 96(c) for the continuing application of the

(d) Continuity of business(1) In t?on applies section 382 and _the regL_JIasection 382 limitation with respect to the
general. A loss group (or a loss subp-tions thereunder to a corporapon that is member’s pre-change losses. -
group) is treated as a single entity for puf?@W l0ss member of a consolidated group. (5) Cross-reference.See section
poses of determining whether it satisfie corporation is a new loss member i$82(a) and §1.1502-96(c) for the continu
the continuity of business enterprise rell— ing effect of an ownership change after
quirement of section 382(c)(1). (i) Carries over a net operating lossorporation becomes or ceases to be

(2) Example. The following example that arose (or is treated under §1.1502member.
illustrates the principle of this paragrapt?1(c) as arising) in a SRLY with respect (b) Application of section 382 to a new
(d): to the current group, and that is not ddoss member(1) In general.Section

scribed in §1.1502-91(d)(1); or 382 and the regulations thereunder app!

Example.  Continuity of business enterprise. (jjy Has a net unrealized built-in lossto a new loss member to determine, on
owns all the stock of two subsidiaries, L1 and L2 . . . .

The L group has an ownership change. It has prgdet_erml_ned ur_lder paragraph (c) of thiseparate enn;y basis, \_/vh_ether and tp wh
change consolidated attributes attributable to LZS€Ction immediately before it becomes axtent a section 382 limitation applies tc
Each of the members has historically conducted nember of the current group by treatindimit the amount of consolidated taxable
separate line of business. Each line of businessflRat day as a change date) that is not tak@rcome that may be offset by the new los
approximately equal in value. One year after thgyy account under §1.1502-91(d)(2) inmember’s pre-change separate attribute
ownership change, L discontinues its separate busi- . . . .
ness and the business of L2, The separate busingsgermlnmg whether two or more corpofor example, if an ownership change witt
of L1 is continued for the remainder of the 2 yeaFations compose a loss subgroup. respect to the new loss member occul
period following the ownership change. The conti- (2) Successor corporation as new lossinder section 382 and the regulation
nuity of business enterprise requirement of sectiomember. A new loss member also in-thereunder, the amount of consolidate
g? i(g(dl )les gstdﬁlfgni?fffg the separate businessgy, jes any successor to a corporation thetxable income for any post-change yes

' has a net operating loss carryover arisintpat may be offset by the new loss mem

(e) Limitations of losses under otherin a SRLY and that is treated as remaininger’s pre-change separate attributes sh:
rules. If a section 382 limitation for a in existence under §1.382-2(a)(1)(ii) folnot exceed the section 382 limitation a
post-change year exceeds the consolwing a transaction described in sectiodetermined separately under sectio
dated taxable income that may be offs&i81(a). 382(b) with respect to that member fol
by pre-change attributes for any reason, (3) Coordination in the case of a losssuch year. If the post-change year in
including the application of the limitation subgroup. For rules regarding the deter<ludes the change date, section 382(b
of 81.1502-21(c), the amount of the exmination of whether there is an ownershi3)(A) is applied so that the section 382
cess is carried forward under sectiochange of a loss subgroup with respect tomitation of the new loss member does
382(b)(2) (relating to the carryforward ofa net operating loss or a net unrealizedot apply to the portion of the taxable in-
unused section 382 limitation). built-in loss described in §1.1502-91(drome for such year that is allocable to th




period in such year on or before the
change date. See generally §1.382-6 (r
lating to the allocation of income and
loss).

(2) Adjustment to value Appropriate
adjustments must be made to the exte
necessary to prevent any duplication of th
value of the stock of a member, eve! ‘ 50%
though corporations that do not file con
solidated returns may not be required t
make such an adjustment. For exampl
the principles of §1.1502-93(b)(2)(ii) (re-
lating to adjustments to value) apply in de
termining the value of a new loss membe

(3) Pre-change separate attribute de-
fined. A pre-change separate attribute of .
new loss member is—

(i) Any net operating loss carryover of
the new loss member described in par:
graph (a)(1) of this section; and P

(i) Any recognized built-in loss of the
new loss member.

(4) Examples. The following exam-
ples illustrate the principles of this para

graph (b): 20% 80%

Example 1. Basic caséi) Aand P each own 50

percent of the L stock. On December 19, Year 6, L
purchases 30 percent of the L stock from A for cast
L has net operating losses arising in Year 1 and Ye
2 that it carries over to Year 6 and Year 7. The fol SRLY NOL
lowing is a graphic illustration of these facts:

(ii) Lis a new loss member because it has net o}
erating loss carryovers that arose in a SRLY with re- (iv) L1’s ownership change upon becoming achange on December 31, Year 6. See §§1.1502

spect to the P group and L is not a member of a lo§8ember of the P group is an ownership change désé(a) and 1.1502-91(c)(2). C'’s purchase of all the F
subgroup under §1.1502-91(d). Under section 3gacribed in §1.1502-96(a). Thus, starting on Januastock causes an ownership change of P, and there
and the regulations thereunder, L is a loss corpord. Year 7, the P group no longer separately tracksre the P loss group, on July 30, Year 7, with re-
tion on December 19, Year 6, that day is a testingwner shifts of the stock of L1 with respect to L1'sspect to L1's Year 3 loss. Accordingly, a consoli-
date for L, and the testing period for L commencel9ss from Year 3, and the P group is a loss group bdated section 382 limitation based on the value of
on December 20, Year 3. cause L1's Year 3 loss is treated as a loss describéfte P stock immediately before the ownership
(i) P’s purchase of L stock does not cause aff! §1.1502-91(c). change limits the amount of consolidated taxable in-
ownership change of L on December 19, Year 6, Example 3. Ownership changes of new lossome of the P group for any post-change year tha
with respect to the net operating loss carryovergiembers.(i) The facts are the same asHrample may be offset by L1's Year 3 loss.
from Year 1 and Year 2 under section 382 and. and, on July 30, Year 7, C purchases all the stock o .
§1.382-2T. The use of the loss carryovers, howevedf P for cash. (c) Built-in gains and lossesAs the
is subject to limitation under §1.1502-21(c). (i) Lis a new loss member on July 30, Year 7context may require, the principles of
Example 2. Multiple new loss membe. The because its Year 1 and Year 2 losses arose in SRL§§1_1502_91(9) and (h) and 1.1502-93(c;
facts are the same as in Example 1, and, on DeceMiith respect to the P group and it is not a member ?tfrelating to built-in gains and losses)
ber 31, Year 6, L purchases all the stock of L1 frond loss subgroup under §1.1502-91(d)(1). The test-
B for cash. L1 has a net operating loss of $40 ari#ag period for L commences on August 1, Year 4?‘F’P|y to a_neW loss member on a separat
ing in Year 3 that it carries over to Year 7. The folC's purchase of all the P stock causes an ownersHiltity basis. See §1.1502-91(g)(4). Se
lowing is a graphic illustration of these facts: change of L on July 30, Year 7, under section 3881.1502—13 (including Example 10 of
(i) L1is anew loss member because it has a nend §1.382-2T with respect to its Year 1 and Year 81.1502-13(c)(7)) for rules relating to the
operating loss carryover from Year 3 that arose in lasses. Accordingly, a section 382' limitation base eatment of intercompany transactions.
SRLY with respect to the P group and L1 is not @n the value of the L stock immediately before the .
member of a loss subgroup under §1.1502-91(d)(19wnership change limits the amount of consolidated (d) Information StatementSThe com-
(iii) Us purchase of all the stock of L1 causes artaxable income of the P group for any post-chang@10n parent of a consolidated group that
ownership change of L1 on December 31, Year &ear that may be offset by L's Year 1 and Year has a new loss member subject to para
under section 382 and §1.382-2T. Accordingly, dosses. See §1.1502-21(c) for rules relating to agraph (b)(1) of this section during a con-
secthn 382 !lmltatlon based on the v.alue of the'L}idd.l.t.lonaI I|m|tat|on.. solidated return year must file the in-
stock immediately before the ownership change lim- (iii) The P group is a loss group on July 30, Yea;ormation statement required by
its the amount of consolidated taxable income of thé, because it is entitled to use L1’s loss from Year »
P group for any post-change year that may be offsand such loss is no longer treated as a loss of a n&d-382-2T(a)(2)(ii) because of any owner
by L1’s loss from Year 3. loss member starting the day after L1’s ownershighift, equity structure shift, or other trans-

30% of
L1 stock




solidated group (or loss subgroup). Th
rules concern how to determine whethe
P an ownership change occurs with respe
to losses of the member, and how a cor
solidated section 382 limitation (or sub-
group section 382 limitation) and a loss
group’s (or loss subgroup’s) net unreal
20% 80% ized built-in gain or loss is apportioned tc
100% of the member. As the context requires,

1 stock B reference in this section to a loss group,

member, or a corporation also includes
reference to a loss subgroup, and a refe
SRLY NOL ence to a consolidated section 382 limita
tion also includes a reference to a suk
- group section 382 limitation.
L (2) Election by common paren@nly
- the common parent (not the loss subgrou
NOL parent) may make the election under par:
graph (c) of this section to apportion &
consolidated section 382 limitation (or
subgroup section 382 limitation) or a los:
group’s (or loss subgroup’s) net unreal
ized built-in gain.
P (3) Coordination with §81.1502-91
through 1.1502-93.For rules regarding
the determination of whether there is al
ownership change of a loss subgroup ar
the computation of a subgroup sectiol
20% 80% 382 limitation following such an owner-
ship change, see §81.1502-91 throug

L 1.1502-93,

(b) Separate application of section 382

prd

/

when a member leaves a consolidate

SRLY NOL group—(1) In general. Except as pro-
vided in §81.1502-91 through 1.1502-9:
(relating to rules applicable to loss group

L l and loss subgroups), section 382 and tt

regulations thereunder apply to a corpore
tion on a separate entity basis after |
SRLY NOL ceases to be a member of a consolidat:
group (or loss subgroup). Solely for pur-
action described in §1.382-2T(a)(2)(i)change. This paragraph (d) applies witposes of determining whether a corpore
Instead of filing a separate statement fafespect to the attributes of a new los#on has an ownership change—
each new loss member, the common pafmember until an event occurs which ends (i) Any portion of a consolidated net
ent may file a single statement describegeparate tracking under §1.1502—96(aPerating loss that is apportioned to thi
in §1.382-2T(a)(2)(ii) with respect to theafter that time, the information statemenfOrporation under 8§1.1502-21(b) is
stock ownership of the common parengescribed in §1.1502-92(e)(1) must bgeatgd as a_neF operating !oss of the co
(which is treated as a loss corporationkaq with respect to these attributes. poration beginning on the first day of the
In addition to the information concerning taxable year in which the loss arose;
stock ownership of the common parent§1.1502-95 Rules on ceasing to be a (i) The testing period may include the
the single statement must identify eacmember of a consolidated group (or loss period during which (or before which) the
new loss member and state which newubgroup). corporation was a member of the grouj
loss members, if any, have had ownership (or loss subgroup); and
changes during the consolidated return (&) In generai—(1) Consolidated  (iii) Except to the extent provided in
year. The new loss member is, howevegroup. This section provides rules for ap-§1.1502-96(d) (relating to reattributed
required to maintain the records necessaplying section 382 on or after the day thabsses), the day it ceases to be a memk
to determine if it has an ownershipa member ceases to be a member of a caf-a consolidated group is treated as




testing date of the corporation within thebers. If the common parent of the consol- (4) Examples. The following exam-
meaning of 81.382-2(a)(4). idated group apportions all or part of gles illustrate the principles of this para-
(2) Effect of a prior ownership changelimitation (or net unrealized built-in gain) graph (b):

of the grpup. If a loss group has had anseparately to one or more former mem- Example 1. Treatment of departing member as &
ownership Change under §1.1502-92 bgers that are included in a loss Subgml@%parate corporation throughout the testing period.
fore a corporation ceases to be a membgécause the common parent of the acquify A owns all the L stock. L owns all the stock of
of a consolidated group (the former MeMmg group makes an election undeklandL2. The Lgroup has a consolidated net oper
ber)— §1.1502-91(d)(4) with respect to thos@ting loss arising in Year 1 that is carried over to

(i) Any pre-change consolidated atynempers, the aggregate of those separ%f@rg" On January 12, vear 2, A sells 30 percent o

i i i i . € L stock to B. On February 7, Year 3, L sells 40
tribute that is SUb]eCt toa ConSO“date%mountS is treated as the amount appq{ércent of the L2 stock to C, and L2 ceases to be .

section 382 limitation continues to b&jpneq to the loss subgroup. Such sepaember of the group. A portion of the Year 1 con-
treated as a pre-change loss with respeglie apportionment may occur, for examsolidated net operating loss is apportioned to L2
to the former member after it is appor-ple because the election undeynder§1.1502-21(b)and is carried to L2's first sep-
tioned to the former member and, if any, i502—91(d)(4) has not been filed at th%rhate return year, which ends December 31, Year 2

net unrealized built-in loss is allocated to. . . . The following is a graphic illustration of these facts:
the former member under paragraph (e) 0|]me that the election of apportionment is (i under paragraph (b)(1) of this section, L2 is

: : . S made under paragraph (f) of this section. i .
this section, any recognized built-in loss paragraph (f) a loss corporation on February 7, Year 3. Under

of the former member is a pre-change los
of the member;

(i) The section 382 limitation with re- 30% of
spect to such pre-change attribute is ze __L_i.tfi};
unless the common parent, under par:
graph (c) of this section, apportions to th
former member all or part of the consoli- L
dated section 382 limitation applicable tc —
such attribute. The limitation applicable
to a pre-change attribute other than a re
ognized built-in loss may be increased t
the extent that the common parent has a
portioned all or part of the loss group’s
net unrealized built-in gain to the formel
member, and the former member recoc
nizes built-in gain during the recognition

[—L"OZO
N
/

period;
(iii) The testing period for determining
a subsequent ownership che_mge with re 708 30%
spect to such pre-change attribute (or suc
net unrealized built-in loss, if any) begins — L - >
no earlier than the first day following the C 40% of
loss group’s most recent change date; ar N L2 stock
(iv) As generally provided under sec- 0 \
tion 382, an ownership change of the for
mer member that occurs on or after th I‘"_ L l L2
day it ceases to be a member of a los

group may result in an additional, lesse
limitation amount with respect to such
losses. B
(3) Application in the case of a loss
subgroup. If two or more former mem-
bers are included in the same loss sul 70% 30%
group immediately after they cease to b L
members of a consolidated group, th
principles of paragraphs (b), (c) and (e) c
this section apply to the loss subgroug
Therefore, for example, an apportionmer
by the common parent under paragrap
(c) of this section is made to the loss sut
group rather than separately to its men

Ll L2
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paragraph (b)(1)(iii) of this section, February 7, Year (A) The value element, which is the el-able year ending in the recognition periot
3, Is a testing date. Under paragraph (b)(1)(i) obment of the limitation determined undefor purposes of applying the limitation of
e fgg;'gg'égfetijm period for j;nwug?yr‘*lfpj;;:%gction 382(b)(1) (relating to value multi-section 382(h)(1)(A)(ii) to the loss
the first day of the taxable year in which the Ioortio,!plled by the long-term tax-exempt ratelgroup’s recognition period taxable year:
of the consolidated net operating loss apportioned Without regard to such adjustments abeginning after the consolidated returr
L2 arose. Therefore, in determining whether L2 hathose described in section 382(b)(2) (reyear in which the former member (or los:
an ownership change on February 7, Year 3, Bs PUfating to the carryforward of unused secsubgroup) ceases to be a member.

chase of 30 percent of the L stock and C’s purcha: T - ) . .
of 40 percent of the L2 stock are each owner shh‘tﬂeOn 382 limitation), section 382(b)(3) (4) Effect on corporations to which an

L2 has an ownership change under section 382(ZF)(relating to the section 382 limitationapportionment is made(i) Consolidated
and §1.382-2T because B and C have increasé@r the post-change year that includes theection 382 limitation.The amount of the
their ownership interests in L2 by 18 and 40 percenghange date), section 382(h)(relating tQalue element that is apportioned to a for

ageEpOimsl' rSSpiftivf'y}d”.””g the te‘;t.i”g Ee”(’d' EU“t-in gains and section 338 gains), angher member (or loss subgroup) is treate
Xample 2. €ecCt of prior ownersnip change o . H . .
loss group.() Lowns all the L1 stock and L1 owns >CCtION 382(m)(2)(relating to short taxas the amount determined under sectic

all the L2 stock. The L loss group had an ownershigPl€ years); arjd ~382(b)(1) for purposes of determining the
change under §1.1502-92 in Year 2 with respect to a (B) The adjustment element, which issmount of that corporation’s (or loss sub
consolidated net operating loss arising in Year 1 angio much (if any) of the limitation for the group’s) section 382 limitation for any

carried over to Year 2 and Year 3. The consolidatethxable vear during which the former .
section 382 limitation computed solely on the basi?h y g taxable year endlng after the former mem

of the value of the stock of L is $100. On December embgr ceases to be a me_mber of thiyr (or loss subgroup) ceases to be a me
31, Year 2, L1 sells 25 percent of the stock of L2 t&ONSolidated group that is attributable t0 Bey(s). Appropriate adjustments must b
B. L2 is apportioned a portion of the Year 1 consolicarryover of unused limitation under secpade to the limitation based on the valu
dated net operating loss which it carries over to ition 382(b)(2) or to recognized built-in glement so apportioned for a short taxab
first separate return year ending after December 344i T

P y 9 gains under 382(h). year, carryforward of unused limitation, or

Year 2. L2's separate section 382 limitation with re-~ /:: . Py . _ :
spect to this loss is zero unless L elects to apportion (i) Net unrealized built-in gain.The any other adjustment required under se«

all or a part of the consolidated section 382 Iimita-aggregate am_ou_nt of _the loss group’s N&bn 382. The adjustment element appol
tion to L2. (See paragraph (c) of this section forinrealized built-in gain that may be APtioned to a former member (or loss sub

rules regarding the apportionment of a consolidategdortioned to one or more former member
section 382 limitation.) L apportions $50 of the conthat cease to be members during the sa
solidated section 382 limitation to L2, and the re-

- . ‘ ~ ~consolidated return year cannot excee
maining $50 of the consolidated section 382 limita- y

tion stays with the loss group composed of L and th.he loss group’s excess, immediately f'ift
(i) On December 31, Year 3, L1 sells ts remain{h€ close of that year, of net unrealized, - members)
ing 75 percent stock interest in L2 to C, resulting ibuilt-in gain over recognized built-in .. N lized b i inF
an ownership change of L2. L2's section 382 limitagain, determined under section 382(h)(1)_u(r”)OSe(satoL;n(;i?elfr?ﬂninm tg;]ne gaar::](-)u(:]rt .
tion computed on _the change dat_e with re’spect tp tl"(%)(ii) (relating to a limitation on recog- p _|O g ’ .
value of its stock is $30. Accordingly, L2’s section’ . d built-i . E hi hich the former member’s (OI’ loss sub
382 limitation for post-change years ending afte'12€ _UI t-in gam) O_rt IS purpose’ negroup’s) section 382 limitation for any
December 31, Year 3, with respect to its pre-chandénrealized built-in gain apportioned totaxable ear beginnina after the forme
losses, including the consolidated net operatinformer members in prior consolidated re- b y | 9 b 9 b
losses apportioned to it from the L group, is $30, adyrn years is treated as recognized built-ifemoer (OI’. 0ss su group) ceases tO. €
justed for a short taxable year, carryforward of ung 2. in those years member(s) is increased by its recognize
used limitation, or any other adjustment requireg ) built-in gain_

under section 382. (3) Effect of apportionment on the con )
solidated group—(i) Consolidated sec- (A) The amount of net unrealized

(c) Apportionment of a consolidatedtion 382 limitation. The value element of PUilt-in gain apportioned to a former
section 382 limitation-(1) In general. the consolidated section 382 limitation fofeMber (or loss subgroup) is treated as
The common parent may elect to appormny post-change year ending after the ddywere an amount of net unrealized built
tion all or any part of a consolidated secthat a former member (or loss subgroug 9ain determined under section 382(h)
tion 382 limitation to a former memberceases to be a member(s) is reduced to tHe(A)()(without regard to the threshold
(or loss subgroup). The common parergxtent that it is apportioned under thi®f section 382(h)(3)(B)) with respect to
also may elect to apportion all or any papparagraph (c). The consolidated sectioptCh member or loss subgroup, and th;
of the loss group’s net unrealized built-irB82 limitation for the post-change year ikmount is not reduced under sectio
gain to a former member (or loss subwhich the former member (or loss sub382(h)(1)(A)(ii) by the loss group’s rec-
group). group) ceases to be a member(s) is alégnized built-in gain;

(2) Amount which may be ap-reduced to the extent that the adjustment (B) The former member’s (or loss sub-
portioned—(i) Consolidated section 382 element for that year is apportioned undegroup’s) 5 year recognition period begin:
limitation. The common parent may ap-this paragraph (c). on the loss group’s change date;
portion all or part of each element of the (ii) Net unrealized built-in gain.The (C) In applying section 382(h)(1)-
consolidated section 382 limitation deteramount of the loss group’s net unrealize()(ii), the former member (or loss sub-
mined under §1.1502-93. For this purbuilt-in gain that is apportioned to the for-group) takes into account only its prior
pose, the consolidated section 382 limitaner member (or loss subgroup) is treate@xable years that begin after it ceases
tion consists of two elements— as recognized built-in gain for a prior taxbe a member of the loss group; and

roup) is treated as an adjustment undk
ction 382(b)(2) or section 382(h), as af
opriate, for the first taxable year aftel
cf1e member (or members) ceases to be



(D) The former member’s (or loss sub-<lects to apportion $6 of the consolidated sectiogral. A corporation ceases to be a mem-
group’s) recognized built-in gain on the382 limitation to L2. The following is a graphic il- her of a loss subgroup on the earlier of—
disposition of an asset is determineH‘ng)‘t'ggrﬂisthseessa';gfés;etum years ending after De. () The first day of the first taxable year
under section 382(h)(2)(A), treating referqemper 31, vear 2, L2's section 382 limitation withfOr Which it files a separate return; or
ences to the change date in that section @spect to the $90 of the group’s net operating loss (i) The first day that it ceases to bear a
references to the loss group’s change datpportioned to it is $6, adjusted, as appropriate, feelationship described in section 1504(a)-

(5) Deemed apportionment when losgny short taxable year, unused section 382 limita) 15 the |oss subgroup parent (treating
group terminates.If a loss group termi- 32; Zrngfzsr;géﬁng:gl':%:f ) ?Q:T'gfgig,;eéz};r this purpose the loss subgroup paren
nates, to the extent the consolidated S€gsjigated section 382 limitation with respect to théS the common parent described in sec
tion 382 limitation or net unrealized built-remaining $110 of pre-change consolidated attribution 1504(a)(1)(A)).
in gain is not apportioned underis $4 ($10 minus the $6 value element apportioned (2) ExceptionsParagraph (d)(1)(ii) of
paragraph (c)(1) of this section, the con© L2), adjusted, as appropriate, for any short taxabﬁ,]is section does not apply to a member o

. . N ear, unused tion 382 limitation, or other adjust- .
solidated section 382 limitation or net un%’n ar: unsed secion mitation, or oTer 89153 loss subgroup while that member re-

realized built-in gain is deemed to be ap- iy For the L group’s consolidated return yearmains a member of the current group—

portioned to the loss subgroup thaénding December 31, Year 2, the value element ofits (i) If an election under §1.1502—
includes the common parent, or, if there isonsolidated section 382 limitation is increased b@l(d)(4)(relating to treating the subgroup
no loss subgroup that includes the comp4 (rounded to the nearest dollar), to account for t[ﬁarent requirement as satisfied) applies t

. . eriod during which L2 was a member of the
mon parent Immedlately after the IOsgroup ($6, the consolidated section 382 Iimitatior{he members of the loss SUbgrOUp’

group terminates, to the common parengpportioned to L2, times 241/365, the ratio of the (ii) Starting on the day after the change
Aloss group terminates on the first day ofiumber of days during Year 2 that L2 is a member aate (but not earlier than the date the los
the first taxable year that is a separate réhe group to the number of days in the group's cons hgroup becomes a member of the

turn vear with respect to each member éplidated return year). See paragraph (c)(6) of thi . . .
y P section. Therefore, the value element of the consoléroum’ if there is an ownership change of

the former IOS§ group. dated section 382 limitation for Year 2 of the Lth€ 0SS subgroup Within_ six months be-
(6) Appropriate adjustments when for-group is $8 (rounded to the nearest dollar). fore, on, or after becoming members of
mer member leaves during the yeap- (iv) The section 382 limitation for L2's short tax- the group; or

propriate adjustments are made to th&ble year ending December 31, Year 2, is $2 jjj) Starting the day after the period of

consolidated section 382 limitation for thérounded to the nearest dollar), which is the amou% . .
that bears the same relationship to $6, the value e _consecutive years foIIowmg the day that

consolidated return year during which th(:r‘nent of the consolidated section 382 limitation apth€ 10SS subgroup become members of th
former member (or loss subgroup) ceasgtioned to L2, as the number of days during thagroup during which the loss subgroup has
to be a member(s) to reflect the inclusiohort taxable year, 124 days, bears to 365. Seft had an ownership change.

of the former member in the loss grouf§1.382-5(c). (3) Examples. The principles of this

for a portion of that vear. Example 2. Consequence of no apportionment. . )
(7)pExampIes Tf)l/e foIIowing exam- The facts are the same asBrample 1except that paragraph (d) are illustrated by the fol

) = i L does not elect to apportion any portion of the conlOWiNg examples:
ples illustrate the principles of this paraygjigated section 382 limitation to L2. For its sepa- ) )
graph (c): rate return years ending after August 29, Year 2, Example 1. Basic caseli) P owns all the L

_ L2’ section 382 limitation with respect to the $90510¢k, L owns all the L1 stock and L1 owns all the
Example 1. Consequence of apportionméi)t.  of the group’s pre-change consolidated attribute af= Stock. The P group has a consolidated net opera

L owns all the L1 stock and L1 owns all the szortioned to L2 is zero under paragraph (b)(2)(ii) ofng loss arising in Year 1 that is carried over to Year
stock. The L group has a $200 consolidated net ogsjs section. Thus, the $90 consolidated net opera: On December 11, Year 2, P sells all the stock of L
erating loss arising in Year 1 that is carried over tthg loss apportioned to L2 cannot offset L2’s taxabl&® corporation M. Each of L, L1, and L2 is appor-
Year 2. At the close of December 31, Year 1, thgycome in any of its separate return years endingPned @ portion of the Year 1 consolidated net oper
group has an ownership change under §1.1502-92xer August 29, Year 2. For its consolidated returAting 10ss, and thereafter each joins with M in filing
The ownership change results in a consolidated S8fears ending after August 29, Year 2, the L group'gonsolidated returns. Under §1.1502-92, the L loss
tion 382 limitation of $10 based on the value of thegnsolidated section 382 limitation with respect tgubgroup has an ownership change on December 1
stock of the group. On August 29, Year 2, L1 sellghe remaining $110 of pre-change consolidated at’e@r 2. The L loss subgroup has a subgroup sectio
30 percent of the stock of L2 to A. L2 is apportionedripyte is $10, adjusted, as appropriate, for any sho82 limitation of $100. The following is a graphic
$90 of the group’s $200 consolidated net operatingyxaple year, unused section 382 limitation, or othdlustration of these facts:

loss under §1.1502-21(b). L, the common parenggjustment. (i) On May 22, Year 3, L1 sells 40 percent of the

Example 3. Apportionment of adjustment eleL2 stock to A. L2 carries over a portion of the P
ment. The facts are the same asHrample 1ex- group’s net operating loss from Year 1 to its separate

L cept that L2 ceases to be a member of the L group 6@turn year ending December 31, Year 3. Undet
August 29, Year 3, and the L group has a $4 carryraragraph (d)(1) of this section, L2 ceases to be
r forward of an unused consolidated section 382 limimember of the L loss subgroup on May 22, Year 3,
. i tation (under section 382(b)(2)) to the Year 3 consohich is both (1) the first day of the first taxable
C . idated return year. The carryover of unusedear for which it files a separate return and (2) the
N Ll , limitation increases the consolidated section 38day it ceases to bear a relationship described in se:
o 30% of limitation for the Year 3 consolidated return yeation 1504(a)(1) to the loss subgroup parent, L. The
1.2 stock from $10 to $14. L may elect to apportion all or anyet operating loss of L2 that is carried over from the
L J portion of the $10 value element and all or any porP group is treated as a pre-change loss of L2 for it
L LZ tion of the $4 adjustment element to L2. separate return years ending after May 22, Year 3
. Under paragraphs (a)(2) and (b)(2) of this section,

(d) Rules pertaining to ceasing to be ane separate section 382 limitation with respect to
member of a loss subgrouf{1l) In gen- this loss is zero unless M elects to apportion all or z
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part of the subgroup section 382 limitation of the L
loss subgroup to L2.

Example 2. Formation of a new loss subgroup
The facts are the same asbrample 1except that
A purchases 40 percent of the L1 stock from L rathe
than purchasing L2 stock from L1. L1 and L2 file a
consolidated return for their first taxable year endin
after May 22, Year 3, and each of L1 and L2 carrie
over a part of the net operating loss of the P grou
that arose in Year 1. Under paragraph (d)(1) of thi
section, L1 and L2 cease to be members of the L lo:
subgroup on May 22, Year 3. The net operatin
losses carried over from the P group are treated
pre-change subgroup attributes of the loss subgrot
composed of L1 and L2. The subgroup section 38
limitation with respect to those losses is zero unles
M elects to apportion all or part of the subgroup sec
tion 382 limitation of the L loss subgroup to the L1
loss subgroup. The following is a graphic illustra-
tion of these facts:

Example 3. Ownership change upon becomin
members of the grougi) A owns all the stock of P,
and P owns all the stock of L1 and L2. The P grou
has a consolidated net operating loss arising in Ye:
1 that is carried over to Year 3 and Year 4. Corpore
tion M acquires all the stock of P on November 11
Year 3, and P, L1, and L2 thereafter file consolidate
returns with M. M’s acquisition results in an owner-
ship change of the P loss subgroup unde
§1.1502-92(b)(1)(ii).

(i) P distributes the L2 stock to M on October 7,
Year 4, and L2 ceases to bear the relationship d
scribed in section 1504(a)(1) to P, the P loss sul
group parent. However, under

paragraph (d)(2) of this section, L2 does no
cease to be a member of the P loss subgroup becal
the P loss subgroup had an ownership change up
becoming members of the M group and L2 remain
in the M group.

Example 4. Ceasing to bear a section 1504 (a)(1
to the loss subgroup parenti) A owns all the stock
of P, and P owns all the stock of L1 and L2. The |
group has a consolidated net operating loss arisir
in Year 1 that is carried over to Year 7. At the close
of Year 2, X acquires all of the stock of P, causing a
ownership change of the loss subgroup composed
P, L1 and L2 under §1.1502-92(b)(1)(ii). In Year 4,
M, which is owned by the same person that owns X
acquires all of the stock of P, and the M acquisitiot
does not cause a second ownership change of the
loss subgroup.

(ii) P distributes the L2 stock to M on February 3,
Year 6 (less than 5 years after the P loss subgrol
became members of the M group) and L2 ceases
bear the relationship described in section 1504(a)(:
to P, the loss subgroup parent. Thus, the section 3:
limitation from the Year 2 ownership change that ap
plies with respect to the pre-change attributes attrit
utable to L2 is zero except to the extent M elects t
apportion all or part of the P loss subgroup sectio
382 limitation to L2.

Example 5. Relationship through a successol
The facts are the same asBrample 3except that
M'’s acquisition of the P stock does not result in ar
ownership change of the P loss subgroup, and, i
stead of P’s distributing the stock of L2, L2 merge:
into L1 on October 7, Year 4. L1 (as successor to L
in the merger within the meaning of §1.1502-
1(f)(4)) continues to bear a relationship described i



built-in loss), is greater than zero. (The
amount of such excess is referred to as th
P M remaining NUBIL balance.) In applying
section 382(h)(1)(B)(ii) for this purpose,
net unrealized built-in loss allocated to
departing members in prior consolidated
- ‘l return years is treated as recognized built
L W in loss in those years.
L1 stock (2) Amount of allocatior-(i) In gen-
eral. The amount of net unrealized built-
- in loss allocated to a departing member is
Ll equal to the remaining NUBIL balance,
multiplied by a fraction. The numerator of

-21 NOL

-21 NOL the fraction is the amount of the built-in
I loss, taken into account on the change dat

L2 under §1.1502-91(g), in the assets held b
the departing member immediately after

-21 NOL the member ceases to be a member of th

loss group (or loss subgroup). The denom
inator of the fraction is the sum of the nu-
merator, plus the amount of the built-in
loss, taken into account under §1.1502-
91(g) on the change date, in the assets he
P M by the loss group (or loss subgroup) im-
mediately after the close of the taxable
year in which the departing member
l ceases to be a member. (Fluctuations i

T value of the assets between the chang
’ date and the date that the member ceas
-21 XNOL to be a member of the group (or loss sub
508 TS —4 108 group), or the close of the taxable year in

< which the member ceases to be a membe

Ll of the loss group, are disregarded.) Be:
cause the amount of built-in loss on the

-21 NOL change date with respect to a departing
' member’s assets is taken into accoun
LZ (rather than that member’s separately
computed net unrealized built-in loss on
-21 NOL the change date), a departing member ca
be apportioned all or part of the loss
group’s net unrealized built-in loss, even if

_ the departing member had a separatel
section 1504(a)(1) to P, the loss subgroup paremgroup’s (or loss subgroup’s) net Umea'computed net unrealized built-in gain on

Thus, L2 does not cease to be a member of the P Iq%d built-in loss if a member ceases to .
subgroup as a result of the merger. bghe change date. Amounts taken into ac

Example 6. Reattribution of net operating los& member_Of a loss group (Or.IOS.S sulzount under section 382(h)(6)(C) (relating
carryover under §1.1502—-20(g)The facts are the group). This paragraph (e) applies if— to certain deduction items) are treated as i
same as ifExample 3gxcept that, instead of distrib- (i) A loss group (or loss subgroup) has #hey were assets in determining the nu

uting the L2 stock to M, P sells that stock to B, and, i ilt-i ; :
inder 511502 20(0) M retibues 310 of Lz nepyy 1261 DU 05 00 @ changmertor and denominator of the fracion,
operating loss carryover to itself. Under 7’ . property an e
§1.1502-20(g), M succeeds to the reattributed loss (i) Immediately after the close of theferred gain or loss.For purposes of para-
as if the loss were succeeded to in a transaction deonsolidated return year in which the degraph (b)(2)(i) of this section, assets held
scribed in section 381(a). M, as successor to '-Tparting member ceases to be a memejy the departing member immediately
g?;jp.mt cease to be a member of the P 10Ss Sipfe amount of the loss group’s (or lossifter it ceases to be a member of the grou
subgroup’s) excess of net unrealize@or by other members immediately after
(e) Allocation of net unrealized built-in built-in loss over recognized built-in loss the close of the taxable year) include—
loss—(1) In general. This paragraph (e) determined under section 382(h)(1)(B)(ii) (A) Assets held at that time that are
provides rules for the allocation of a losg¢relating to a limitation on recognizedtransferred basis property that was helc




by any member of the group (or loss sulBuilt-in loss for a prior taxable year end{osses of those members in taxable yea
group) on the change date; and ing in the recognition period for purposedeginning after they cease to be membe
(B) Assets held at that time by anyapplying the limitation of section of the current group. If one or more of
member of the consolidated group witt882(h)(1)(B)(ii) to a loss group’s (or losssuch members cease to be members of t
respect to which gain or loss of the grougubgroup’s) recognition period taxablesecond group, the principles of this pare
member or loss subgroup member at issyears beginning after the consolidated regraph (e) are applied with respect to thos
has been deferred in an intercompantyrn year in which the former membemembers to allocate to them all or part o
transaction and has not been taken intmeases to be a member. any remaining unrecognized amount o
account. (4) Effect on corporations to which thenet unrealized built-in loss allocated tc
(iii) Assets for which gain or loss hasallocation is made.For purposes of de- the members that became members of ti
been recognized-or purposes of para-termining the amount of the former memsecond group.
graph (b)(2)(i) of this section, assets helber’s recognized built-in losses in any (6) Apportionment of consolidated sec-
by the departing member immediatelytaxable year beginning after the formetion 382 limitation (or subgroup section
after it ceases to be a member of the groupember ceases to be a member— 382 limitation)}—(i) In general. For rules
(or by other members immediately after (i) The amount of the loss group’s (orelating to the apportionment of a consoli
the close of the taxable year) do not inloss subgroup’s) net unrealized built-irdated section 382 limitation (or subgrouy
clude assets with respect to which gain doss that is allocated to the former memsection 382 limitation) to a former mem-
loss has previously been recognized arfuer is treated as if it were an amount dber, see paragraph (c) of this section.
taken into account during the recognitiomet unrealized built-in loss determined (i) Special rule for former members
period (including gain or loss recognizedinder section 382(h)(1)(B)(i)(without re-that become members of the same cons
in an intercompany transaction and takegard to the threshold of section 382(h)(3)idated group. If recognized built-in
into account immediately before the(B)) with respect to such member or losfosses of one or more former member
member leaves the group). Appropriatsubgroup, and that amount is not reducegould be subject to a consolidated sectio
adjustments must be made if gain or lossnder section 382(h)(1)(B)(ii) by the loss382 limitation (or subgroup section 382
on an asset has been only partially recogroup’s (or loss subgroup’s) recognizedimitation) if recognized immediately be-
nized and taken into account. built-in losses; fore the member (or members) cease to |
(iv) Exchanged basis propertyThe (i) The former member’s 5 year recog-members of the group, an apportionmer
rules of §1.1502-91(h) apply for purposesition period begins on the loss group’®f that limitation may be made, under
of this paragraph (e) (disregarding stockor loss subgroup’s) change date; paragraph (c) of this section, to a loss sul
received from the departing member or (iii) In applying section 382(h)(1)- group that includes such member (o
another member that is a member imméB)(ii), the former member takes into acmembers), and the recognized built-ir
diately after the close of the taxable yearfount only its prior taxable years thalosses (if any) of that member (or mem
(v) Two or more members depart durbegin after it ceases to be a member of thgers) will be subject to that apportionec
ing the same yearlf two or more mem- loss group (or loss subgroup); and limitation. If two or more of such former
bers cease to be members during the samegiv) The former member’s recognizedmembers are not included in a loss sutl
consolidated return year, appropriate aduilt-in loss on the disposition of an assegroup immediately after they cease to b
justments must be made to the denomin& determined under section 382(h)(2)(B)members of the group (for example, be
tor of the fraction for each departingtreating references to the change date gause they do not have net operating lo:
member by treating the other departinghat section as references to the losgrryovers or, in the aggregate, a net unri
members as if they had not ceased to lggoup’s (or loss subgroup’s) change dateiized built-in loss), but are members o
members during that year and as if the ags) Subgroup principleslf two or more the same consolidated group, an appo
sets held by those other departing menfiermer members are members of the sami@gnment of the consolidated section 38:
bers immediately after they cease to beonsolidated group (the second group)mitation (or subgroup section 382 limi-
members of the group (or loss subgroupinmediately after they cease to be memation) may be made to them as if the\
are assets held by the group immediatelyers of the current group, the principles ojvere a loss subgroup.
after the close of the taxable year. paragraphs (e)(1), (2) and (4) of this sec- (7) Examples. The following exam-
(vi) Anti-abuse rule.If assets are trans- tion apply to those former members on aples illustrate the principles of this para:
ferred between members or a membeaggregate basis. Thus, for example, thgraph (e):
ceases to be a member with a principaimount of net unrealized built-in loss al- _ .
purpose of causing or affecting the allocaecated to those members is based on theExample 1. Basic allocation casg) P owns al
. . . f the stock of L1 and L2. On September 4, Year 1
tion of amounts under this paragraph (epssets held by those members |mmedi— urchases all of the P stock, causing an ownersh
appropriate adjustments must be made tdely after they cease to be members @fiange of the P group. On that date P has two ass
eliminate any benefit of such acquisitionthe current group and the limitation of(other than the L1 and L2 stock), asset 1 with an ac
disposition, or allocation. section 382(h)(1)(B)(ii) on recognizediusted basis of $40 and a fair market value of $1
(3) Effect of allocation on the consoli- built-in losses is applied by taking into ac2nd asset 2 with an adjusted basis of $50 and a f:

arket value of $100. L1 has two assets, asset :

dated group.The amount of the net unre-count the aggregate amount of net unrea\'E—ith a fair market value of $50 and an adjusted bas

alized built-in loss that is allocated to thezed built-in loss allocated to the formery 100, and asset 4, with an adjusted basis of $1:
former member is treated as recognizeshembers and the aggregate recognizedd a fair market value of $75. L2 has two asset



asset 5, with a fair market value of $150 and an aggroup that includes that member) ceasegerating loss carryovers and the taxabls
{;‘St_ed ?"’;'% of 310‘?'_3”0' akSSIEt ?' W't?g‘oad#ﬁ?ﬂ be a member. The statement must prgears in which they arose that will be sub-
asis 0 and a talr market value o . us,. . e P L . . .

the P loss group has a net unrealized built-in loss Elflde the name and employer !dentlflcatlonlgct to the limitation that is being appor-
$75. number (E.I.N.) of the departing membertioned to that member (or loss subgroup);

(i) On March 19, Year 3, P sells all of the L2the amount of remaining NUBIL balance (iii) The amount of any net unrealized
stock to M. At that time, asset 5, which has apprecfor the taxable year in which the membebuilt-in loss allocated to the departing
ated in value, has a fair market value of $250 and glenarts, and the amount of the net unreakember (or loss subgroup) under para

adjusted basis of $100. Asset 6, which has dec““jged built-in loss allocated to the departgraph (e) of this section, which, if recog-

in value, has an adjusted basis of $90 and a fair maf= . .
ket value of $10. ing member. The common parent mustized, can be a pre-change attribute suk
(iiiy On April 8, Year 3, P sells asset 1, and has @lso deliver a copy of the statement to thgect to the limitation that is being
recognized built-in loss of $25 that is subject to théormer member on or before the day thapportioned;
P group's section 382 limitation. On November negroup files its income tax return for the (iv) If a consolidated section 382 limi-
Year 4, L2 sells asset 6 for its then fair market valu lidated ret that the f etati b ti 382 limit
$10, recognizing a loss of $80. On June 3, Year gonsolidated return year that the form ation (or.su group section imita-
L1 sells asset 4, recognizing a loss of $50. member ceases to be a member. A copipn) is being apportioned, the amount of
(iv) Immediately after the close of Year 3, the Pof the statement must be attached to thibe consolidated section 382 limitation (or
loss group’s remaining NUBIL balance is $50 ($7¥ijrst income tax return of the formersubgroup section 382 limitation) for the
net unrealized built-in loss reduced by the $25 req e har (or the first return in which thetaxable year during which the former
ognized built-in loss of P). The portion of the re—f ber ioj hat is filed af b | b
maining NUBIL balance that is allocated to L2 isformer member joins) t at is filed aftermember (or new loss su gro'up) ceases t
$17 (rounded to the nearest dollar). Seventeen ddhe close of the consolidated return yedse a member of the consolidated grouy
lars is the product obtained by multiplying $50 (theof the group of which the former membedetermined without regard to any appor-
fema'”'”gf NhUBf”- balance) by $EO/$150- Tr;ebn}ll'(or a new loss subgroup that includes thaibonment under this section);
merator of the fraction ($50) is the amount of bullty o by cease to be a member. This (v) If any net unrealized built-in gain is
in loss in asset 6, taken into account on the change . ) .
date under §1.1502-91(g). The denominator ($15(53a_ragr§1ph (e)(8_) does not apply if the rebeing apportioned, the amount of the loss
is the sum of the numerator ($50) and the amount fuired information (other than the amoungroup’s (or loss subgroup’s) net unreal-
built-in loss in assets 3 and 4, taken into account aof remaining NUBIL balance) is includedized built-in gain (as determined under
the change date under §1.1502-91(g) ($100). Thp 5 statement of election under paragragtaragraph (c) (2)(ii) of this section) that
built-in loss in asset 1 is not included in the denomipg ¢ yhic section (relating to apportioningmay be apportioned to members tha
nator of the fraction because it is not held by the i A g pp g y pp . ,
group immediately after the close of Year 3. a section 382 I|m|tat|9n). _ ceased to be members during the consol
(v) Seventeen dollars of L2's $80 loss on the sale (f) Filing the election to apportion the dated return year;
of asset 6 is a recognized built-in loss and subject ection 382 limitation and net unrealized (vi) The amount of the value element
a section 382 limitation of zero, unless P apportiong, jiit_in gain—(1) Form of the election to and adjustment element of the consoli-

Il of the P " lidated section 382 . - . oo
some ora o1 he T droup' conse laatec section apportion. An election under paragraphdated section 382 limitation (or subgroup

limitation to L2 (adjusted for a short taxable year, . - . Lo . :
carryover of unused limitation, or any other adjust(C) Of this section must be made by theection 382 limitation) that is apportioned
ment required under section 382). common parent. The election must bé& the former member (or new loss sub-
(vi) Thirty-three dollars of L1's $50 loss on themade in the form of the following state-group) pursuant to paragraph (c) of this
e e 05 o oot e olnent: | “THIS IS AN ELECTION_ secton
of such limitation apportion’ed to L2, and aOIjusteg.JNDER 81.1502-95 OF THE INCOME (vii) The amount of the Ios; group’; (qr
for any short taxable year, a carryforward of unusedAX REGULATIONS TO APPORTION loss subgroup’s) net unrealized built-in
limitation, or other adjustment. (In applying sectonALL OR PART OF THE [insert THE gain that is apportioned to the former
382(h)(1)(B)(ii) with respect to Year 5, the P groupSCONSOLIDATED SECTION 382 LIMI- member (or new loss subgroup) pursuan
?:éozrr‘]s:gzﬁlg‘;”g's”s 'i‘ésje';r ;eg;‘]getﬂebé 12 Sof$nZ§TATION, THE SUBGROUP SECTION to paragraph (c) of this section;
unrealized built-in loss allocated to L2, thus Iimitingész LIMITATION, THE LOSS (viii) If the former member is allocated
the P group’s recognized built-in loss in Year 5 tdSROUP’S NET UNREALIZED BUILT- any net unrealized built-in loss under
$33.) IN GAIN, THE LOSS SUBGROUP'S paragraph (e) of this section, the amoun
Example 2. Two members depart in the samgET UNREALIZED BUILT-IN GAIN, of any adjustment element apportioned tc
i’he;r'gt;;{:‘gﬁ gfrfhtgestzififafﬁn?fnlﬁgszﬂibegs appropriate] TO [insert name andhe former member that is attributable to
1, Year 3. The amount of net unrealized built-in losE-1-N- Of the corporation (or the corporafecognized built-in gains (determined in a
apportioned to L2 (rounded to the nearest dollar) 0NS that compose a new loss subgroumanner that will enable both the group
$17 ($50 remaining NUBIL balance $50/$150). to which allocation is made]”. The decla-and the former member to apply the prin-
The amount of net unrealized built-in loss apporration must also include the following in-ciples of §1.1502—-93(c));
ggg ?etnc;aﬁn(gomcgﬁ ;(;I;Tmi;;irgglt&;igg?p s $3?orr.nation, as appropriate— (ix) The name and E.I.N. of the com-
(i) The date of the ownership changenon parent making the apportionment.
(8) Reporting requirementlf a net un- that resulted in the consolidated section (2) Signing of the electionThe elec-
realized built-in loss is allocated undeB82 limitation (or subgroup section 382ion statement must be signed by both the
this paragraph (e), the common paredimitation) or the loss group’s (or losscommon parent and the former membel
must file a statement with its income taxsubgroup’s) net unrealized built-in gain; (or, in the case of a loss subgroup, the
return for the taxable year in which the (ii) The amount of the departing mem-common parent and the loss subgroug

former member(s) (or a new loss subber’s (or loss subgroup’s) pre-change netarent) by persons authorized to sign thei



respective income tax returns. |If the allosubgroup) becomes a member of a groupeated, for purposes of applying
cation is made to a loss subgroup foduring which the member (or loss sub81.1502-91(g)(2)(ii), as if they have beer
which an election under §1.1502—-91(d)(4yroup) has not had an ownership changeaffiliated with the common parent for 5
is made, and not separately to its mem- (2) Effect of end of separateconsecutive years. Starting on that da
bers, the election statement under thisacking—(i) Net operating loss carry- the member’s (or the members of the los
paragraph (e) must be signed by the comavers. If this paragraph (a) applies withsubgroup’s) separately computed net ur
mon parent and any member of the newespect to a member (or loss subgroupgalized built-in loss is included in the de-
loss subgroup by persons authorized twith a net operating loss carryover, thertermination whether the group has a ne
sign their respective income tax returns. starting on the day after the earlier of theinrealized built-in loss, and there is ar
(3) Filing of the election.The election change date (but not earlier than the daywnership change with respect to the
statement must be filed by the commothe member (or loss subgroup) becomesmember’s separately computed net unre
parent of the group that is apportioningnember of the consolidated group) or thalized built-in loss only if the group (in-
the consolidated section 382 limitation (ofast day of the 5 consecutive year periodiuding the member) has a net unrealize
the subgroup section 382 limitation) ordescribed in paragraph (a)(1)(ii) of thisuilt-in loss and has an ownershif
the loss group’s net unrealized built-irsection, such loss carryover is treated ahiange. Thus, for example, starting th
gain (or loss subgroup’s net unrealizedescribed in §1.1502-91(c)(1)(i). Theday after the change date (but not earlie
built-in gain) with its income tax return preceding sentence also applies for puthan the day the member (or loss suk
for the taxable year in which the formemposes of determining whether there is agroup) becomes a member of the consol
member (or new loss subgroup) ceases tvnership change with respect to sucHated group), or the end of the 5 consect
be a member. The common parent muiiss carryover following such change datéve period—
also deliver a copy of the statement to ther 5 consecutive year period. Thus, for (A) The consolidated group which in-
former member (or the members of thexample, starting the day after the changgudes the new loss member or loss sul
new loss subgroup) on or before the dayate (but not earlier than the day thgroup is no longer required to separatel
the group files its income tax return formember (or loss subgroup) becomes teack owner shifts of the stock of the newv
the consolidated return year that the foimember of the consolidated group) or thizss member or subgroup parent to dete
mer member (or new loss subgroupgnd of the 5 consecutive year period— mine if an ownership change occurs witt
ceases to be a member. A copy of the (A) The consolidated group which in-respect to the net unrealized built-in los:
statement must be attached to the first retudes the new loss member or loss subf the new loss member or members ¢
turn of the former member (or the first regroup is no longer required to separatelihe loss subgroup;
turn in which the members of a new losgrack owner shifts of the stock of the new (B) The group includes the member’s
subgroup join) that is filed after the closg@oss member or subgroup parent to detefer the loss subgroup members’) sepe
of the consolidated return year of thenine if an ownership change occurs witlately computed net unrealized built-in
group of which the former member (or thgespect to the loss carryover of the neloss in determining whether it is a loss
members of a new loss subgroup) ceasgsss member or members included in thgroup under §1.1502—91(c)(1)(iii);
to be a member. loss subgroup; (C) There is an ownership change witt
(4) Revocation of electiomAn election (B The group is a loss group becauseespect to such net unrealized built-in los
statement made under paragraph (C) @he member’s loss carryover is treated amly if the group is a loss group and ha
this section is revocable only with they |oss described in §1.1502-91(c)(1)(i); an ownership change; and
consent of the Commissioner. (C) There is an ownership change with (D) If the group has an ownership
§1.1502-96 Miscellaneous rules. respect to such loss carryover only if thehange, the me_mber’s _separately con
group has an ownership change; and  puted net unrealized built-in loss and it
(a) End of separate tracking of (D) If the group has an ownershipassets are taken into account in determi
losses—(1) Application. This paragraph change, such loss carryover is a preéng the group’s pre-change consolidate
(a) applies to a member (or a loss sulshange consolidated attribute subject tattributes described in §1.1502-91(e)(1
group) with a net operating loss carryovethe loss group’s consolidated section 38@elating to recognized built-in losses)
that arose (or is treated under §1.1503mitation. that are subject to the group’s consoli
21(c) as arising) in a SRLY, or a member (i) Net unrealized built-in losseslf dated section 382 limitation.
(or loss subgroup) with a net unrealizethis paragraph (a) applies with respect to a (i) Common parent not common par-
built-in loss determined at the time thatew loss member described in §1.1502ent for five years.If the common parent
the member (or loss subgroup) becomes®4 (a)(1)(ii) (or a loss subgroup describetias become the common parent of an e
member of the consolidated group if therg §1.1502-91(d)(2)) then, starting on thésting group within the previous 5-year
is— day after the earlier of the change datperiod in a transaction described ir
(i) An ownership change of the mem+{(but not earlier than the day the membe§1.1502—75(d)(2)(ii) or (3), appropriate
ber (or loss subgroup) within six monthgor loss subgroup) becomes a member afdjustments must be made in applyin
before, on, or after becoming a member dhe group) or the last day of the 5 consearagraphs (a)(2)(ii) and (3) of this sec
the group; or utive year period described in paragraption. In such a case, as the context re
(i) A period of 5 consecutive years fol-(a)(1)(ii) of this section, the member (ormuires, references to the common parel
lowing the day that the member (or lossnembers of the loss subgroup) arare to the former common parent.



(3) Continuing effect of end of sepa-and the L loss asset with a net unrealized built-in (b) Ownership change of subsidiary
rate tracking—(i) In general. As the !0s of $300 is included in the determination’1) Ownership change of a subsidiary be-
context may require, a current group dq"gzz_ther the M group has a net unrealized builtiil ) \oe of options or plan or arrangement.
termines which of its members are in- i The s group determines which of its mem-NOtwithstanding §1.1502-92, a subsidiary
cluded in a loss subgroup on any testingers are included in a loss subgroup by taking intthay have an ownership change for pur-
date by taking into account the applicaaccount application of paragraph (a) of this sectioposes of section 382 with respect to its at
tion of this section in the former group.n the M group. For this purpose, application ok tes which a group or loss subgroup in-
See the example in §1.1502-91(f)(2). Fcﬁa\r/?r?éagge(s)a%ﬁg';jevsitt'ﬁn,vlc a(‘zrszssl‘ht;v?negtf:éﬁd &udes in making a determination under
this purpose, corporations that are treatqimber of the M group) for 5 consecutive years a81-1502-91(c)(1) (relating to the definition
under paragraph (a)(2)(ii) of this sectiorof January 1, Year 2. Therefore, the S group inof loss group) or §1.1502-91(d) (relating
as having been affiliated with the com<cludes L in the determination whether the M subtg the definition of loss subgroup). The
mon parent of the former group for 5 condroup acquired by S on December 31, Year 4, has@sjdiary has such an ownership change
secutive years are also treated as havifi t(i%;réif:l?szug;:géf;; (@)(1) of this section ad.t has an ownership change under the prin
been affiliated with any other membersyied to L when L became a member of the M groupGiples of §1.1502-95(b) and section 382
that have been (or are treated as havimgt did not apply to L1, L is treated as not havingand the regulations thereunder (determinet
been) affiliated with the common parentbeen affiliated with L1 before L and L1 joined the Mgn g separate entity basis by treating the
The corporations are treated as having°up- Also, L1 is not included in the determinatiorbubsidiary as not being a member of a con

. . whether the M subgroup has a net unrealized built-in ~ .
been affiliated with such other member?oss because L1 hgs ngt been continuously affiliate%ondated group) in the event of—

for the same period of time that thosgith members of the M group for the five consecu- (i) The deemed exercise under §1.382-
members have been (or are treated as haive year period ending immediately before they be4(d) of an option or options (other than an
ing been) affiliated with the common parcome members of the S group. See §1.150Zgption with respect to stock of the com-
ent. If two or more corporations becom@1(9)(@- mon parent) held by a person (or person

members of the group at the same time, 4y gpecial rule for testing periodsor  aCting pursuant to a plan or arrangement
but paragraph (a)(1) of this section does,;oses of determining the beginning of© acquire more than 20 percent of the
not apply to every such corporation, thétye testing period for a loss group, th&tock of the subsidiary; or
immediately after the corporations bei,emper's (or loss subgroup’s) net operat- (i) An increase by 1 or more 5-percent
come members of the group, the corporgn g |oss carryovers (or net unrealizehareholders, acting pursuant to a plan o
tions to which paragraph (a)(1) of this, jit_in |0ss) described in paragrapfafrangement to avoid an ownership
section applied are treated as not having oy of this section are considered tghange of a subsidiary, in their percentag
been previously affiliated, for purposes oL ;jga__ ownership interest in the subsidiary by
applying this paragraph (a)(3), with the iy |, 4 case described in paragrapfore than 50 percentage points during the
Corporations to which paragraph (a)(z)("ka)(l)(o of this section, in a taxable yeaiesting periOd of the SUbSidiary through
of this section did not apply. that begins not earlier than the later of théhe acquisition (or deemed acquisition
(i) Example. The following example 4y following the change date or the dapursuant to §1.382—4(d)) of ownership in-
illustrates the prinCipIes of this paragraprﬂha’[ the member becomes a member (iﬁ!rests in the subsidiary and in higher—tier
@@3): the group; and members with respect to the subsidiary.

Example. (i) L has owned all the stock of L1 for (i) In @ case described in paragraph (2) Effect of the Owner_ship change
three years. At the close of December 31, Year {2)(1)(ii) of this section, in a taxable yeafi) In general. If a subsidiary has an
the M group purchases all the L stock, and L and Lihat begins 3 years before the end of the®vnership change under paragraph (b)(1
become members of the M group. Other than theqhcacytive year period. of this section, the amount of consoli-

tock of L1, L h t (the L | t) with .. .
ok 1, Lo ne e (1 L1 50 I (5) it on ffects of e of separatdated taxabl incorme or any post-chang

has one asset with a net unrealized built-in gain dfacking. The rule contained in this para-year that may be offset by the pre-chang
$50 (the L1 gain asset). Land L1 do not compose@raph (a) applies solely for purposes dpbsses of the subsidiary shall not excee
loss subgroup because they do not meet the five ye8§1.1502—91 through 1.1502-95 and thihe section 382 limitation for the sub-
affiliation requirement of §J’..1502—91(d)(2)(i). Lis gaction (other than paragraph (b)(2)(ii)(B)5idiary. For purposes of this limitation,
s pewlossmenber and s puchase oL 15 B i cecion rlating 1o the defiton ofte value of the subsicary s determinec
31, Year 4, at a time when L1 has been affiliate®r€-change attributes of a subsidiary)) angolely by reference to the value of the
with the M group for three years and has been affili§1.1502—98, and not for purposes of otheaubsidiary’s stock.
ated with L for six years, the S group purchases afirovisions of the consolidated return reg- (ii) Pre-change lossesThe pre-change
the M stock. On this date, the L loss asset has a ngfations, However, the rule contained inosses of a subsidiary are—
Egge:“r]z;dusig-”':elgsbiiﬁ::Zg?r'] g;e%% gﬁg‘ ,\‘;’I‘Sfﬁihis paragraph (a) does apply in (A) Its allocable part of any consoli-
common parent of the M group, has one asset with®81.1502-15(g), 1.1502-21(g) andlated net operating loss which is attribut-
net unrealized built-in gain of $200. 1.1502-22(g) for purposes of determiningble to it under §1.1502-21(b) (deter-
(i) Paragraph (a)(1) of this section applies to Lthe composition of loss subgroups definethined on the last day of the consolidatec
gfizgzeg';(ij)(al‘)gi‘;"tvh;‘t’shz ?;?gﬁ;eciseﬁic”cbhiﬁ] iii] §1.1502-91(d). See also paragraph (cdturn year that includes the change date
up;)n becoming a member of the M groug on Dggf this section for the continuing effect ofthat is not carried back and absorbed in :
cember 31, Year 1. Accordingly, L is treated as hav/dn Ownership change with respect to preéaxable year prior to the year including

ing been affiliated with M for 5 consecutive yearsChange attributes. the change date;



(B) Its net operating loss carryovercommon parent under §1.1502-20(g)wns 60% of the stock of L, and B owns the remain
that arose (or are treated under §1.150References in this paragraph (d) to a suBld 40%. L has a net operating loss carryover a
21(c) as having arisen) in a SRLY; and  sidiary are references to the subsidiary ((itﬁgoélfrf?ﬂf:ireli;:?; 'tocfa\r(ng 20";” Lorc\:]zasr:siof
(C) Its recognized built-in loss with re-lower tier subsidiary) whose net operatings ie | stock fror?n B, Wghich does ’notF():ause an own
spect to its separately computed net unrésss carryover is reattributed to the comership change of L. On December 31, Year 3, P sel
alized built-in loss, if any, determined onmon parent. all of the L stock to M. Pursuant to §1.1502—20(g)
the change date. (2) Deemed section 381(a) transactionP reattribl_Jtes $10 of L's $_100 net operating loss ca

(3) Coordination with §§1.1502-91, Under §1.1502—20 (g)(l), the Commorﬁyover to itself, and L carries $90 of its net operating

. ) loss carryover to its Year 4.
1.1502-92, and 1.1502—-9#.an increase parent succeeds to the reattributed 10SS€Sj) The sale of the L stock to M does not cause

in percentage ownership interest causes if the losses were succeeded to ina@ owner shift that is taken into account in determin
an ownership change with respect to afansaction described in section 381(a). ling if there is an ownership change with respect t
attribute under this paragraph (b) angdeneral, §§1.1502-91 through 1.1502—94e $10 reattributed loss. Following the reattribu-

under §1.1502-92 on the same day, thfis section, and §1.1502-98 are applieﬂf"' §1.1502-94(b) continues to apply to determin
if there is an ownership change with respect to th

ownership change is considered to OCCl.m the reattributed net operating loss Carmsio reattributed loss, until, under paragraph (a) ¢
only under §1.1502-92 and not under thigvers in accordance with that characterizanis section, the loss is treated as described |
paragraph (b). See §1.1502-94 for antion. See generally, §1.382—2(a)(1)(ii)(re§1.1502-91(c)(1)(i). In applying §1.1502-94(b),
duplication rules relating to value. lating to distributor or transferor lossthe 40 percentage point increase by the P shareho

(4) Example. The following example corporations in transactions under sectiof]® Pro" t© the reattribution is taken into account

; o ; : le of the L stock to M d
illustrates paragraph (b)(1)(ii) of this SeC381), 81.1502— (1)(f)(4)(relating to the de-shiz ii:n(;e O? L :vi(t),f regpect (t)g Sth[;ag% i? l?:’ :z

tion: finition of predecessor and successor) angherating loss that it carries over to Year 4.
Example. Plan to avoid an ownership change 0§1.1502—91(J)(relat|_ng to predecessor and E?anIe zt.h Owner g;forl relattrlbu:?g ItoPss.
a subsidiary. (i) L owns all the stock of L1, L1 SUCCESSOr corporations). For example, fihe facts are the same asxample 1except tha

owns all the stock of L2, L2 owns all the stock ofthe reattributed net operating loss carr)ﬁ”'y purchases 20% of the L stock from B and sell
L3. and L3 Il th K of L4. The L . . . 80% of the L stock to M. L isa new loss member
L owns al fhe stock © : ¢ - drovPover is a pre'Change attribute SUbJeCt to &hd, under §1.1502-94(b)(1), an owner shift of th

has a consolidated net operating loss arising in Year, ..: P ; ; ; ) -

1 that is carried over to Year 2. L has assets othgrecnon .38.2 Il.mltatlon’ .It remains Su.bJngIOCK of L not held directly or indirectly by the com-
than its L1 stock with a value of $900. L1, L2, and© that limitation following the reattribu- mon parent (the 20% of L stock still held by B)
L3 own no assets other than their L2, L3, and L4iON. In certain cases, the limitation apwould have been taken into account if such shift ha

stock. L4 has assets with a value of $100. Durinplicable to the reattributed loss is zero u occurred immediately before the reattribution. Fol-

Year 2, A, B, C, and D, acting pursuant to a plan tfass the common parent apportions all owing the reattribution, 8§1.1502-94(b) continues

. . . Qb apply to determine if there is an ownershi
avoid an ownership change of L4, acquire the fol- A - pply t ¢ f
lowing ownership interests in the members of the Ipart of the limitation to itself. (See parachange with respect to the $10 reattributed los:

loss group: (A) on September 11, Year 2, Aacquiregraph (d)(4) of this section.) until, under paragraph (a) of this section, the loss |
20 percent of the L1 stock from L and B acquires 20 (3) Rules relating to owner shifts(i) treated as described in §1.1502-91(c)(1)(i). Wit
percent of the L2 stock from L1; and (B) on Septemin general. Any owner shift of the sub- respect tq the $10 reatt.rlbuted loss, the P shqrehol
ber 20, Year 2, C acquires 20 percent of the stock %fidiary (including any deemed owner Shifers have increased their percentage ownership inte

L3 from L2 and D acquires 20 percent of the stock . 4 bst by 40 percentage points. The P shareholders hz
of L4 from L3. resulting from section 382(g)(4)(D) Ofincreased their ownership interests by 20 percenta

(i) The acquisitions by A, B, C, and D pursuant382(1)(3)) in connection with the disposi-points as a result of P's purchase of stock from E
to the plan have increased their respective percetion of the stock of the subsidiary is nognd. under §1.382-2(a)(1)(ii), are treated as increa
age ownership interests in L4 by approximately 10taken into account in determining whethef9 their interests by an additional 20 percentag
13, 16, and 20 percentage points, for a total of Mhere is an ownership change with respeﬁgmts as a result of the reattribution. (The acquisi

proximately 59 percentage points during the testinf h buted i | n of the L stock by M does not, however, effect ar
period. This more than 50 percentage point incread@ (N€ reattributed net operating 10Ss Cabwner shift for the $10 of reattributed loss.) The

in the percentage ownership interest in L4 causes &f0ver. However, any owner shift withsale of the L stock to M causes an ownership chan
ownership change of L4 under paragraph (b)(2) afespect to the successor corporation thatgél with respect to the $90 of net operating loss ths
this section. treated as continuing in existence underca'ies over to Year 4.

(c) Continuing effect of an ownershipS+-382-2(a)(1)(i) must be taken into ac- (4 Ryles relating to the section 382
change. A loss corporation (or loss sub-S0U" for such purpose if such owner shiffmitation—(ij) Reattributed loss is a pre-
group) that is subject to a limitation undefS ffécted by the reattribution and anpange separate attribute of a new los
section 382 with respect to its pre-chang®@VNer shift of the stock of the subsidianmemper. If the reattributed net operating
losses continues to be subject to the limitAl°t held directly or indirectly by the com-|ss carryover is a pre-change separate :
tion regardless of whether it becomes J1°N Parent would have been taken intgip te of a new loss member that is suk
member or ceases to be a member of a cdcOUNt if such shift had occurred immeject 1o a separate section 382 limitatiol
solidated group. See §1.382-5(d) (relatingi@tely before the reattribution. See pargsrior to the disposition of subsidiary
to successive ownership changes and a$@Ph (d)(3)(i)Example Df this section. giock, the common parent’s limitation

sorption of a section 382 limitation). (i) Examples. The following examplesyjith respect to that loss is zero, except t
(d) Losses reattributed under §1_1502_|Ilustr:.:1te the principles of this paragraphne extent that the common parent appo
20(g>—(1) In general. This paragraph (d)(3): tions to itself, under paragraph (d)(5) o

(d) contains rules relating to net operating gyample 1. No owner shift for reattributed lossthis section, all or part of such limitation.
carryovers that are reattributed to th@) P, the common parent of a consolidated grougd separate section 382 limitation is the



limitation described in §1.1502-94(b)stock of the subsidiary (or loss subgroufion 382 limitation) that is being appor-
that applies to a pre-change separate atf which the subsidiary was a memberjioned. Thus, for example, the common
tribute. when the reattribution occurred. parent can reattribute to itself all or part of
(i) Reattributed loss is a pre-change (iv) Duplication or omission of value. the value element or adjustment elemen
subgroup attribute.If the reattributed net In determining any section 382 limitationof the limitation, and any part of such ele-
operating loss carryover is a pre-changeith respect to the reattributed net operatnent that is apportioned requires a corre
subgroup attribute subject to a subgrouimg loss carryover and with respect tsponding reduction in such element of the
section 382 limitation prior to the disposi-other pre-change losses, appropriate adeparate section 382 limitation of the sub-
tion of subsidiary stock, and, immediateljjustments must be made so that value &diary whose net operating loss carryovel
after the reattribution, the common paremot improperly omitted or duplicated as as reattributed (or in the subgroup section
is not a member of the loss subgroup, thesult of the reattribution. For example382 limitation if the reattributed loss is a
section 382 limitation with respect to thaif the subsidiary has an ownership changere-change subgroup attribute). Appro-
net operating loss carryover is zero, exapon its departure, and the common papriate adjustments must be made to the
cept to the extent that the common pareeint (as successor) has an ownershieparate section 382 limitation (or sub-
apportions to itself, under paragraplthange with respect to the reattributedroup section 382 limitation) for the con-
(d)(5) of this section, all or part of thepre-change separate attribute upon isolidated return year in which the reattri-
subgroup section 382 limitation. Seereattribution under paragraph (d)(3)(i) obution is made to reflect that the
however, 8§1.1502-95(d)(Bxample 6, this section, proper adjustments must beattributed net operating loss carryover is
for an illustration of a case where thanade so that the value of the subsidiary &n attribute acquired by the common par-
common parent, as successor to the subet taken into account more than once iant during the year in a transaction to
sidiary, is a member of the loss subgrougeterminining the section 382 limitationwhich section 381(a) applies. The elec-
immediately after the reattribution. for the reattributed loss and the loss that ison is made by the common parent as par
(i) Potential application of section not reattributed. of the election to reattribute the net oper-
382(1)(1). In general, the value of the (v) Special rule for continuity of busi- atingloss carryover. See §1.1502-20(g)
stock of the common parent is used to dexess requirementlf the reattributed net (4) for the time and manner of making the
termine the section 382 limitation for anoperating loss carryover is a pre-changelection.
ownership change with respect to the reagttribute of new loss member and the reat- (i) Examples.The following examples
tributed net operating loss carryover thatibution occurs within the two year pe-illustrate the principles of this paragraph
occurs at the time of, or after, the reattririod beginning on the change date, therd)(5):
bution. For example, if the net operatingtarting immediately after the reattribu- . .
loss carryover is a pre-change consoltion, the continuity of business requires Example 1. Consequence of apportionme(t
g ! . ] ) _~ P, the common parent of a consolidated group, pur
dated attribute, the value of the stock afent of section 382(c)(1) is applied withchases all of the stock of L on December 31, Yea
the common parent is used to determinespect to the business enterprise of the L carries over a net operating loss arising in Yea
the section 382 limitation, and no adjustcommon parent. Similar principles applyl to each of the next 5 taxable years. The purchas
ment to that value is required because dffthe reattributed net operating loss carry2f the L stock causes an ownership change of L, an
the deemed section 381(a) transactiolver is a pre-change subgroup attributrgeSUItS In a separate section 382 limitation of $10 for
; . ) ; s net operating loss carryover based on the value
However, if the net operating loss carryand, on the day after the reattribution, thes the L stock. On July 2, Year 3, P sells 30 percen
over is a pre-change separate attribute ocammon parent is not a member of thef the L stock to A. Under §1.1502-20(g), P elects
new loss member (or is a pre-change aless subgroup. to apportion to itself $110 of L's $200 net operating
tribute of a loss subgroup member and the (5) Election to reattribute section 382!05S carryover. P also elects to apportion to itself $¢
T . . of the $10 value element of the separate section 38
common parent was not the loss subgroupnitation—(i) Effect of election.The | . .~
parent immediately before the reattribueommon parent may elect to apportion to i) For the consolidated return years ending after
tion), the deemed section 381(a) transadself all or part of any separate sectiomecember 31, Year 3, P's separate section 382 limi
tion is considered to constitute a capita®82 limitation or subgroup section 382ation with respect to the reattributed net operating
contribution with respect to the new losdimitation to which the net operating losgSs caryover is $6, adjusted as appropriate for an:
. . . . short taxable year, unused section 382 limitation, ol
member (or loss _subgroup member) focarryover is _subject immediately before, - adjustment. For the P group’s consolidated re
purposes of section 382(I)(1). Accordthe reattribution. However, no net unrealym year ending December 31, Year 3, the separat
ingly, if that section applies because th&ed built-in gain of the member (or losssection 382 limitation for L's net operating loss car-
deemed capital contribution is (or is consubgroup) whose net operating loss carryyover is $8, the sum of $5 and $3. Five dollars of
sidered under section 382(I)(1)(B) to bepver is reattributed can be apportioned ttj€ limitation is the amount that bears the same rela
. . . L onship to $10 as the number of days in the perioc
part of a plan described in sectiorthe common parent. The prmmple; otnding with the deemed section 381(a) transaction
382(1)(1)(A), the value of the stock of the§1.1502-95(c) apply to the apportion1gs days, bears to 365. Three dollars of the limita-
common parent after the deemed sectianent, treating, as the context requiresipn is the amount that bears the same relationship t
381(a) transaction must be adjusted to reeferences to the former member as refe$ as the number of days in the period between Jul
flect the capital contribution. Ordinarily, ences to the common parent, and refef-2nd December 31, 182, bears to 365.
this will require the value of the stock ofences to the consolidated section 382 lim; (i) For L's taxable years ending after December
e 1, Year 3, L's separate section 382 limitation for its
the common parent to be reduced to amation as references to the separatgo of net operating loss carryover that was not reat
amount that represents the value of thgection 382 limitation (or subgroup sectributed to P is $4, adjusted as appropriate for any



short taxable year, unused section 382 limitation, @r before the due date for such income tayroup parent requirement as satisfied

‘[’;her agjusgrze:‘(t- Fg't';;s Sho? ‘axsgéel_y‘??rt,e”dfmﬁeturn, including extensions. apply to corporations that become mem
ecembper , Year g, the section . . . .

its $90 of net operating loss carryovelrmilsaS;gn tﬁ; (4) An election made under this parabers of a consolidated group in taxable
amount that bears the same relationship to $4 (t@aph (e) is irrevocable. years for which the_ due date of_ the in—
portion of the value element that was not appor- come tax return (without extensions) is

tioned to P), as the number of days during the sho1-1502-97 Special rules under section 4ter June 25, 1999.
taxable year, 182 days, bears to 365. See §1.38382 for members under the jurisdiction of (2) Principal purpose of avoiding a lim-

5. a court in a title 11 or similar case. itation. The third sentence of §1.1502—

Example 2. No apportionment required for con .
solidated pre-change attribute(i) P, the common [Reserved] 91(d)(5) (relating to members excluded

parent of a consolidated group, forms L. For Year lg1 150298 Coordination with section from a loss subgroup) applies to corpora
L has an operating loss of $70 that is not absorbeg ) tions that become members of a consoli
and is included in the group’s consolidated net opet=~*" dated group on or after June 25. 1999.

ating loss that is carried over to subsequent years. . . ;
On January 1 of Year 3, Abuys all of the P stock and The rules contained in §§1.1502-91 (3) Ceasing to be a member of a loss

the P group has an ownership change. The consdlirough 1.1502-96 also apply for pursubgroup—(i) Ownership change of a
dated section 382 limitation based on the value gfoses of section 383, with appropriate adoss subgroup.Section 1.1502-95(d)(2)-

the P stock is $10. justments to reflect that section 383 aptii) and §1.1502-95(d)(3)Example 3

(ii) On April 13 of Year 4, P sells all of the stock”_,. . . lv to corporations that cease to bear
of L to B and, under §1.1502-20(g), elects to realpl_let5 to C_redlts and net caplt_al |Osse§!plp y. h'p . . .
tribute to itself $45 of L's net operating loss carry-Similarly, in the case of net capital lossed,€ ationship described in section

over. Following the reattribution, the $45 portion ofgeneral business credits, and excess fokb04(a)(1) to a |05_5 subgroup parent ir
the Year 1 net operating loss carryover retains it8jgn taxes that are pre-change attributeixable years for which the due date of th
character as a pre-change consolidated attribute, a§‘1.383—1 applies the principles ofincome tax return (without extensions) is

remains subject to so much of the $10 consolidate;éi fter J 25 1999

: it §1.1502-91 through 1.1502-96. For ex3Ite€r June 2o, :

section 382 limitation as P does not elect to appor? 4 A . .

tion to L under §1.1502-95(c). ample, if a loss group has an ownership (i) Expiration of 5-year period.Sec-

change under §1.1502-92 and has a cdien 1.1502-95(d)(2) (iii) applies with re-
(e) Time and manner of making eleCryover of unused general business credigPect to the day after the last day of any !

tion under §1.1502-91(d)4}(1) In gen- from a pre-change consolidated returfonsecutive year period described in tha
eral. This paragraph (e) prescribes th?ear to a post-change consolidated retufEction that ends in a taxable year fo
time and manner of making the electiorg/ear, the amount of the group’s reguIaYVhiCh the due date of the income tax re:
under §1.1502-91(d)(4), relating to treatg,y liability for the post-change year thaturn (without extensions) is after June 25
ing two or more corporations as treating, pe offset by the carryover cannot ext999.
the section 1504(a)(1) requirement Ofaaqg the consolidated section 383 credit (4) Reattribution of net operating loss
§1.1502-91(d) (1)(ii) and (d) (2)(ii) as|imitation for that post-change year, deterS/Tyovers under §1.1502—-20(g®ection
satisfied. mined by applying the principles 0f1-1502-96(d) applies to reattributions of
(2) Election statementAn election §§1.383-1(c)(6) and 1.1502-93 (relatinfet operating loss carryovers (or capita

under §1.1502-91(d)(4) must be made t% the computation of the consolidate 0Ss carryovers) in taxable years for

the common parent. The election must b§ection 382 limitation). which the due date of the income tax re:
made in the form of the following state- turn (without extensions) is after June 25
ment: “THIS IS AN ELECTION UNDER §1.1502-99 Effective dates. 1999; except that the election under
§1.1502-91(d)(4) TO TREAT THE FOL- §1.1502-96(d)(5)(relating to an election

LOWING CORPORATIONS AS MEET- (&) In general. Except as provided in tg reattribute section 382 limitation) can
ING THE REQUIREMENTS OF Paragraphs (b) and (c) of this sectiolye made with any election under
§1.1502-91(d)(1)(ii) AND (d)(2)(ii) IM- §81.1502-91 through 1.1502-96 and1.1502-20(g)(4) to reattribute to the
MEDIATELY AFTER THEY BECAME §1.1502-98 apply to any testing date 0Bommon parent a net operating loss or ne
MEMBERS OF THE GROUP.” [List or after June 25, 1999. Sections 1.150Z%apital loss that is timely filed on or after
separately the name of each corporatio4 through 1.1502-96 also apply to a cofjune 25, 1999.
its E.ILN., and the date that it became BOration that becomes a member of a (5) Election to apportion net unrealized
member of the group]. If separate elecdroup or ceases to be a member of a groppilt-in gain. In the case of corporations
tions are being made for corporations thder loss subgroup) on any date on or aftehat cease to be members of a loss grot
became members at different times or thatine 25, 1999. (or loss subgroup) before June 25, 1999 i
were acquired from different affiliated (b) Special rules—(1) Election to treat a taxable year for which the due date o
groups, provide a separate statement asdbgroup parent requirement as satisfiedhe income tax return (without exten-
list for each election. Section 1.1502-91(d)(4), 81.1502-91(d)sions) is after June 25, 1999, §1.1502-
(3) The election statement must be filed7), Example 4,81.1502-92(b)(1)(iii), 95(a),(b), (c), and (f) apply to those cor-
by the common parent with its income ta¥§1.1502-92(b)(2)Example 5the last porations if the common parent makes the
return for the consolidated return year inwo sentences of §1.1502-95(b)(3)election described in the second sentenc
which the members with respect to whict81.1502-95(d)(2)(i), and §1.1502—96(epf paragraph (c)(1) of §1.1502-95 in the
the election is made become members @ll of which relate to the election undettime and manner prescribed in paragrap!
the group. Such election must be filed 081.1502-91(d)(4) to treat the loss sub{) of §1.1502-95.



(C.) T‘?S“”g period may include a perlc)dCFR part or section Current OMB
beginning before June 25, 19991) In : -
. . where identified and control No.
general. A testing period for purposes of escribed
§81.1502-91 through 1.1502-96 anéi
1.1502-98 may include a period begin-

ning before June 25, 1999. Thus, for ex- * ok ok ox ok

ample, in applying §1.1502-92(b)(1)(i)

(relating to the determination of an own1-1502-20 . ... 1545-116
ership change of a loss group), the deter- 1545-1218
mination of the lowest percentage of own- x % k% %

ership interest of any b5-percent

shareholder of the common parent during.1502-95 .. ............. 1545-121
a testing period ending on a testing dat€.1502-96 ............... 1545-121
occurring on or after June 25, 1999 takes.1502-95A ............. 1545-121

into account the period beginning before

June 25, 1999, except to the extent that

the period is more than 3 years before the

testing date or is otherwise before the be- John M. Dalrymple,

ginning of the testing period. See Acting Deputy Commissioner

§1-1502—92_(_b)(1)- ) of Internal Revenue.
(2) Transition rule for net unrealized

built-in loss. A loss group (or loss sub- Approved June 18, 1999.
group) that has a net unrealized built-in

loss on a testing date on or after June 25, Donald C. Lubick,
1999 may apply §1.1502-91A(g)(and Assistant Secretary of
81.1502-96A(a) as it relates to §1.1502— the Treasury.

91A(qg)) for the period ending on the day':,I 4 by the Office of the Federal Redist ;5
. e y the ICe O € rFeaqderal Register on Jun
before June 25, 1999 to determine undég’ 1999, 1:27 p.m., and published in the issue of tf

§1.382-2T(d)(ii)(A) the earliest date thaﬁzederal Register for July 2, 1999, 64 F.R. 36116)
its testing period begins (treating the day
before June 25, 1999 as the end of a tax-
able year.) Thus, for example, if a consol-
idated group with no net operating losses
has a net unrealized built-in loss deter-
mined under 81.1502-91(g) on a testing
date after June 25, 1999, but, under
§1.1502—-91A(g), does not have a net un-
realized built-in loss for the period ending
on the day before June 25, 1999, the
group’s testing period begins no earlier
than June 25, 1999.

PART 602—OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

Par. 14. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 15. In 8602.101, paragraph (b) is
amended by removing the entry for
81.1502-95T, revising the entry for
81.1502-20, and adding entries in numer-
ical order to the table to read as follows:

§602.101 OMB Control numbers.

(b) * % %



