
fits and that was in existence on March
24, 1983, is treated as a nonqualified de-
ferred compensation plan for purposes of
this paragraph (b) to the extent it provides
benefits that would have satisfied one of
the retirement payment exclusions.

(7)  Retirement payment exclusions.
Retirement payment exclusionsare the 
exclusions from wages (for FICA tax pur-
poses) for retirement payments under sec-
tion 3121(a)(2)(A), (a)(3), and (a)(13)-
(A)(iii), as in effect on April 19, 1983 (the
day before enactment of the Social Secu-
rity Amendments of 1983).

(8)  Transition benefits.  Transition
benefitsare payments made after Decem-
ber 31, 1983, attributable to services ren-
dered before January 1, 1984.  For this
purpose, transition benefits are deter-
mined without regard to any changes
made in the terms of the plan after March
24, 1983, in the case of a March 24, 1983
agreement or after December 31, 1983, in
the case of a gap agreement.

(c)  Transition rules—(1)  In general.
Except as provided in paragraph (c)(2) or
(3) of this section, the general statutory
effective date described in paragraph (a)
of this section applies to benefit payments
after December 31, 1983.  Thus, except as
provided in paragraph (c)(2) or (3) of this
section, section 3121(v)(2) applies, and
the retirement payment exclusions do not
apply, to benefit payments made after De-
cember 31, 1983, even if the benefit pay-
ments are made under a March 24, 1983
agreement or a gap agreement. 

(2)  Transition benefits under a March
24, 1983 agreement.With respect to an
individual party to a March 24, 1983
agreement, transition benefits paid under
that March 24, 1983 agreement (except
for those paid under a 457(a) plan) are not
subject to the special timing rule of sec-
tion 3121(v)(2) and are subject to section
3121(a) as in effect on April 19, 1983.
Thus, transition benefits under a March
24, 1983 agreement (except for those
under a 457(a) plan) to an individual party
to a March 24, 1983 agreement are ex-
cluded from wages (for FICA tax pur-
poses) only if they qualify for any of the
retirement payment exclusions (or any
other exclusion provided under section
3121(a) as in effect on April 19, 1983).

(3)  Transition benefits under a gap
agreement.With respect to an individual
party to a gap agreement, the payor of

transition benefits under the gap agree-
ment must choose to either—

(i)  Take the transition benefits into ac-
count as wages when paid; or

(ii)  Take the amount deferred (within
the meaning of §31.3121(v)(2)–1(c)) with
respect to the transition benefits into ac-
count as wages under section 3121(v)(2)
(as if section 3121(v)(2) had applied be-
fore its general statutory effective date).

(d)  Determining transition benefit por-
tion. For purposes of determining the
portion of total benefits under a nonquali-
fied deferred compensation plan that rep-
resents transition benefits, if, under the
terms of the plan, benefit payments are
not attributed to specific years of service,
the employer may use any reasonable
method.  For example, if a plan provides
that the employee will receive benefits
equal to 2 percent of high 3-year average
compensation multiplied by years of ser-
vice, and the employee retires after 25
years of service, 9 of which are before
1984, the employer may determine that
9/25 of the total benefit payments to be
received beginning in 2000 are transition
benefits attributable to services performed
before 1984. 

(e)  Order of payment.If an employer
determines, in accordance with paragraph
(d) of this section, that a portion of the
total benefits under a nonqualified de-
ferred compensation plan constitutes tran-
sition benefits, then, for purposes of de-
termining the portion of each benefit
payment that constitutes transition bene-
fits, the employer must treat each benefit
payment as consisting of transition bene-
fits in the same proportion as the transi-
tion benefits that have not been paid (as of
January 1, 2000) bear to total benefits that
have not been paid (as of January 1,
2000), unless such allocation is inconsis-
tent with the terms of the plan.  However,
for a benefit payment made before Janu-
ary 1, 2000, the employer may use any
reasonable allocation method to deter-
mine the portion of a payment that con-
sists of transition benefits, provided that
the allocation method is consistent with
the terms of the plan.

PART 602 - OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

Par. 3.  The authority citation for part
602 continues to read as follows:

Authority:  26 U.S.C. 7805.
Par. 4.  In §602.101, paragraph (c) is

amended by adding the following entry in
the table in numerical order to read as fol-
lows:

§602.101  OMB Control numbers.

*  *  *  *  *

(c) * * * 

CFR part or section Current OMB
where identified control No.
and described  

*  *  *  *  *

31.3121(v)(2)–1  . . . . . . . . . . 1545–1643

*  *  *  *  *

Robert E. Wenzel,
Deputy Commissioner of 

Internal Revenue. 

Approved  December 23, 1998.

Donald C. Lubick,
Assistant Secretary of 

the Treasury.
(Tax Policy)

(Filed by the Office of the Federal Register on Janu-
ary 28, 1999, 8:45 a.m., and published in the issue of
the Federal Register for January 29, 1999, 64 F.R.
4542)

Section 3306.—Definitions

26 CFR 31.3306(r)(2)–1: Treatment of amounts
deferred under certain non-qualified deferred
compensation plans.

T.D. 8815

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 31

Federal Unemployment Tax Act
(FUTA) Taxation of Amounts
Under Employee Benefit Plans

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Final regulations.

SUMMARY:  This document contains
final regulations under section 3306(r)(2)
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of the Internal Revenue Code (Code), that
provide guidance as to when amounts de-
ferred under or paid from a nonqualified
deferred compensation plan are taken into
account as wages for purposes of the em-
ployment taxes imposed by the Federal
Unemployment Tax Act (FUTA).  Section
3306(r)(2), relating to treatment of certain
nonqualified deferred compensation, was
added to the Code by section 324 of the
Social Security Amendments of 1983.
These regulations provide guidance to
employers who maintain nonqualified de-
ferred compensation plans.

DATES:  Effective Date: These regula-
tions are effective January 29, 1999.

Applicability Date: These regulations
are applicable on and after January 1,
2000.  In addition, these regulations pro-
vide certain transition rules for amounts
deferred and benefits paid before January
1, 2000, including allowing employers to
use a reasonable, good faith interpretation
of section 3306(r)(2).

FOR FURTHER INFORMATION CON-
TACT:  Janine Cook, Linda E. Alsalihi, or
Margaret A. Owens, (202) 622-6040 (not
a toll-free number).

SUPPLEMENTARYINFORMATION:

Background

These final regulations amend the Em-
ployment Tax Regulations (26 CFR part
31) under section 3306(r)(2).  Section
3306(r)(2) was added to the Internal Rev-
enue Code (Code) by section 324 of the
Social Security Amendments of 1983
(1983 Amendments).  Section 2662(f)(2)
of the Deficit Reduction Act of 1984
(DEFRA)  amended section 324 of the
1983 Amendments.

Notice 94–96 (1994–2 C.B. 564) pro-
vides that until final regulations are is-
sued, the IRS will not challenge an em-
ployer ’ s determination of FUTA tax
liability with respect to a nonqualified de-
ferred compensation plan for periods be-
fore the effective date of any final regula-
tions if the determination is based on a
reasonable, good faith interpretation of
section 3306(r)(2).  On January 25, 1996,
a notice of proposed rulemaking (EE–55–
95), under section 3306(r)(2) was pub-
lished in the Federal Register (61 F.R.
2214), providing guidance related to the

FUTA tax treatment of amounts deferred
under or paid from certain nonqualified
deferred compensation plans.  On Decem-
ber 24, 1997, a notice of proposed rule-
making (REG–209484–87 and REG–
209807–95), under section 3306(r)(2), ex-
tending the proposed general effective
date of the regulations to January 1, 1998,
was published in the Federal Register
(62 F.R. 67304). 

Comments regarding the proposed reg-
ulations were received from the public,
and on June 24, 1996, the IRS held a pub-
lic hearing concerning the proposed
amendments.  After consideration of the
public comments received and the state-
ments made at the public hearing, the pro-
posed regulations are adopted as revised
by this Treasury decision.

Explanation of Provisions

These final regulations provide guid-
ance under section 3306(r)(2), relating to
when amounts deferred under or paid
from nonqualified deferred compensation
plans are taken into account as wages for
FUTA purposes.  These rules are substan-
tially similar to the rules applicable to the
FICA (Federal Insurance Contributions
Act) tax treatment of such amounts de-
ferred under section 3121(v)(2).  Thus,
these final regulations cross-reference the
final regulations under section
3121(v)(2) (FICA tax treatment of non-
qualified deferred compensation), pub-
lished elsewhere in this issue of the Fed-
eral Regi ster.

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in EO 12866.
Therefore, a regulatory assessment is not
required.  It also has been determined that
section 553(b) of the Administrative Pro-
cedure Act (5 U.S.C. chapter 5) does not
apply to these regulations, and because
the notice of proposed rulemaking was is-
sued prior to March 29, 1996, the Regula-
tory Flexibility Act (5 U.S.C. chapter 6)
does not apply.  Pursuant to section
7805(f) of the Internal Revenue Code, the
notice of proposed rulemaking preceding
these regulations was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
their impact on small business.

Drafting Information

The principal authors of these regula-
tions are Janine Cook, Linda E. Alsalihi,
and Margaret A. Owens, Office of the As-
sociate Chief Counsel (Employee Bene-
fits and Exempt Organizations).  How-
ever, other personnel from the IRS and
Treasury Department participated in their
development.

* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 31 is
amended as follows: 

PART 31—EMPLOYMENT TAXES
AND COLLECTION OF INCOME TAX
AT SOURCE

Paragraph 1.  The authority citation for
part 31 continues to read in part as fol-
lows:

Authority:  26 U.S.C. 7805 * * *
Par. 2.  Section 31.3306(r)(2)-1 is

added to read as follows: 

§31.3306(r)(2)–1 Treatment of amounts
deferred under certain nonqualified
deferred compensation plans. 

(a) In general. Section 3306(r)(2) pro-
vides a special timing rule for the tax im-
posed by section 3301 with respect to any
amount deferred under a nonqualified de-
ferred compensation plan.  Section
31.3121(v)(2)–1 contains rules relating to
when amounts deferred under certain
nonqualified deferred compensation plans
are wages for purposes of sections
3121(v)(2), 3101, and 3111.  The rules in
§31.3121(v)(2)–1 also apply to the spe-
cial timing rule of section 3306(r)(2).  For
purposes of applying the rules in
§31.3121(v)(2)–1 to section 3306(r)(2)
and this paragraph (a), references to the
Federal Insurance Contributions Act are
considered references to the Federal Un-
employment Tax Act (26 U.S.C. 3301 et
seq.), references to FICA are considered
references to FUTA, references to section
3101 or 3111 are considered references to
section 3301, references to section
3121(v)(2) are considered references to
section 3306(r)(2), references to section
3121(a), (a)(5), and (a)(13) are considered
references to section 3306(b), (b)(5), and
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(b)(10), respectively, and references to
§31.3121(a)–2(a) are considered refer-
ences to §31.3301–4.

(b)  Effective dates and transition rules.
Except as otherwise provided, section
3306(r)(2) applies to remuneration paid
after December 31, 1984.  Section
31.3121(v)(2)–2 contains effective date
rules for certain remuneration paid after
December 31, 1983, for purposes of section
3121(v)(2).  The rules in §31.3121(v)(2)–2
also apply to section 3306(r)(2).  For pur-
poses of applying the rules in
§31.3121(v)(2)–2 to section 3306(r)(2) and
this paragraph (b), references to section
3121(v)(2) are considered references to
section 3306(r)(2), and references to sec-
tion 3121(a)(2), (a)(3), or (a)(13) are con-
sidered references to section 3306(b)(2),
(b)(3), or (b)(10), respectively.  In addition,
references to §31.3121(v)(2)–1 are consid-
ered references to paragraph (a) of this sec-
tion.  For purposes of applying the rules of
§31.3121(v)(2)–2 to this paragraph (b) – 

(1)  References to “December 31,
1983” are considered references to “De-
cember 31, 1984”;

(2)  References to “before 1984” are
considered references to “before 1985”; 

(3)  References to “Federal Insurance
Contributions Act” are considered refer-
ences to “Federal Unemployment Tax
Act”; and

(4)  References to “FICA” are consid-
ered references to “FUTA”.

Robert E. Wenzel,
Deputy Commissioner of 

Internal Revenue.

Approved  December 23, 1998.

Donald C. Lubick,
Assistant Secretary of 

the Treasury.
(Tax Policy)

(Filed by the Office of the Federal Register on Janu-
ary 28, 1999, 8:45 a.m., and published in the issue of
the Federal Register for January 29, 1999, 64 F.R.
4540)

Section 7502.—Timely Mailing
Treated as Timely Filing and
Paying

26 CFR 301.7502–1: Timely mailing treated as
timely filing.

T.D. 8807

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 301

Timely Mailing Treated as
Timely Filing/Electronic
Postmark

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION:  Final and temporary regula-
tions.

SUMMARY:  This document contains
temporary and final regulations relating to
timely mailing treated as timely filing and
paying under section 7502.  The tempo-
rary regulations generally reflect changes
to the law made by the Internal Revenue
Service Restructuring and Reform Act
of 1998. The temporary regulations affect
taxpayers that file documents or make
payments or deposits.  The text of the
temporary regulations is also set forth in
the notice of proposed rulemaking on this
subject in the Proposed Rules section of
this issue of the Federal Register. 

DATES: Effective date:These regula-
tions are effective January 15, 1999. 

Applicability date:For dates of applic-
ability, see §301.7502–1T(f)(3).

FOR FURTHER INFORMATION CON-
TACT:  Charles A. Hall (202) 622- 4940
(not a toll-free call). 

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments to
the Regulations on Procedure and Admin-
istration (26 CFR part 301) under section
7502 relating to timely mailing treated as
timely fi l ing and paying.  Section
7502(c)(2) was amended by section
2003(b) of the Internal Revenue Service
Restructuring and Reform Act of 1998,
Public Law 105–206 (112 Stat. 725
(1998)), to authorize the Secretary to
provide the extent to which the prima
facie evidence of delivery and postmark
date rules apply to electronic filing.  

Explanation of Provisions

These temporary regulations add

§301.7502–1T(d) to provide that the date
of an electronic postmark given by an au-
thorized electronic return transmitter will
be deemed the filing date if the date of the
electronic postmark is on or before the fil-
ing due date.  It also permits the Commis-
sioner to enter into an agreement with an
electronic return transmitter or to pre-
scribe in forms, instructions, or other ap-
propriate guidance the procedures under
which the electronic return transmitter is
authorized to provide taxpayers with an
electronic postmark to acknowledge the
date and time that the electronic return
transmitter received the electronically
filed document.

An electronic return transmitter is de-
fined for purposes of the regulation the
same as in the revenue procedures gov-
erning the Electronic Filing Program, cur-
rently Rev. Proc. 98–50 (1998–38 I.R.B.
8 (September 21, 1998)), and the On-Line
Filing Program, currently Rev. Proc. 98–
51 (1998–38 I.R.B. 20 (September 21,
1998)).  An electronic postmark is a
record of the date and time that an autho-
rized electronic return transmitter re-
ceives the transmission of the taxpayer’s
electronically filed document on its host
system. 

For tax year 1998, the rules on elec-
tronic postmarks are effective for in-
come tax returns filed through elec-
tronic return transmitters authorized
to provide an electronic postmark pur-
suant to an agreement under the Elec-
tronic Tax Administration’s Request
for Agreement released on November
26, 1997.  Fortaxable years beginning
after 1998, the rules on electronic post-
marks are effective for documents sub-
mitted to electronic return transmitters
that are authorized to provide an elec-
tronic postmark pursuant to §301.7502–
1T(d)(2).

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in EO 12866.
Therefore, a regulatory assessment is not
required.  It also has been determined that
section 553(b) of the Administrative Pro-
cedure Act (5 U.S.C. chapter 5) does not
apply to these regulations, and because
these regulations do not impose a collec-
tion of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
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