Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 3121.—Definitions SUPPLEMENARY INFORMATION: 12,500 hours The annual estimated bur-
. den per recordkeeper varies from 2 hours
26 CFR 31.3121(v)(20-Treatment of amounts  -aPerwork ReductivAct to 10 hours, depending on the individual
gg:ﬁ;g‘:‘s”ar;i‘éenr;g::_” nonqualified defed The collection of information con- Circumstances, with an estimated average
tained in this final rule has been reviewe@' © hours The estimated number of
T.D. 8814 and, pending receipt and evaluation ofecordkeepers is 2,500.

public comments, approved by théfiee Estimates of the reporting burden in
DEPARTMENT OF THE TREASURY Management and Budget (OMB) undeg31.3121(v)(2)-1(f) and (g) are reflected

Internal Revenue Service 44 U.S.C. 3507 and assigned contrdl the burden estimates of Form 941, Em-
26 CFR Parts 31 and 602 number 1545—-1643. ployer’'s Quarterly FederaTax Return,

o The collection of information in this FOrmM 941¢, Supporting Statenéio Cor-
Federal Insurance Contributions  equiation is in §31.3121(v)(2)-1(b)(2).féct Information, Fan W-2, Wage and
Act (FICA) Taxation of Amounts  This information is required to implement'@x Statement, and ForW-2c, Cor-
Under Employee Benefit Plans Code section 3121(v)This information rectedWageandTex Statement.

_ _ will be used to identify the material terms /AN @gency may not conduct or sponso
AGENCY: Internal Revenue Serwceof a plan The collection of information is and a person is not required to respond to,

(IRS), Treasuy. required to obtain a benefitThe likely & collection of information unless itsi
recordkeepers are business or other foPl2ys @ valid control number assigned by
profit institutions. the Gfice of Management and Budget.

_ ) ) Comments on the collection of info  BOOKs or records relating to this collec-
SUMMARY: This document contains tion of information must be retained as

: . . ation should be sent todlOffice of
final regulations under section 3121(v)(2 anagement and BudgetAtin: Desk 10N @s their contents may become mater-
of the Internal Revenue Code (Code) th ficer for the Department of éhTrea- 1l in the administration of any internal
provide guidance as to when amounts de- revenue lw. General, tax returns and

ferred under or paid from a nonqualifie uy, Office of Information and Regula- i i i i
p ! q Qory Affairs, Washington, DC 20503, with tax return information are confidential, as
deferred compensation plan are taken int

Sopies to thenternal Revenue Service required by 26 U.S.C. 6103.
account as wages for purposes of the eMitn: IRS Reports Clearance Offige
ployment taxes imposed by the Federghp.rs.p washington, DC 20224. Com-
Insurance ContributimAct (FICA).  ents on the collection of information These regulations amend the Employ-
Section 3121(v)(2), relating to treatmentyoyiq pe received by March 30, 1999mert Tax Regulations (26 CFR part 31)
of certain nonqualified deferred compencomments are specifically requested consnder section 3121(v)(2). Section
sation, was added to the Code by sectiqfprning: 3121(v)(2) was added to the Internal Rev-
324 of the Social SecuyitAmendments \yhether the collection of information isenue Code (Code) by section 324 of the
of 1983 These regulations provide guid-necessary for the proper performance &ocial Securif Amendments of 1983
ance to employers who maintain nonquathe functions of the IRS, including (1983 Amendments). Section 2662(f)(2)
ified deferred compensation plans and t@hether the information will have practi-of the Deficit Reductin Act of 1984
participants in those plans. cal utility; (DEFRA) amended section 324 of the

The accuracy of the estimated burden a4983 Amendments.
DATES: Effective Date These regula- sociated with the collection of informa- Notice 94-96 (1994—2 C.B. 564) pro-
tions are ective January 29, 1999. tion (see below); vides that until final regulations are-i

Applicability Date These regulations How the qualiy, utility, and clarity of the sued, the IRS will not challenge an em-

are applicable on and after January information to be collected may be enployer’s determination of FIG tax
2000. In addition, these regulations prohanced; liability with respect to a nonqualified de-
vide certain transition rules for amountsHow the burden of complying with the col-ferred compensation plan for periods be-
deferred and benefits paid before Januatgction of information may be minimized,fore the éfective date of any final regula-
1, 2000, including allowing employers toincluding through the application of autotions if the determination is based on a
use a reasonable, good faith interpretatiamated collection techniques or other formseasonable, good faith interpretation of
of section 3121(v)(2). of information technology; and section 3121(v)(2). On January 25, 1996,

Estimates of capital or start-up costs and notice of proposed rulemaking (EE—
FOR FLRTHER INFORMATION CON- costs of operation, maintenance, and put-42—87) under section 3121(v)(2) was
TACT: Janine Cook, Linda.Rlsalihi, or chase of services to provide information. published in theFederal Registe (61
Margare A. Owens, (202) 622-6040 (not The estimated total annual recordkeed=R. 2194), providing guidance related to
a toll-free number). ing burden for §31.3121(v)(2)-1(b)(2) isthe Federal Insurance ContributsoAct

ACTION: Final regulations.

Backgound
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(FICA) tax treatment of amounts deferredute an amount deferred under a nonqualivages subject to the HI portion of FICA

under or paid from certain nonqualifiedfied deferred compensation plan. tax, dfective for 1994 and later years.

deferred compensation plans. On Decem- Under section 3121(v)(2)(A), any L _

ber 24, 1997, a notice of proposed ruleamount deferred under a nonqualified gefpplication of thesg Regulgnons'[axes

making (REG-209484-87 and REG-ferred compensation plan must be takelr’inposed by the Ralad RetiementTax

209807-95) under section 3121(v)(2) exinto account as wages for FAGax pur-

tending the proposed generdfextive poses as of the later of (1) when the ser- |n accordance with the cross-reference

date of the regulations to January 1, 1998jces are performed or (2) when there ify section 3231(e)(8)(B), the provisions

was published in th&ederal Register no substantial risk of forfeiture of theof section 3121(v)(2) and these final regu-

(62F.R. 67304). rights to such amountThis special tim- |ations also apply for purposes of the
Comments regarding the 1996 proing rule may result in imposition of FICA tgxes imposed by the Railroad Retirement

posed regulations were received from thtax before the benefit payments under thgax Act under sections 3201 through

public, and on June 24, 1996, the IR®lan begin. 3231.

held a public hearing concerning the pro- Section 3121(v)(2)(B) provides aesp

posed amendmentsAfter consideration cial exclusion (the nonduplication rule)Overview of Final Regulations

of the public comments received and théhat prevents double taxation. Once an

statements made at the public hearing, ttEemount deferred under a nonqualified d Sroposed regulations were favorable and,

proposed regulations are adopted as réerred compensation plan is taken into azccordingy, the final regulations retain

vised by ths Treasury decision. count as wages under the special timinﬁhe general structure and substance of the

rule, the nonduplication rule provides thabroposed regulations, including a wide
neither that amount nor the income attrib\'/ariety of examples illustrating the tsu
Sections 3101 and131 impose FICA Utable to that amount is again treated agance of the final regulations. Howeve
tax on employees and employers, respeE!CA Wages Thus, benefit payments commentators made a number of specific
tively. FICA tax consists of the Old-Age, Under & nonqualified deferred compensgscommendations for modifications and
Survivors, and Disability Insurancelion Plan are not subject to FAGax when ¢jarifications of the regulations. Ire+
(OASDI) tax and the Hospital Insurance?ctually or constructively paid (i.e., undeisponse to these comments, the final regu-
(HI) tax. Generaj}, FICA tax is com- the general timing rule for wage inclu-jations incorporate the modifications and
puted as a percentage of wages (as ¢don) if the benefit payments consist Otjarifications described belo
fined in section 3121(a)) with respect tgMmounts deferred under the plan that weteThe proposed regulations provided that
employment. Subject to specific excepprewously taken into account as FICA certain types of benefits do not result
tions, section 3121(a) defines wages as f29€S under the special timing rule plus from the deferral of compensation and,
remuneration for employment. Sectiorfittributable income. Convergebenefits  accordingy, are not subject to the spe-
31.3121(a)-2(a) provides that AGax is gnder a nonquaI]fled deferred compensa-cial timing rule under section
imposed at the time the remuneration jion Plan are subject to FACtax when ac-  3121(v)(2) The final regulations gen-
tually or constructively paid to the extent erally retain these rules. Howeyén
the benefits relate to an amount deferredresponse to comments, the final regula-

In general, comments received on the

Explanation of Povisions

actually or constructively paid.

1983 Amendments that was not previously taken into account tions allow certain cost-of-living adjust-

. under the special timing rule. ments provided to former employees to
_ Prior to the 198 Amendments, bene- . be treated as deferred compensation for
fits under a nonqualified deferred comRepeal ofMage Based Limitation purposes of section 3121(v)(2) and pro-

pensation plan generally were wages sub-

ject to FICA tax at the time they were

. . imit on the annual amount of wages sub-
actually or constructively pald,.unleséect to the OASDI portion of FIA? tax.  date of the final regulationsThe final

. : . Section 13207 of the Omnibus Budget
plied. These exclusions (former sectlorh I 9 which stock options, death benefits, dis-
...« Reconciliation Act of 1993 repealed the - X
3121(a)(2)(A), (a)(3), and (a)(13)(A)(iii)) dollar limit on the annual amount of 2ability benefits, and severance pay are
were repealed by the 19&mendments. excluded from the special timing rule.
Thus, under the 18Amendments, « The final regulations retain the distinc-
which generally apply to remuneration ) 1. 19 Amendments did not amend the de- tion between the method of calculating
paid after December 31, 1983, retiremefinition of net earnings from self- employment under the amount deferred (and the income on
payments are no longer excluded frorsection 1402(a) or the timing of the tax on self-em- that amount) for account balance plans
wages. Instead, the 13@mendments ployment income under section 1404ccordingy,  gnd the method for nonaccount balance
added section 3121(v)(2), which provide:tdhe special timing rule under section 3121(V)(2) ', on¢ byt provide additional guidance
e . . oes not apply to nonqualified deferred compensa- ", . .
a special timing rule for wages (within the;jo, hat constitutes net eamings from self-employ- SIMPlifying those calculations The

meaning of section 3121(a)) that constment. final regulations provide that a plan that

Section 3121(a)(1) imposes a dollar vide transition r_elief for window foF
grams that begin before théfective
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bases benefits on an account balancedate on which amounts deferred arahether the special timing rule is elective
but permits optional forms (such as an- taken into account to a later date withirand whether failure to comply with the
nuities) can use the simple methodol- the yea, and also broaden and simplifyspecial timing rule may lead to the impo-
ogy that applies to account balance two options that provide additional timesition of interest or penaltieShe special
plans if the plan terms preclude a subsi- to calculate the amount deferred. Th&ming rule is not elective and, if an em-
dized optional form Also, a nonac- first option permits an employer to estiployer does not take an amount deferred
count balance plan that provides multi- mate the amount deferred and then adito account (including payment of any
ple benefit distribution options or just it at any time within three months.resulting FIG\ tax) when required by sec-
commencement dates under plan termsAlternatively, FICA tax payment can be tion 3121(v)(2), interest and penalties
that preclude subsidized optional forms postponed by treating the entire amouritay be imposed. Moreorédo the extent
and commencement dates can deter-deferred as if it were deferred on a datgat the amount deferred is not taken into
mine the amount deferred by assuming that is within three months of the datéccount in accordance with the special
that a participant elects to receive the the amount is otherwise required to b&ming rule, the nonduplication rule,
normal form of payment (regardless of taken into account, provided that tha!nder which amounts deferred that are

which option is actually elected). amount deferred is increased by interegfOPerly taken into account under the spe-
« The final regulations clarify the rules at the applicable federal r&t¢AFR) cial timing rule are excluded from FICA
governing when income under an ac- yntil it is included in wages. wages upon payment, does not gppl

s e o S5 s or et o
_ : ons pecial transition rules that provide Rrasult from the Deferral of
provide that, while the determination of gjief to employers that, prior to the ef-
whether an account balance plan is fective date of the regulations, followed
using a reasonable interest rate gene 5 reasonable, good faith interpretation The definition of a nonqualified de-
ally is made annuafl a rate that is  f gection 3121(v)(2). Under the finalferred compensation plan for purposes of

specified for a fixed period of up to five  regylations, amounts deferred for 1998ection 3121(v)(2) is set forth in @ar
years is treated as reasonable for thaty4 1995 can be taken into accoungraph (b) of the regulationsA number of
period if it was reasonable when it was \yithout interest, as late as March 31¢omments were received on the rules in
specified (even if it ceases to be reason-5q0q_ Fyrthe the final regulations re- the proposed regulations for determining
able during the periOd for which it is flect the transition rule in the proposethethel' an amount or benefit results from
specified). regulations under which amounts dethe deferral of compensation subject to
The final regulations retain the structure ¢, raq that would have been required dihe special timing rule of section
of the rules in the proposed regulations o iyeq to be taken into account be3121(v)(2) The final regulations make
under which FI@ tax payments are not .. 1994 are treated as having beetfveral clarifications and changes to re-
required to be made on amounts that are. o .11y taken into account beforellect these commentsThe regulations

Compensation

not reasonably ascertainable untif-ce 994, clarify that the grant (as well as the exer-
tain uncertainties related to benefit pay- cise) of stock options, stock appreciation
ments are resolvedThose rules permit Summary of Comments Received and  rights, and other stock value rights gener-
earlier inclusion with a true-up at theChanges Made ally is not subject to section 3121(v)(2).

resolution date, when those uncemai o o Thus, FIQA tax is not imposed at the time

ties are resolved. Howenethe final @ Application of the Specialiming of grant, but is generally imposed at the
regulations modify the calculation of Rule time of exercise. No inference is intended

the true-up to eliminate the risk that ad- 1, . o0 ia| timing rule provided undeS t0 Whether or not these options and
ditional amounts will have to be taken

( . Section 3121(v)(2) is set forth in @ar rights are deferred compensation for any
into account at the resolution date be-raph (a) of the regulationsThe special tax purposes other than section

T ot 1 afiming e mposes o amauns S0, L
y %eferred under nonqualified deferred € final reguiations retain the rule in

resolution date. he proposed regulations that benefits es-

. . . compensation plans at the later of the date . C
The final regulations permit ame . . . ablished after termination of employment
when the services creating the right to the
ployer to choose how the amounts de-
ferred under a plan over a series of

are not subject to section 3121(v)(2).
mount deferred are performed and th .
ate on which the right to that amount i oweva, in response to comments, the
years can be allocated among thos% I biect t bstantial risk v
years when the plan formula does ngdt© 'onger subject to a substantial 1isk Q

tjnal regulations provide an exception
under which certain payments to which

do so by its terms (for example, Wheréorfelture This date usually is earlier thanthe employee obtains a legally binding

the plan has a benefit formula that inWhen any benefit is paid. Several Comr'ight after termination of employment that
cludes an fiset of another plas bene-

mentators requested clarification as Qe in the nature of cost-of-living adjust-
fit).

R . , . ents are nonetheless subject to section
The final regulations retain the flexibil- . ¢ feaulations define the applicable federaly |, ) (\ y 5y
. : g =7 rate as the mid-term applicable federal rate, as d&- = . . .
ity provided in the proposed regulationsined pursuant to section 1274(d), for January 1 of The final regulations retain the rule in

permitting an employer to delay thethe calendar yeacompounded annugll the proposed regulations that window
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benefits do not result from the deferral ofixed period of up to five years and thathat provides benefits that are not fixed
compensation. Howevgehe final regula- was reasonable when it was specified igntil certain future events oagsuch as a
tions include a transition rule under whichreated as continuing to be reasonablgonaccount balance plan with subsidized
window benefits can be treated as subje@tven if it subsequently ceases to be reaptional forms or a long-term incentive
to section 3121(v)(2) if the window pro-sonable during the period for which it isplan that depends on subsequent corpo-
gram commences prior to January 1, 200&pecified). rate performance The final regulations
(the generalféective date of the final reg-  The final regulations also clarify whatretain the rule in the proposed regulations
ulations). Payments made pursuant to eonstitutes a predetermined actual investhat allows optional inclusion of these
window program that qualifies for thement and provide rules for determining@mounts at an earlier date with a true-up
transition rule are not subject to AGax the amount deferred in cases in which imat the resolution date when the amount
under the general timing rule at the timeome is credited under a plan that use¥ferred becomes reasonably ascertai
payment is made, provided that the-pr neither a predetermined actual investmes@ple.

sent value of the window benefits hasior a reasonable interest rate. In theseUnder the proposed regulations, the
been taken into account under sectiogases, the final regulations generally pregarly inclusion amount was to be accumu-

3121(v)(2) on a timely basis. vide for the income credited in excess ogted to the resolution date at an interest
A ¢ Bal . AFR to be treated as an additional amouri@te (and with a mortality assumption, if
¢. Account Balance Flans deferred. Howewe the final regulations appropriate) that was reasonable at the

Paragraph (C) Of the regulations deﬁneerovide that |f the employer takes into acearly inCIUSion date. That aCCUmulated
account balance p|an and provides tha@punt as an additional amount deferreamount was then Comp.ared to the _present
for purposes of section 3121(v)(2), théhe income credited to the extent it exVa|Ue_0f payments using actuariad-a
amount deferred under an account bateeds a reasonable rate of interest calcB¥mPptions that were reasonable at the res-
ance plan generally is based on thited by the employethe remaining in- olution date This methodology exposes
amount of principal credited to the-a come (which is no greater than 4he employer to the ns_k that an addmo_nal
count. Commentators asked whether gasonable rate of interest) is exclude@Mount could be required to be taken into
plan that permits optional forms of benefiffom FICA wages. account at the resolution date solely as a

can be treated as an account balance planSome commentators suggested that tigsult of changes in interest rates between

The final regulations provide that if theemploye’s creditworthiness should pethe early inclusion date and the resolution

plaris terms preclude subsidies gf-o Permitted to be considered in determining@te- In response to comments, this true-
tional forms of benefit (for example, if, whether the interest rate credited under ‘& methodology has been modified.

under the terms of the plan at the time thielan of the employer is reasonabl&he . Under the final regulations, in perform-
amount is deferred, alternative forms ofinal regulations, like the proposed regu'"9 the true-up, the amount taken into ac-
payment will be actuarially equivalent tolations, permit the amount deferred to b§OUNt &t the early inclusion date is con-
the account balance based on a rate of igalculated after application of a discounY®"ed 10 an actuarially equivalent benefit
terest that will be reasonable at the timto reflect the time value of money and thé)ayment stream in the f_orm, z_and with the
the optional form is elected), the plarfisk that benefits will not be paid due tocommemileme.r:jt_rdhate, in which 'bedneﬁts
does not fail to be an account balance plgteath. Howewve no discount is permitted are actually paid The conversion Is done

- : . using actuarial assumptions that were rea-
for the risk that the amount deferred will . .
merely because of the availability of op sonable as of the early inclusion date.

tional forms of benefit. not be paid by the employe Permitting . )
AR . The benefit payment stream thus derived
employers to implicitly achieve the sameI compare% )t/o the benefits actually
d. Income and Reasonable Rate of result through the interest rate crediteasa able To the extent the benefit pav.
Interest under an account balance plan would H&Y pay

ment stream actually payable exceeds the

Under paragraph (d) of the proposed’ C?niﬁte?t V\:'th thll‘c’ [e strlcélorActcord— .tbenefit payment stream that is actuarially
regulations, if an account balance pIaH1g y, the Tinal reguiations do not permi

e emolove's creditworthiness to be equivalent to the amount taken into ac-
credits income based on a reasonable rdf¥ ploy ._count at the early inclusion date, the pre-

of interest or a rate of return that does n&Orgssltdreartidclrr;gi?;?jr[}nrzglgrgawrllzahgfr tt:: énéent value of the excess (determined using
exceed the rate of return on a predete@ P Nctuarial assumptions that are reasonable

mined actual investment specified undePlOyer is reasonable. as of the resolution date) must be taken
the plan, FI@ tax would not be imposed o Treatment 6Amounts Deferred that N0 account on the resolution date. If the
on that income A number of commenta- 416 ot Reasonaphscertainable benefit payment stream that is actuarially
tors requested clarification as to whether a equivalent to the amount taken into ac-

rate of interest that was fixed for an ex- Paragraph (e) of the final regulationgount at the early inclusion date equals (or
tended period could be reasonable for thietains the rule in the proposed remul exceeds) the actual benefit payment

purpose The final regulations clarify that tions that the amount deferred need not lsream, no additional amount is required

the determination of whether interestaken into account until it is reasonablyto be taken into account at the resolution

credited under an account balance plan &scertainableThis rule addresses the dif-date, regardless of any changes in interest
reasonable is generally made annyallficulty of determining the appropriaterates between the early inclusion date and
Howeve, a rate that is specified for aamount to be taken into account for a plathe resolution dateThis method—an an-
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nuity purchase model—eliminates the The regulations also retain the rule oéstimate date or overestimates the amount
risk that the employer will be required toadministrative convenience that was imleferred on the estimate date, thm-e
take additional amounts into accounthe proposed regulations under which thployer must correct any previously-re-
merely because of interest rate changesnount deferred during a year can bported wage information.
between the early inclusion date and thieated as required to be taken in® a Furthe, the final regulations provide
resolution date. count at any later date during the geathat, under the second alternative method,
In addition, the final regulations pro-provided that income attributable to thehe lag method, an employer may treat the
vide that an amount deferred under ceamount deferred through that date is inamount deferred on any date as wages
tain nonaccount balance plans that permifuded Thus, in a nonaccount balanceaid on any date that is no later than three
optional forms of benefit or alternativeplan this rule permits the present value ahonths following the date the amount de-
commencement dates will not fail to beamounts deferred throughout a year to Herred is required to be taken into account.
reasonably ascertainable merely becausletermined as of the end of the year baséad addition, in response to comments, the
the form or commencement date has non the employe€s age and appropriate acfinal regulations simplify use of the lag
been selected. If the terms of a nonaduarial assumptions at the end of theryeamethod by permitting the FKCtax due to
count balance plan, at the time an amount . be calculated using a fixed rate of interest,
is deferred, provide that the amount Vithholding Rules not less thaAFR, rather than on the basis
payable under each optional form and For purposes of withholding anded of income under the plan.

commencement date WI|| be eqU'Va|enE)ositing FIO,B‘ tax, peragraph (f) of the Effective Dates
using actuarial assumptions that are re@na| regulations provides that an amount
sonable at the resolution date (gengrallgeferred under a nonqualified deferred These final regulations are applicable
the time the optional form and BB  compensation plan generally is treated am and after January 1, 2000. Howeve
mencement date are selected) the amoyphges paid by the employer and receivetthe final regulations include certain spe-
deferred can be calculated based solely ¢y the employee at the time it is taken inteial transition provisions for periods be-
the normal form of payment commencingaccount under section 3121(v)(2) andore January 1, 2000.
at normal commencement date (regardhese regulations. Howavén certain sit-  For amounts deferred and benefits paid
less of which optional form or @@ yations, the employer may be unable tbefore the January 1, 2000 genefi¢@
mencement date is ultimately selected}eadily calculate the amount deferred fotive date, an employer may rely on a rea-
For this purpose, the normal form of beng given year by December 31 of thatlyeasonable, good faith interpretation ofcse
efit commencing at normal commenc The proposed regulations provided reliefion 3121(v)(2), taking into account Notice
ment date is the form and date oo in these situations by allowing employer94-96 The final regulations specifically
mencement under which the paymentg use either of two alternative methodsprovide that an employer will be deemed
due to an employee under the plan are ethe estimated method and the lag methoth have determined FICtax liability and
pressed, before adjustments for form ofor withholding and depositing FiCtax. — satisfied FIQ tax withholding require-
timing of commencement of payments. The final regulations provide broademments in accordance with a reasonable,
The final regulations clarify how to al-relief by permitting these methods to bgood faith interpretation of section
locate amounts deferred among periodgsed as of any date during the year and f81.21(v)(2) if that liability is determined in
for purposes of the early inclusion rulesthe methods to be available without reaccordance with the final regulations and
including a rule requested by commentagard to whether the amount deferred caime withholding method and timing com-
tors concerning planfsets. For exam- be readily calculatedThus, the final reg- ply with the final regulations An em-
ple, the final regulations provide a rule tailations provide that, under the estimategloyer will also be deemed to have deter-
determine how amounts deferred are to haethod, an employer may make a reasomined FICA tax liability and satisfied
allocated among years in cases in whichble estimate of the amount deferred as ICA tax withholding requirements in ac-
an employee obtains a legally bindinghe date the amount deferred is required mrdance with a reasonable, good faith in-
right in each of several years to receivee taken into account. If the employeterpretation of section 3121(v)(2) if that li-
payments from a nonqualified deferredinderestimates the amount deferred thability is determined in accordance with
compensation plan that provides a specshould have been taken into account anthe proposed regulations and the withhold-
fied gross benefit for the years which is teherefore, deposits less FAGax than the ing method and timing comply with the
be dfset by the benefits payable under amount due, the employer may treat thproposed regulations. Whether an em-
qualified plan. Under this rule, theshortfall as wages either on the estimaigoyer has made a reasonable, good faith
amount deferred in the first year may belate or on any date that is within threénterpretation of section 3121(v)(2) will be
treated as equal to the gross benefit for thmonths thereafte If the employer over- determined based on the relevant facts and
yed, reduced by theftset applicable at estimates the amount deferred that shoutdrcumstances, including consistency of
the end of the first year (even if thBset have been taken into account as wages treatment by the employer and the extent
increases after the end of that yeaFfhe the estimate date, the employer may claino which the employer has resolved un-
same method applies to subsequent yeassrefund or credit in accordance with seclear issues in its favo
with adjustments for amounts allocated ttions 6402, 6413, and &5. If the em-  The regulations address consistency in
an earlier yea ployer treats any shortfall as wages on thide treatment of stock options, stock ap-
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preciation rights, or other stock value The final regulations include a newDrafting Information

rights that are exercised before the Jantransition rule for amounts deferred that o

ary 1, 2000 generaffective date. Under were required to be taken into account in 1€ Principal authors of these regula-
the final regulations, the grant of thesd994 or 1995. Under the final regul 1ONS are Janine Cook, Linda Alsalihi,
options and rights cannot be treated a®ns, an employer will be treated as takdnd Magaré A. Owens, Qfice of theAs-
subject to section 3121(v)(2) after Deing the amount deferred into accounfociate Chief Counsel (Employee Bene-
cember 31, 1999, and FACtax generally under the final regulations to the extenttS and Exempt @anizations). How-
applies at exercise. For periods beforthe employer takes the amount into acVe: other personnel from the IRS and
January 1, 2000, an employer that treatount by treating it as wages paid by thé'€asury Department participated in their
the grant of such an option or right as sutemployer and received by the employed€velopment.

ject to section 3121(v)(2) has not acted ias of any date priop#pril 1, 2000 The * ok ok % *

accordance with a reasonable, good faitamount taken into account beddkpril 1,

interpretation of section 3121(v)(2) if the2000, is not required to be increased bfdoption d Amendments to the

employer has not treated that grant and alttributable income or interest. Regulations
earlier grants as subject to section These and the other transition provi- )
3121(v)(2). sions of the final regulations are in addi- Accordingy, 26 CFR parts 31 and 602

The final regulations include a trans tion to the interest-free adjustment proce2'® amended as follows:
tion rule for perioddbefore 1994 that ap- dures that are available under sectiopa RT 31—EMPLOYMENT TAXES
plies if the employer acted in accordanc6205 at any time before the period of limaNnD COLLECTION OF INCOME TAX
with a reasonable, good faith interpretaitations has expired Thus, for example, A1 soURCE
tion of section 3121(v)(2). Under thiswith respect to a FI& tax return (Form
rule, an amount deferred that would be re341) for a period before théfective date, = Paragraph .1 The authority citation for
quired or permitted to be taken into acan employer may make an adjustment tpart 31 continues to read in part a$ fo
count in any period that ends prior to Jartake an amount deferred under a nonqudbws:
uary 1, 1994, under the final regulationsified deferred compensation plan into ac- Authority: 26 U.S.C. 7805 * * *
is treated as if it had been taken into acount in accordance with the final regula- Pa. 2. Sections 31.3121(v)(2)-1 and
count in accordance with the final regulations if the period is still open. 31.3121(v)(2)-2 are added to read as fol-
tions? For example, in the case of an Section 31.3121(v)(2)-2 of the finallows:
amount deferred before 1994 that was nogégulations provides special rules relatin
reasonably ascertainable, the employer o a March 24, 1983 agreement and cep3+-3121(v)(2)-Treatment of amounts
treated as having taken the amount déain agreements adopted after March 24&€fered under certain nonqualified
ferred into account at an early inclusiorl983, and before January 1, 1984. Thiefered compensation plans.
date before 1994 using a method permifinal regulations also include certain clari- (a) Timing of wage inclusion-(1)
ted in the final regulations, including anications to the transition rules that havgsaneral timing rule for wagesRemuner-
ticipation of the actual form in which thebeen made in response to comments Qion for employment that constitutes
benefit payments attributable to thehe proposed regulations, including cIariWages within the meaning of section
amount deferred are paid and the actufitation of the &ect of post-1983 amend—3121(a) generally is taken into account
date of commencementThus, the em- ments.
ployer is not required to pay any addi- . TR i
tional FICA tax when the amount deferred>Pecial Analyses Sﬁ;:Zlétgirgnicgl(gllcﬁg(;]a; Z? ;rr?epgrsneed
becomes reasonably ascertainable or i hag peen determined that thieea- the remuneration is actually or construc-
when the benefit payments attributable tQ,,y gecision is not a significant regul tively paid. See §31.3121(a)-2(a).
the amount deferred are actually or conyyry action as defined in EO 12866. (2) Special timing rule for an amount
structively paid. Therefore, a regulatory assessment is ndefered under a nonqualified defed
3 For purposes of FUS tax, the period of limita- requ_ired. It also has begn_determined thabmpensation plan-(i) In ggnera,l To
. : ’ section 553(b) of thAdministrative Pro- the extent that remuneration deferred
tions is generally based on calendar quarters -
(whereas, for purposes of the Federal Unemplo C€dUBACt (5 U.S.C. chapter 5) does notnder a nonqualified deferred compensa-
mert Tax Act (FUTA) tax, the period of limitations @apply to these regulations, and becaug®n plan constitutes wages within the
is based on calendar years). See section 6501. the notice of proposed rulemaking was ismeaning of section 3121(a), the remuner-
~ “The proposed regulations (as amended in 1998),ed prior to March 29, 1996, the Regulaation is subject to the special timing rule
included a similar rule applicable to periods thaﬁory Flexibility Act (5 U.S.C. chapter 6) described in this paragraph (a)(2). Remu-
were closed as of January 1, 1998 (which generalgoeS not a . L :
would have been periods before 1994). Comment&l ppl. Pursuant to sectionneration is considered deferred under a
tors recommended that this rule apply even if the pe£805(f) of the Internal Revenue Code, thaonqualified deferred compensation plan
riod is kept open beyond the normal period of liminotice of proposed rulemaking precedingvithin the meaning of section 3121(v)(2)
tations, such as by agreement with the IRS or by fhese regulations was submitted to thand this section only if it is provided pur-
claim for refund. In response to those commentgyyjo¢ o nsel fpAdvocacy of the Small suant to a plan described in paragraph (b)
the final regulations provide that this rule applies to ; . . . .
all periods prior to 1994 regardless of whether th&Usines Administration for comment on of this section The amount deferred
period remains their impact on small business. under a nonqualified deferred compensa-

for purposes of the Federal Insurance
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tion plan is determined under paragrapthe general timing rule described in parawhich the material terms of the plan are
(c) of this section. graph (a)(1) of this section or the speciaet forth in writing. For purposes of this
(i) Special timing rule Except as oth- timing rule described in this paragraptsection, a plan will be deemed to be set
erwise provided in this section, an amour(@)(2). For example, benefits under &orth in writing if it is set forth in any
deferred under a nonqualified deferredleath benefit plan described in sectionther form that is approved by the Com-
compensation plan is required to be takedl21(a)(13) do not constitute wages fomissione. The material terms of the plan
into account as wages for FAGax pur- FICA tax purposesTherefore, these ben-include the amount (or the method or for-
poses as of the later of— efits are not included as wages under thaula for determining the amount) of de-
(A) The date on which the servicegjeneral timing rule described in paraferred compensation to be provided under
creating the right to that amount are pemgraph (a)(1) of this section or the speciahe plan and the time when it may or will
formed (within the meaning of paragraphiming rule described in this paragraptbe provided.
(e)(2) of this section); or (a)(2), even if the death benefit plan (i) Plan amendmentsin the case of
(B) The date on which the right to thatwould otherwise be considered a nonquakn amendment that increases the amount
amount is no longer subject to a substaified deferred compensation plan withindeferred under a nonqualified deferred
tial risk of forfeiture (within the meaning the meaning of paragraph (b)(1) of thisompensation plan, the plan is not consid-
of paragraph (e)(3) of this section). section. ered established with respect to the addi-
(iii) Inclusion in wages only once (b) Nonqualified defeed compensa- tional amount deferred until the plan, as
(nonduplication rule) Once an amount tion plan—(1) In general For purposes amended, is established in accordance
deferred under a nonqualified deferredf this section, the termonqualified de- with paragraph (b)(2)(i) of this section.
compensation plan is taken into accourferred compensation ptameans any plan  (iii) Transition rule for written plame-
(within the meaning of paragraph (d)(1)or other arrangement, other than a plaguirement For purposes of this section,
of this section), then neither the amoundescribed in section 3121(a)(5), that is esn unwritten plan that was adopted and
taken into account nor the income attribtablished (within the meaning of @mar effective before March 25, 1996, is
utable to the amount taken into accourgraph (b)(2) of this section) by an emireated as established under this section as
(within the meaning of paragraph (d)(2)ployer for one or more of its employeespf the later of the date on which it was
of this section) is treated as wages foand that provides for the deferral of comadopted or becameffective, provided
FICA tax purposes at any time thereafte pensation (within the meaning of par that the material terms of the plan are set
(iv) Benefits that do natesult fom a graph (b)(3) of this section)A nonquali- forth in writing before January 1, 2000.
deferral of compensationlf a nonquali- fied deferred compensation plan may be (3) Plan must povide for the deferral
fied deferred compensation plan (withiradopted unilaterally by the employer oiof compensation-(i) Deferral of com-
the meaning of paragraph (b)(1) of thisnay be negotiated among or agreed to lpensation defined A plan provides for
section) provides both a benefit that rethe employer and one or more employedhke deferral of compensatiowith respect
sults from the deferral of compensatioror employee representatived plan may to an employee only if, under the terms of
(within the meaning of paragraph (b)(3)constitute a nonqualified deferrednco the plan and the relevant facts and ci
of this section) and a benefit that does ngensation plan under this section withoutumstances, the employee has a legally
result from the deferral of compensationregard to whether the deferrals under theginding right during a calendar year to
the benefit that does not result from th@lan are made pursuant to an election lgompensation that has not been actually
deferral of compensation is not subject tthe employee or whether the amounts der constructively received and that, pur-
the special timing rule described in thiderred are treated as deferred compenssuant to the terms of the plan, is payable
paragraph (a)(2). For example, if a nontion for income tax purposes (e.g.to (or on behalf of) the employee in a later
qualified deferred compensation plan prowhether the amounts are subject to the dgea. An employee does not have a
vides retirement benefits which resulduction rules of section 404). In additionJegally binding right to compensation if
from the deferral of compensation an@ plan may constitute a nonqualified dethat compensation may be unilaterally re-
disability pay (within the meaning of ferred compensation plan under this sectuced or eliminated by the employer after
paragraph (b)(4)(iv)(C) of this section)tion whether or not it is an employee benthe services creating the right to the com-
which does not result from the deferral oéfit plan under section 3(3) of thepensation have been performed. For this
compensation, the retirement benefitEmployee Retirement Income Securitypurpose, compensation is not considered
provided under the plan are subject to thact of 1974 (ERISA), as amended (2%ubject to unilateral reduction or elimina-
special timing rule in this paragraph (a)(2U.S.C. 1002(3)). For purposes of thigion merely because it may be reduced or
and the disability pay is not. section, except where the contextimnd eliminated by operation of the objective
(v) Remuneration that does not constieates otherwise, the term plan includes terms of the plan, such as the application
tute wages If remuneration under a non-plan or other arrangement. of an objective provision creating a sub-
qualified deferred compensation plan (2) Plan establishmenrt(i) Date plan stantial risk of forfeiture (within the
does not constitute wages within thés established For purposes of this sec-meaning of section 83). Similgrlan em-
meaning of section 3121(a), then that retion, a plan is established on the latest gfloyee does not fail to have a legally
muneration is not taken into account athe date on which it is adopted, the datkinding right to compensation merely be-
wages for FI@ tax purposes under eitheron which it is éfective, and the date oncause the amount of compensation is de-
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termined under a formula that provideslition, amounts received as a result of thiarough (iii) are considered severance pay
for benefits to be féset by benefits pro- exercise of a stock option, stock apprecider purposes of this paragraph (b)(4)(iv).
vided under a plan that is qualified undetion right, or other stock value right dolf benefits are provided under a severance
section 401(a), or because benefits are reet result from the deferral of compensapay arrangement (within the meaning of
duced due to investment lossas io a tion for purposes of section 3121(v)(2) ifsection 3(2)(B)(i) of ERISA), but do not
final average pay plan, subsequert d such amounts are actually or construcsatisfy one or more of the conditions in 29
creases in compensation. tively received in the calendar year of th€FR 2510.3-2(b)(1)(i) through (iii), then
(i) Compensation payable pursuant texercise. For purposes of this paragraphhether those benefits are severance pay
the employes customary payment timing(b)(4)(ii), a stock value right is a rightwithin the meaning of this paragraph
arrangement There is no deferral of granted to an employee with respect t(b)(4)(iv) depends upon the relevant facts
compensation (within the meaning of thisne or more shares of employer stoc&nd circumstances. For this purpose, rele-
paragraph (b)(3)) merely because conthat, to the extent exercised, entitles theant facts and circumstances include
pensation is paid after the last day of amployee to a payment for each share @fhether the benefits are provided over a
calendar year pursuant to the timingtock equal to the excess, or a percentagbort period of time commencing imme-
arrangement under which the employeof the excess, of the value of a share afiately after (or shortly after) termination
ordinarily compensates employees fothe employ€es stock on the date of exer-of employment or for a substantial period
services performed during a payrok-p cise over a specified price (greater thaaf time following termination of employ-
riod described in section 3401(b). zero) Thus, for example, the term stockment and whether the benefits are pro-
(iii) Short-term deferrals If, under a value right does not include a phantorwided after any termination or only after
nonqualified deferred compensation plarstock or other arrangement under whichetirement (or another specified type of
there is a deferral of compensatiormn employee is awarded the right & r termination). Benefits provided under a
(within the meaning of this paragraphceive a fixed payment equal to the valuseverance pay arrangement (within the
(b)(3)) that causes an amount to be def a specified number of shares of emmeaning of section 3(2)(B)(i) of ERISA)
ferred from a calendar year to a date tha@loyer stock. are in all cases severance pay within the
is not more than a brief period of time (iii) Restricted poperty. If an em- meaning of this paragraph (b)(4)(iv) if the
after the end of that calendar yethen, at ployee receives property from, or purbenefits payable under the plan upon an
the employ€s option, that amount maysuant to, a plan maintained by an ememployeés termination of employment
be treated as if it were not subject to thployer, there is no deferral of are payable only if that termination is in-
special timing rule described in paragrapbompensation (within the meaning of secvoluntas.
(a)(2) of this section An employer may tion 3121(v)(2)) merely because the value (C) Death benefits and disability
apply this option only if the employerof the property is not includible in incomepay—(1) General definition Payments
does so for all employees covered by th@inder section 83) in the year of receiptnade under a nonqualified deferred com-
plan and all substantially similar nonqualby reason of the property being nontrangensation plan in the event of death are
ified deferred compensation plans. Foferable and subject to a substantial risk afeath benefits within the meaning of this
purposes of this paragraph (b)(3)(iii)forfeiture. Howeve a plan under which paragraph (b)(4)(iv), but only to the ex-
whether compensation is deferred to an employee obtains a legally bindindent the total benefits payable under the
date that is not more than a brief period aight to receive property (whether or noplan exceed the lifetime benefits payable
time after the end of a calendar year is dé¢he property is restricted property) in a fuunder the plan. Similar] payments made
termined in accordance with 81.404(b)ture year may provide for the deferral ofinder a nonqualified deferred compensa-
1T, Q&A-2, of this chapte compensation within the meaning of paration plan in the event of disability are dis-
(4) Plans, arrangements, and benefitgraph (b)(3) of this section and, accordability pay within the meaning of this
that do not povide for the deferral of ingly, may constitute a nonqualified deparagraph (b)(4)(iv), but only to the ex-
compensation-(i) In general Notwith- ferred compensation plan, even thougtent the disability benefits payable under
standing paragraph (b)(3)(i) of this secbenefits under the plan are or may be paithe plan exceed the lifetime benefits
tion, an amount or benefit described irn the form of propext payable under the plariccordingly, any
any of paragraphs (b)(4)(ii) through (viii) (iv) Certain welfae benefits—(A) In benefits that a nonqualified deferred com-
of this section is not treated as resultingeneral Vacation benefits, sick leave,pensation plan provides in the event of
from the deferral of compensation forcompensatory time, disability pasever- death or disability that are associated with
purposes of section 3121(v)(2) and thiance pg, and death benefits do not resulan amount deferred under this section are
section and, thus, is not subject to the sp&om the deferral of compensation fordisregarded in applying this section to the
cial timing rule of paragraph (a)(2) of thispurposes of section 3121(v)(2), even iéxtent the benefits payable under the plan
section. those benefits constitute wages within thin the event of death or in the event of dis-
(i) Stock options, stock apriation meaning of section 3121(a). ability have a value in excess of the life-
rights, and other stock value rightShe (B) Severance pa Benefits that are time benefits payable under the plan.
grant of a stock option, stock appreciatioprovided under a severance pay arrange-(2) Total benefits payable definedor
right, or other stock value right does notment (within the meaning of sectionpurposes of paragraph (b)(4)(iv)(C)(1) of
constitute the deferral of compensatio(2)(B)(i) of ERISA) that satisfies thethis section, the term total benefits
for purposes of section 3121(v)(2). In adeonditions in 29 CFR 2510.3-2(b)(1)(i)payable under a plan means the present
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value of theotal benefits payablto or on tion with impending termination of em- (1) An employeés termination of em-
behalf of the employee (including keen ployment under paragraph (b)(4)(v)(B) oployment occurs within 12 months of the
fits payable in the event of the employgee (C) of this section do not result from thesstablishment of the plan (or amendment)
death) under the plan, disregarding angeferral of compensation within theproviding the benefit; and

benefits that are payable only in the evemheaning of section 3121(v)(2). (2) The facts and circumstances indi-
of disability and determined separately (B) Window benefits—(1) In general. cate that the plan (or amendment) is es-
with respect to each form of distributionFor purposes of this paragraph (b)(4)(v}tablished in contemplation of the em-
or other election that may apply with reexcept as provided in paragraptployee€s impending termination of
spect to the employee. (b)(4)(v)(B)(3) of this section, a window employment.

(3) Disability benefits payable defined.benefit is provided in connection with im-  (vi) Benefits established after termina-
For purposes of paragraph (b)(4)dv pending termination of employment. Fotion. Benefits established with respect to
(C)) of this section, the terrdisability this purpose, a window benefit is an earlan employee after the employgéermina-
benefits payalel under a plan means theretirement benefit, retirement-type subtion of employment do not result from a
present value of the benefits payable to aidy, social security supplement, or othedeferral of compensation within the mean-
on behalf of the employee under the pladprm of benefit made available by an eming of section 3121(v)(2). Howexecost-
including benefits payable in the event oployer for a limited period of time (no of-living adjustments on benefit payments
the employe®s disability but excluding greater than one year) to employees whender a nonqualified deferred compensa-
death benefits within the meaning of thiserminate employment during that periodion plan (within the meaning of paragraph
paragraph (b)(4)(iv). or to employees who terminate employ¢b) of this section) shall not be considered

(4) Lifetime benefits payable definedment during that period under specifiedenefits established after the emplogee
For purposes of paragraph (b)(4)@dv circumstances. termination of employment for purposes of
(C)(2) of this section, the terdifetime (2) Special rule forecurring window this paragraph (b)(4)(vi) merely because
benefits payalel under a plan means thebenefits A benefit will not be considered the employee does not obtain the right to
present value of the benefits that could be window benefit if an employer ebta the adjustment until after the emplojee
payable to the employee under the plaiishes a pattern of repeatedly providingermination of employment. For purposes
during the employes lifetime, deter- for similar benefits in similar situationsof the preceding sentenocegpst-of-living
mined under the plas optional form of for substantially consecutive, limited pe-adjustmergare payments that satisfy con-
distribution or other election that is or wasiods of time Whether the recurrence ofditions similar to those of 29 CFR
available to the employee at any time witlthese benefits constitutes a pattern &510.3—-2(g)(1)(ii) and (iii).
respect to the amount deferred and thamendments is determined based on the(vii) Excess parachute paymentan
provides the layest present value to thefacts and circumstance8lthough no one excess parachute payment (as defined in
employee during the employsdifetime factor is determinative, relevant factorsection 280G(b)) under an agreement en-
of any such form or election so availableinclude whether the benefits are on+ a tered into or renewed after June 14, 1984,

(5) Rules of application For purposes count of a specific business event or corin taxable years ending after such date,
of determining present value under thislition, the degree to which the benefits redoes not result from the deferral of com-
paragraph (b)(4)(iv)(C), present value isate to the event or condition, and whethepensation within the meaning of section
determined as of the time immediatelyhe event or condition is temporary or dis3121(v)(2). For this purpose, anyreo
preceding the time the amount deferredrete or is a permanent aspect of the ertract entered into before June 15, 1984,
under a nonqualified deferred compensaloyer’s business. that is amended after June 14, 1984, in
tion plan is required to be taken into ac- (3) Transition rule for window bene- any relevant significant aspect, is treated
count under paragraph (e) of this sectioffits. In the case of a window benefit tha@is a contract entered into after June 14,
using actuarial assumptions that are reé& made available for a period of time thai 984.
sonable as of that date but taking into corbegins before January 1, 2000, an em- (vii) Compensation for cuent ser-
sideration only benefits that result fromployer may choose to treat the windowices A plan does not provide for the de-
the deferral of compensation, as detebenefit as a benefit that results from théerral of compensation within the mean-
mined under this paragraph (b), and beneeferral of compensation if the sole reaing of section 3121(v)(2) if, based on the
fits payable in the event of death or disson the window benefit would otherwisgelevant facts and circumstances, the
ability. In addition, for purposes offail to be provided pursuant to a nonqualicompensation is paid for current services.
paragraph (b)(4)(iv)(CH) of this section, fied deferred compensation plan is the ap- (5) Examples This paragraph (b) is il-
present value must be determined withoytlication of paragraph (b)(4)(v)(B)(1) of lustrated by the following examples:
any discount for t.he probability that thethis section.. ' . Example 1 () In December of 2001, Employer
employee may die before benefit pay- (C) Termination within 12 months of | ;s Employe A that, if specified goals are satis-
ments commence and without regard testablishment of a benefit or plarFor fied for 2002, EmployeA will receive a bonus on
any benefits payable solely in the event gfurposes of this paragraph (b)(4)(v), duly 1, 2003, equal to a specified percentage of 2002
disability. benefit is provided in connection with im-compensation. Because Empleyk meets the

(v) Certain benefits pvided in con- pending termination of employment,SPecified goals. Employdrpays the bonus to Em-

g L . . ) . . . ployee A on July 1, 2003, consistent with its oral
nection with impending terminatien(A)  without regard to whether it constitutes @&ommitment.
In general Benefits provided in connec-window benefit, if— (i) This arrangement is not a nonqualified de-
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ferred compensation plan under this section because Example 5 (i) In 2000, EmployeP establishes (iii) If the options had been granted at $45 per
its terms were not set forth in writing and, thereforea plan that provides for bonuses to be paid to enshare, $5 per share below the fair market value on
it was not established in accordance with paragragiioyees based on an objective formula that take$ate of grant, the $35,000 spread between the
(b)(2) of this section. into account the employeeperformance for the amount paid for the shares ($45,000) and the fair
Example 2 (i) In 2004, Employer M establishes yea. EmployerP does not have the discretion to re-market value of the shares on the date of exercise
a compensation arrangement for Employee B undéluce the amount of any employ@éonus after the ($80,000) would similarly be taken into account as
which Employer M agrees to pay Employee B a@nd of the yea The bonus is not actually calculatedwages for FI@ tax purposes in the year of exercise.
specified amount based on a percentage of his salamtil March 1 of the following yeaand is paid on Example 8 (i) Employe T establishes a phan-
for 2004 The amount due is to be paid out of theMarch 15 of that following yeaa tom stock plan for certain employees. Under the
general assets of Employer M and is payable in 2008. (ii) The plan provides for the deferral ofrgo  plan, an employee is credited on the last day of each
(i) Employee B has a legally binding right dur-pensation because the employees have a legaliglendar year with a dollar amount equal to the fair
ing 2004 to an amount of compensation that has nbinding right, as of the last day of a calendary®a market value of 1,000 shares of employer stock.
been actually or constructively received and thain amount of compensation that has not been actupon termination of employment for any reason,
pursuant to the terms of the arrangement, is payakddly or constructively received and, pursuant to theach employee is entitled to receive the value on the
in a later yea Therefore, the arrangement providegerms of the plan, that compensation is payable indate of termination, in cash or employer stock, of the
for the deferral of compensation. later yea. Howeve, because the bonuses under thghares with which he or she has been credited.
Example 3 (i) Employer N establishes a non-plan are paid within a brief period of time after the (ii) Because compensation to which tha-e
qualified deferred compensation plan (within theend of the calendar year from which they aee d ployee has a legally binding right as of the last day
meaning of paragraph (b)(1) of this section) for Emferred, Employe® may choose, pursuant to para-of one year is paid in a subsequentrygs phantom
ployee C in 1984 The plan is amended on Januarygraph (b)(3)(iii) of this section, to treat all the stock plan provides for the deferral of compensation.
1, 2001, to increase benefits, and the amendmelmbnuses as if they are not subject to the special tifihe phantom stock plan does not provide stock

provides that the increase in benefits is on accouirtg rule of paragraph (a)(2) of this section. value rights within the meaning of paragraph
of Employee Gs performance of services fonk (iii) If the employer uses the special timing rule,(b)(4)(ii) of this section because it provides for
ployer N from 1985 through 2000. the amount deferred would be taken into account asvards equal in value to the full fair market value of

(i) The additional benefits that resulted from thevages on December 31, 2000. If the employea specified number of shares of Employestock,
plan amendment cannot be taken into account ahooses not to use the special timing rule, thether than the excess of that fair market value over
amounts deferred for 1985 through 2000, eveamount of the bonus is wages on the date it is acta-specified price.
though the plan was established before thent- Pually or constructively paid, March 15, 2000. Example 9 (i) Employer U establishes a sever-
suant to paragraphs (b)(2)(ii) and (e)(1) of this sec- Example 6 (i) Employer Q establishes a planance pay arrangement (within the meaning of sec-
tion, the additional benefits cannot be taken into aatnder which bonuses based on performance in otien 3(2)(b)(i) of ERISA) which provides for pay-
count before the latest of the date on which thgear may be paid on February 1 of the followingnents solely upon an employsaleath, disabilj
amendment is adopted, the date on which thgear at the discretion of the board of directofee  or dismissal from employmentThe amount of the
amendment isféective, or the date on which the board of directors meets in January of each year frayments to an employee is based on the length of
material terms of the plan, as amended, are set fordletermine the amount, if wnof the bonuses to be continuous active service with Employer U at the
in writing. paid based on performance in the priorryea time of dismissal, and is paid in monthly in$tal

Example 4 (i) In 2002, Employer O, a state or (i) Because an employee does not have a legalipwents over a period of three years.
local government, establishes a plan for certain enbinding right to any bonus until January of the year (ii) Because benefits payable under the plan
ployees that provides for the deferral of compensan which the bonus is paid, any bonus paid under thgon termination of employment are payable only
tion and that is subject to section 457(a). plan in that year is not deferred from the precedingpon an employés involuntary termination, the

(i) Paragraph (b)(1) of this section provides thatalendar yea and the plan does not provide for theplan is a severance pay plan within the meaning of
nonqualified deferred compensation plan meandeferral of compensation within the meaning oparagraph (b)(4)(iv)(B) of this sectionThus, the
any plan that is established by an employer and thparagraph (b)(3)(i) of this section. benefits are not treated as resulting from the deferral
provides for the deferral of compensation, other Example 7 (i) Employer R maintains a plan for of compensation for purposes of section 3121(v)(2).
than a plan described in section 3121(a)(5). Secti@mployees that provides nonqualified stock options Example 10 (i) Employe V establishes a non-
3121(a)(5) lists, among other plans, an exempt godescribed in §1.83-7(a) of this chapteUnder the qualified deferred compensation plan under which
ernmental deferred compensation plan as defined plan, employees are granted in 2001 the option ®mployees will receive benefit payments commenc-
section 3121(v)(3). Under section 3121(v)(3)(A),acquire shares of employer stock at the fair markétg at age 65 as a life annuity or in one of several ac-
this definition does not include any plan to whichvalue of the shares on the date of grant ($50 péuwarially equivalent annuity forms. If an employee
section 457(a) appliesThus, the plan established share) The options can be exercised at any timelies before benefit payments commence under the
by Employer O is not an exempt governmental defrom the date of grant through 2010he options do plan, a benefit is payable to the emplogegesig-
ferred compensation plan described in sectionot have a readily ascertainable fair market value farated beneficiary in a single sum payment equal to
3121(v)(3) and, consequentlis not a plan de- purposes of section 83 at the date of grant, artle present value of the emploj@annuity benefit.
scribed in section 3121(a)(5Accordingly, the plan shares are issued upon the exercise of the optiofikis benefit (sometimes called a full reserve death
is a nonqualified deferred compensation plan withimvithout being subject to a substantial risk of forfeibenefit) is calculated using the applicable interest
the meaning of section 3121(v)(2) and paragrapture within the meaning of section 83. In 2005rate specified in section 417(e) and, for the period

(b)(1) of this section. when the fair market value of a share of employeafter age 65, the applicable mortality table specified
(iii) However, the general timing rule of pmr stock is $80, Employee D exercises an option to a@ section 417(e), both of which are reasonable actu-
graph (a)(1) of this section and the special timingjuire 1,000 shares. arial assumptions. During 2002, Employee l= o

rule of paragraph (a)(2) of this section apply only to (ii) Under paragraph (b)(4)(ii) of this section,tains a legally binding right to an annuity benefit
remuneration for employment that constituteseither the grant of a stock option nor amounts rainder the plan, payable at age @his annuity ben-
wages. Under section 3121(b)(7), certain serviceeived currently as a result of the exercise of a sto&it has a present value of $10,000 at the end of
performed in the employ of a state, or any politicabption result from the deferral of compensation fo2002, determined using the same assumptions as are
subdivision of a state, is not employmenthus, purposes of section 3121(v)(2)Thus, under the used under the plan to calculate the full reserve
even though the plan is a nonqualified deferred congeneral timing rule of paragraph (a)(1) of this secdeath benefit.

pensation plan, the extent to which sectionion, the $30,000 spread between the amount paid (i) The present value, at the end of 2002, of the
3121(v)(2) applies to a participating employee willfor the shares ($50,000) and the fair market value ¢dtal benefits payable to or on behalf of Employee E
depend on whether or not the service performed fdhe shares on the date of exercise ($80,000) is takére., the sum of the present value of the annuity ben-
Employer O is excluded from the definition of em-into account as wages for FAQax purposes in the efit commencing at age 65, and the present value of
ployment under section 3121(b)(7). year of exercise. the full reserve death benefit, with both determined
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using the actuarial assumptions described in paréirement benefits of recently hired 55-year old Emthe employes account for the period, in-
graph (i) (})1f thisEt;(atr)nlple 1f0§xcehpt also taking int()) ployee G, who forfeited retirement benefits with hereased or decreased by any income at-
account the probability of death prior to age 65) i$ormer employer in order to accept employment. . P
$10,000 This present value does not exceed thaith Emploseryx The plan provides F:hat EEan):)yee{”bUtable to the_ pr!nC|paI amou_m throqgh
present value of the annuity benefits that could b6 will receive $50,000 per year for life beginning atN€ date the principal amount is required
payable to Employee E under the plan during Emage 65, regardiess of when she terminates empldi® be taken into account as wages under
ployee Es lifetime determined without a discountment. GyApril 15, 2004, Employee G unexpectedlyparagraph (e) of this section.
for trée rzolssibélitg ghOaOt)Eerloy;etl)E mi?ht die kt))lef(_)reterminates employment. (i) Definitions—(A) Account balance
age 65 (also $10, Thus, the benefit payable in i) The facts and circumstances indicate that th - .
the event of the Employe€<£death is not a death pla(n )was not established in contemplation of im-Blan' For purposes C')f this SeCtIOI’!,. an ac-
benefit for purposes of paragraph (b)(4)(iv) of thissending termination Thus, even though Employee COUNt balance plan is a nonqualifiee- d
section. G terminated employment within 12 months of thderred compensation plan under the terms
(i) The same result would apply in the case of astablishment of the plan, the plan is not considerggf which a principal amount (or amounts)
plan tgatl bases zeneﬁtshon an inteLeSII bearing o be established in connection with impending tefis credited to an individual account for an
count balance and pays the account balance at termiination within the meaning of paragraph (b)(4)(v . .
nation of employment or death (because the sum ef this section. Benefits progvideﬁ ungerahe( p)lgarz(azgmplpyee’ the mcpme at,trlbUtable to_each
the deferred benefits payable in the future if the emreated as resulting from the deferral of compens&fincipal amount is credited (or debited)
ployee terminates employment before death with on for purposes of section 3121(v)(2). to the individual account, and the benefits
discount for the probability of death before that date  Example 14 (i) Employe Y establishes a plan payable to the employee are based solely
plus the present value of the benefit payable in the provide supplemental retirement benefits to 8" the balance credited to the individual
event of death necessarily equals the present valgpbup of management employees who are at varionés
of the deferred benefits payable with no discount fogtages of their careersAll employees covered by ccount.

the probability of death). the plan are subject to the same benefit formula. (B) Income For purposes of this sec-
Examplell. (i) The facts are the same asiv-  Employee H is planning to (and actually does) retiréiON, iNCOME means any increase or de-
ample 10 except that, in lieu of the full reserve yithin six months of the date on which the plan icrease in the amount credited to an em-
death benefit, the plan provides a monthly life ann i . .
pan p Y ‘established. ployeés account that is attributable to

ity benefit to an employé® spouse in the event of (i) Even though Employee H terminatethe . .
the employes death before benefit payments compjoyment within 12 months of the establishment opmounts previously credited to the em-

mence equal to 100 percent of the monthly annuiihe plan, the plan is not considered to have been d&3lOy€€s account, regardless of whether
that would be payable to the employee at age Gapjished in connection with EmployeesHmpend- the plan denominates that increase or de-
under the life annuity form. Employee E is age 63,y termination within the meaning of paragraphcrease as income.

and has a spouse who is age Blie sum of the pre- (1)y(4)(v) of this section because the facts amd ci (i i ;
sent value of Employee’& annuity benefit com- - mstances indicate otherwise. (”') Additional r'“”es_(A) Commin-

mencing at age 65 determined with a discount for gyample 15 (i) Employee J owns 100 percentgled accounts A plan does not fail to be
the possibility that Employee E might die before aggt Employer Z, a corporation that provides consultdN @ccount balance plan merely because,

65 and the present value of tr,‘e 100 percent annuifyy services. Substantially all of EmployesZev- under the terms of the plan, benefits
death benefit for Employee’& spouse exceeds gnye is derived as a result of the services performgshyable to an employee are based solely

$10,000. b L
. . y Employee J. In each of 2001, 2002, and 200y 5 specified percentage of an account
(if) The amount deferred for 2002 is $10,00Gmpi0yer 7 has gross receipts of $180,000 and ex- P P 9

(because the 100 percent annuity death benefit fgencos (other than salary) of $80,000. In each g?ain_ta_ined for all (or a p_OrtiOﬂ Of) Plan
Employee Es spouse is disregarded to the exteoq1 ang 2002, Employer Z pays Employee J Rarticipants under which principal

that the total benefits payable to or on behalf of Ems, a1 of $100,000 for services performed in each @mounts and income are credited (or deb-

Eloye]ft Ethe>;ceec||§ Ehe presb?nttv?zlue IOf theEanns ose years. On December 31, 2002, Employer Red) to such account.
enetits that could be payable 1o Employee E UNAQigiap|ishes a plan to pay Employee J $80,000 in ; ; ;

i ifati i ' B) Bifurcation permitted An em-

the plan during the EmployeésHifetime without a 2003 The plan recites that the payment is in recog- (B) p _ _

Sployer may treat a portion of a nonquali-

discount for _the probability of EmployeésEdeath nition of prior services. In 2003, Employer Z pays’ )
before benefit payments commence). Employee J a salary of $20,000 and the $80,000 dfied deferred compensation F_Jlan as a sep-
Examl‘?'i 12.() on Janua 1, 2004 EmFIOyerunder the plan. arate account balance plan if that portion
Whestab Ishes a _p;_an tt at cpversf c;]n ybEmp olee (if) The facts and circumstances described abowgatisfies the requirements of this gar
who owns a significant portion of the business anf, yieaie that the $80,000 paid pursuant to the plan(%raph (c)(1) and the amount payable to

who has 30 years of service as of that datee plan ) )
. o based on services performed by Employee J in 20 . .
provides that, upon Employeésrtermination of 1% i paid for current services within theemployees under that portion is deter-

employment at any time, he wil receive $200‘Oooilneaning of paragraph (b)(4)(viii) of this section.Mined independently of the amount

per year for each of the immediately succeeding flVﬁxccordingy, the plan does not provide for the deferpayable under the other portion of the
years. Employee F terminates employment on ) o . .
March 1. 2001 ral of compensation within the meaning of sectlorp|a_n.

(i) Because Employee F terminates employmen\ﬁfle(:)ig}zgoggdurge??:éoofnzzr;;r;:] Isrﬂgll;?ei:: (C) Actuarial equivalentsA plan does
within 12 months of the establishment of the plan. -2 9 g P& %ot fail to be an account balance plan

and the facts and circumstances set forth above in(ﬁtaph (2)(1) of this section. mere|y because the plan permits employ-

cate that the plan was established in contemplation .y - patermination of the amounied ees to elect to receive their benefits under
of impending termination of employment, the plan is . . .
considered to be established in connection with im€"e€d—(1) Account balance plars(i) the plan in a form of benefit other than
pending termination within the meaning of gar General rule For purposes of this sec-payment of the account balance, provided
graph (b)(4)(v) of this sectionTherefore, the bene- tion, if benefits for an employee are prothe amount of benefit payable in that
fits ﬁ_fo"'fded t‘:\”d;ffthelp'fa” are ”Ott_”e"f"ted a§ided under a nonqualified deferred comether form is actuarially equivalent to
;%ssismc?f Sr;’::ione?)lzele(\r/r)"’(‘zf compensation 1or P ansation plan that is an account balangayment of the account balance using ac-
Example 13 (i) Emmoyér X establishes a plan Plan, the amount deferred for a perioduarial assumptions that are reasonable.

on January 1, 2004, to supplement the qualified r&€quals the principal amount credited t@onverse}, a plan is not an account bal-
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ance plan if it provides an optional formthe plan will be eligible for one of the ex- (1) When an optional form is selected
of benefit that is not actuarially equivalentlusions from wages in section 3121(a). or when benefit payments under the o
to the account balance using actuarial as- (iii) Treatment of actuarially equiva- tional form commence, based on assump-
sumptions that are reasonable. For thlent benefits—(A) In general In the case tions that are reasonable then;
purpose, the determination of whetheof a nonaccount balance plan that permits (2) Based on an index that reflects
forms are actuarially equivalent using acemployees to receive their benefits irmarket rates of interest from time to time
tuarial assumptions that are reasonable isore than one form or commencing affor example, the plan specifies that all
determined under the rules applicable ttore than one date, the amount deferrdeenefits will be actuarially equivalent
nonaccount balance plans underaaris determined by assuming that paymentssing the applicable interest rate and ap-
graph (c)(2)(iii) of this section. are made in the normal form of benefiplicable mortality table specified in ce

(2) Nonaccount balance plass(i) commencing at normal commencemeriton 417(e)); or
General rule For purposes of this sec-date if the requirements of paragraph (3) Based on actuarial assumptions
tion, if benefits for an employee are pro(c)(2)(iii)(B) of this section are satisfied.Specified in the plan and provides for
vided under a nonqualified deferred comaccordingl, in the case of a nonaccounthose assumptions to be revised to be rea-
pensation plan that is not an accounfgjance plan that permits employees to réonable assumptions if they cease to be
balance plan (a nonaccount balance plan)give their benefits in more than one fornigasonable assumptions.
the amount deferred for a period equal§r commencing at more than one date, un- (€) Fixed mortality assumptions per-
the present value of the adlelonaI futurgass the requirements of paragrapﬁ“tted A plan dolgls not fail _to satl_sfy
payment or payments to which the eM(c)(2)(iii)(B) of this section are Saﬁsﬁed,paragraph (c)(2)(iii)(B) of this section
ployee has obtained a legally binding,o amount deferred is treated as not reqierely because the plan specifies a fixed
rlght_(as d(_ascrlbed in paragraph (b)(3)('§onably ascertainable under the rules 6‘@ortz_al|ty assumption t_hat is reasonable gt
of th|s section) under the plan during thaﬁaragraph (€)(4)()(B) of this section untilthe time the 'amo'unt is deferred, even if
period. a form of benefit and a time of com-that assumption is not reasonable at the

(i) Pre;ent va_llue definedFor pur- mencement are selected. time the optional forrp_ is select_ed. (But
poses of this section, pre;gnt value means(B) Use of normal form commencingsee parlggraph (©)(2)(ii)(E) of t_hls section
the value as (_)f a specified date of al: ormal commencement datdhe re- for_ additional ruleg that apply if the mor-
amount or series of amounts due ter _ . . ... —.tality assumption is not reasonable at the

. o quirements of this paragraph (c)(2)(iii)(B).. . .

after, where each amount is multiplied by isfied by a nonaccount balance Iéyrr]ne the optional form is selected.)
the probability that the condition or cona e satistied by . P (D) Normal form of benefit commenc-
ditions on which payment of the amoung the plan has a s'mgle normal form Ofing at normal commencement date de-
) . . o . _._benefit commencing at normal oo . .
is contingent will be satisfied, and is dis- fined. For purposes of this paragraph
counted according to an assumed rate (r)r}encement date fpr the amt_)unt defe.mfc)(Z)(iii), the normal form of benefit
interest to reflect the time value of mgne and.each other optional form is actuarlal! ommencing at normal commencement
For purposes of this section, the preseﬁgu'valem_ to the normal form of benemdate under the plan is the form, and date
value must be determined as of the dafe®™™MeNcing at nprmal commencemeng commencement, under which the pay-
the amount deferred is required to b ate using actuanal_ assumptions that Alfients due to the employee under the plan
taken into account as wages under paréeasonaple. For this purpose, each forg‘re expressed, prior to adjustments for
graph (e) of this section using actuariaf! Penefit for payment of the amount desq . or timing of commencement of pay-
assumptions and methods that are reasdfil"®d commencing at a date is a separgigy s,
able as of that date. For this purpose, @tional form. For purposes of this para- () Ryle applicable if actuarial as-
discount for the probability that an em9raph (€)(2)(iii)(B), each optional form is gymptions cease to beasonable If the
ployee will die before commencement ofictuarially equivalent to the normal forme;ms of the plan inféect when an
benefit payments is permitted, but only t& benefit commencing at normal comymount is deferred provide for actuarial
the extent that benefits will be forfeitedMencement date only if the terms of th@ssumptions to determine actuarial equiv-
upon death. In addition, the present valug/an in dfect when the amount is deferrechiency that will be reasonable at the time
cannot be discounted for the probabilityerovide for every optional form to be ac+nhe optional form is selected or payments
that payments will not be made (or will beuarially equivalent and further providecommence as provided in paragraph
reduced) because of the unfunded statf@ actuarial assumptions to determine agc)(2)(iii)(B) of this section, but, at that
of the plan, the risk associated with anjuarial equivalency that will be reasonablgime, the actuarial assumptions used
deemed or actual investment of amoungt the time the optional form is selectedunder the plan are not reasonable, the em-
deferred under the plan, the risk that theithout regard to whether market interesployee will be treated as obtaining a
employe, the trustee, or another partyrates are higher or lower at the time thizgally binding right at that time (pif
will be unwilling or unable to pa the optional form is selected than at the timearlier, at the date on which the plan is
possibility of future plan amendments, théhe amount is deferredThus, a plan that amended to provide actuarial assumptions
possibility of a future change in thenla provides for every optional form to be acthat are not reasonable) to any additional
or similar risks or contingencies. Nor isuarially equivalent satisfies this parabenefits that result from the use of an un-
the present valuefected by the possibil- graph (c)(2)(iii)(B) if it provides for actu- reasonable actuarial assumptiofhis
ity that some of the payments due undarial equivalence to be determined—  might occu, for example, if the plan
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specifies that the actuarial assumptiorisised solely on the balance credited to Employesverage compensation of $104,008s of Decem-
will be reasonable assumptions to be Sg{s accqunt As permitted by paragraph (e)(5) of ber 31, 2004, Emplpyee Cis age 62, has 27 years. of
at the time the optional form s selected) >0 0 E e e ages on8105.000 The assumplons that Emplofevses.
and the assumptions used are in fact N@f jast day of the yea to determine the amount deferred for 2003 (a 7 per-
reasonable at that time. (i) The plan is an account balance plafhus, cent interest rate and, for the period aftemeo
(3) Separate determination for eachpursuant to paragraph (c)(1) of this section, thenencement of benefit payments, the GAM 83
period The amount deferred under thimount deferred for a calendar year equals 10 pgmale) mortality table) and for 2004 (a 7.5 percent
h is det ined tel fcent of annual compensation (i.e., the sum of thiaterest rate and, for the period after commencement
paragrap_ (C) IS e_ermme §epara ely cf)t;incipal amounts credited to EmployesBccount of benefit payments, the GAM 83 (male) mortality
each period for which there is an amouniby the year) plus the interest credited with respect tmble) are assumed, solely for purposes of this exam-
deferred under the plan. In addition, parahat 10 percent principal amount through the last daple, to be reasonable actuarial assumptions.
graphs (d) and (e) of this section are apf the calendar yea If Employer N had not chosen (i) As of December 31, 2002, Employee C has a
pIied separately with respect to thdo apply pgragraph (e)(5) of this section and, thgﬂ;egally binding right to receive lifetime payments of
. had taken into account 2.5 percent of compensati&50,000 (2 percenk 25 yearsx $100,000) per
amount deferred for each ,SUCh pel.’IO uartery, the interest credited with respect to thosgea. As of December 31, 2003, Employee C has a
Thus, for example, the fraction describeguarterly amounts would not have been treated dsgally binding right to receive lifetime payments of
in paragraph (d)(2)(ii)(B) of this sectionpart of the amount deferred for the yea $54,080 (2 percenkx 26 yearsx $104,000) per
and the amount of the true-up at the reso- Example 3 (i) Employer O establishes a non-yea. Thus, during 2003, Employee C has earned a
lution date described in paragrapﬁualified deferred compensation plan fOI"i.i group qtegally binding right to additional lifetime paym(_ants
(€)(4)(ii)(B) of this section are determinecﬂve gmployees. Under the plan, a_specmed sum isf $4,080 ($54,080 — $50,000) per year beginning at
. redited to an account for the benefit of the group aige 65 The amount deferred for 2003 is the present
separately with respect to each amouRknpioyees on July 31 of each gedncome on the value, as of December 31, 2003, of these additional
deferred. See paragraph (e)(4)(ii)(D) obalance of the account is credited annually at a ragmyments, which is $28,767 ($4,080the present
this section for special rules for allocatinghat is reasonable for each ye@he benefit payable value factor for a deferred annuity payable at age 65,
amounts deferred over more than on@ an employee is equal to one-fifth of the accounising the specified actuarial assumptions for 2003).
yea balance and is payable, at the emplayegtion, in  Similarly, during 2004, Employee C has earned a
: . ~_alump sum or in 10 annual installments that refledegally binding right to additional lifetime payments
(4) Examples This paragraph (c) is il- income on the balance. of $2,620 (2 percenk 27 years< $105,000, minus
lustrated by the following examples. (i) The plan is an account balance plan notwith$54,080) per year beginning at age @he amount
(The examples illustrate the rules in thigtanding the fact that the emplojebenefit is equal deferred for 2004 is the present value, as of Decem-
paragraph (C) and include various intere#‘f a specified percentage of an account maintaindz®r 31, 2004, of these additional payments, which is
. . . for a group of employees. $18,845 ($2,62X the present value factor for a de-
rate .and mortallty. table aSSUmpt|0n5: IN- Example 4 (i) The facts are the same asfik-  ferred annuity payable at age 65, using the specified
cluding the applicable section 417(€hmple 3 except that the plan also permits an-e actuarial assumptions for 2004).
mortality table, the GAM 83 (male) mor-ployee to elect a life annuity that is actuarially Example 6 (i) Employer Q establishes a non-
tality table, and UP-84 mortality table.equivalent to the account balance based on the agualified deferred compensation plan for Employee
; licable interest rate and applicable mortality tabl® on January 1, 2001, when Employee D is age 63.
These tables can be obtained from the Sgpecified in section 417(e) at the time the benefit iBuring 2001, Employee D obtains a fully vested

ciety o Actuaries at its internet site alglected by the employee. right to receive a life annuity under the nonqualified
http://www.soa.eg.) The examples are as (iiy Under paragraphs (c)(1)(iii)(C) and deferred compensation plan equal to the excess of
follows: (c)(2)(iii) of this section, the plan does not fail to be$200,000 over the life annuity benefits payable to

an account balance plan merely because the pl&mployee D under a qualified defined benefit pen-

Example 1 (i) Employer M establishes a non- permits employees to elect to receive their benefision plan sponsored by Employer @he life annu-
qualified deferred compensation plan for Employe@nder the plan in a form that is actuarially equivalerity benefit payable annually under the qualified plan
A. Under the plan, 10 percent of annual compensg payment of the account balance using actuarizé the lesser of $200,000 and the section
tion is credited on behalf of Emplogé& on Decem-  assumptions that are reasonable at the time the foAa5(b)(1)(A) limitation in &ect for the yeg where
ber 31 of each yeaIn addition, a reasonable rate ofis selected. the section 415(b)(1)(A) limitation is automatically
interest is credited quarterly on the balance credited Example 5 (i) EmployerP establishes a non- adjusted to reflect changes in the cost of living.
to Employe A as of the last day of the precedingqualified deferred compensation plan for a group dBenefits under both the qualified and nonqualified
quarte. All amounts credited under the plan are 10@mployees. Under the plan, each participating enplan are payable monthly beginning at age 65. For
percent vested and the benefits payable to Employgtyee has a fully vested right to receive a life annypurposes of this example, the section 415(b)(1)(A)
A are based solely on the balance creditedrte E ity, payable monthly beginning at age 65, equal tbmit for 2001 is assumed to be $140,00the non-
ployee A’s account. the product of 2 percent for each year of service arglalified plan provides no benefits in the event Em-

(il) The plan is an account balance plarhus, the employees highest average annual compensaployee D dies prior to commencement of benefit
pursuant to paragraph (c)(1) of this section, théon for any 3-year period The plan also provides payments As permitted under paragraph (e)(5) of
amount deferred for a calendar year is equal to IBat, if an employee dies before age 65, the presethis section, any amount deferred under the plan for
percent of annual compensation. value of the future payments will be paid to his ol calendar year is taken into account asARNages

Example 2 (i) Employer N establishes a non-her beneficiay. As permitted under paragraph (e)(5)as of the last day of the yealrhe assumptions that
qualified deferred compensation plan for Employeef this section, any amount deferred under the plagmployer Q uses to determine the amount deferred
B. Under the plan, 2.5 percent of annual compenséer a calendar year is taken into account as FICfor 2001 (a 7 percent interest rate, a 3 percent i
tion is credited quarterly on behalf of Employee Bwages as of the last day of the ye&s of December crease in the cost of living and the GAM 83 (male)
In addition, a reasonable rate of interest is creditell, 2002, Employee C is age 60, has 25 years of senortality table) are assumed, solely for purposes of
quarterly on the balance credited to Employée Bvice, and high 3-year average compensation dhis example, to be reasonable actuarial agsum
account as of the last day of the preceding quartes100,000 (the average for the years 2000 througfons As of December 31, 2001, Employee D has a
All amounts credited under the plan are 100 perce@D02) As of December 31, 2003, Employee C idegally binding right to receive lifetime payments as
vested, and the benefits payable to Employee B aage 61, has 26 years of service, and has high 3-yesat forth in the following table:
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Year Annual Gros Assumed Qualifig Net Annual
Amount Plan Annual Paymenunder
Payment (basedho Nonqualified Plan
cost of living)
2003 $200,000 $145,000 $55,000
2004 $200,000 $150,000 $50,000
2005 $200,000 $155,000 $45,000
2006 $200,000 $160,000 $40,000
2007 $200,000 $165,000 $35,000
2008 $200,000 $170,000 $30,000
2009 $200,000 $175,000 $25,000
2010 $200,000 $180,000 $20,000
2011 $200,000 $185,000 $15,000
2012 $200,000 $190,000 $10,000
2013 $200,000 $195,000 $5,000
2014 and thereafter $200,000 $205,000 or greater $0

(it) The amount deferred for 2001 is the presentnsurance (HI) portion) of FI& for the ample, if an amount deferred is required
value, as of December 31, 2001, of the net lifetimgea no portion of the amount deferredo be taken into account in a particular
payments under the nonqualified plan, or $223,753 | actually result in additional OASDI year under paragraph (e) of this section,

(d) Amounts taken into account and in{or HI) tax. queye because therel is nobyt the employer fails t.o pay the addi-
come attributable threto—(1) Amounts Wage base limitation for the Hl portlon_oftlonal FICA tax resulting from that
taken into account(i) In general For FICA for years a_fter 1993, the entlregmount, the_n the amount deferred and the
purposes of this section, an amount d@_mount_deferred (in addition to all othenncqme attributable to that amount must
ferred under a nonqualified deferred COm\gvages) is supject to the HI th for the yedne mcluded as wages when actually or
pensation plan is taken into account as d, thus, will not be conS|der.ed takenonstructlyely paid. _

L . . into account for purposes of this section (B) Failure to take a portion of an

the date it is included in computing the . .
amount ofwages as defined in section unless thg HI tax relat'lng to the am.o'unamognt 'de'fened into account under the
3121(a), but only to the extent that an deferred is actuallly paid. In determlnlngspemal timing rulg If, as _of the date an

S Whether any additional FKCtax relating amount deferred is required to be taken
gddmo_nal F!O\ tax_that resu_lts from SUChto the amount deferred is actually paidinto account, only a portion of the amount
|nclu5|_on (including any mtgrest andany FICA tax paid in a year is treated agleferred (as determined under paragraph
pe.nalt|es for late pay.ment) IS aCtu‘f"“ypaid with respect to an amount deferre(t) of this section) has been taken into ac-
paid before the expiration of the applicagy after FIG\ tax is paid on all other count, then a portion of each subsequent
ble period of limitations for the period inyyages for the yea benefit payment that is attributable to that
which the amount deferred was required () Amounts not taken into accosat amount is excluded from wages pursuant
to be taken into account under paragragfd) Failure to take an amount defed to the nonduplication rule of paragraph
(e) of this section. Because an amouffio account under the special timing(@)(2)(iii) of this section and the balance
deferred for a calendar year is combinegjle. If an amount deferred for a periodis subject to the general timing rule of
with the employe's other wages for the (as determined under paragraph (c) of thisaragraph (a)(1) of this sectioithe por-
year for purposes of computing FICAsection) is not taken into account, then thion that is excluded from wages is fixed
taxes with respect to the employee for thgonduplication rule of paragraphimmediately before the attributable bene-
yea, if the employee has other wages thgk)(2)(iii) of this section does not agpl fit payments commence r(aif later, the
equal or exceed the wage base limitatiorsnd benefit payments attributable to thadate the amount deferred is required to be
for the Old-Age, Survivors, and Disabilityamount deferred are included as wages taken into account) and is determined by
Insurance (OASDI) portion fpin the accordance with the general timing rule ofnultiplying each such payment by a frac-
case of years before 1994, the Hospitglaragraph (a)(1) of this section. For extion, the numerator of which is the
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amount that was taken into account (plusf the period. For this purpose, an adhased on a reasonable rate of interest will
income attributable to that amount detereount balance plan can determine incomge made at the time the amount deferred
mined under paragraph (d)(2) of this seddased on the rate of return of a predeteis required to be taken into account and
tion through the date the portion is fixedmined actual investment regardless adnnually thereafte
and the denominator of which is the prewhether assets associated with the plan or(2) Fixed rates permittedIf, with re-
sent value of the future benefit paymentthe employer are actually invested thereigpect to an amount deferred for a period,
attributable to the amount deferred, deteand regardless of whether that investmeiin account balance plan provides for a
mined as of the date the portion is fixedis generally available to the public. Foifixed rate of interest to be credited, and
For this purpose, if the requirements oéxample, an account balance plan coulthe rate is to be reset under the plan at a
paragraph (c)(2)(iii)(B) of this section areprovide that income on the account balspecified future date that is not later than
satisfied, the present value is determinea@ince is determined based on an enthe end of the fifth calendar year that be-
by assuming that payments are made ployeés prospective election among varigins after the beginning of the period, the
the normal form of benefit commencingous investment alternatives that areate is reasonable at the beginning of the
at normal commencement date. In addavailable under the employe section period, and the rate is not changed before
tion, if the employer demonstrates that thé01(k) plan, even if one of those investthe reset date, then the rate will be treated
amount deferred was determined usinment alternatives is not generally availas reasonable in all future periods before
reasonable actuarial assumptions as detable to the public. In addition, an actuathe reset date.
mined by the Commissionethe present investment includes an investment identi- (ii) Nonaccount balance plansFor
value of the future benefit payments a fied by reference to any stock index witlpurposes of the nonduplication rule of
tributable to the amount deferred is deterespect to which there are positions tradgohragraph (a)(2)(iii) of this section, in the
mined using those assumptions. In angn a national securities exchange dezase of a nonaccount balance planjthe
other case, see paragraph (d)(2)(iii) of thiscribed in section 1256(g)(7)(A). come attributable to the amount taken
section. (2) Certain rates ofreturn not based into accountmeans the increase, due
(2) Income attributable to the amounton predetermined actual investmenfA  solely to the passage of time, in the pre-
taken into accourt(i) Account balance rate of return will not be treated as the rateent value of the future payments to
plans—(A) In general For purposes of of return on a predetermined actual inwhich the employee has obtained a
the nonduplication rule of paragraphvestment within the meaning of this paralegally binding right, the present value of
(a)(2)(iii) of this section, in the case of argraph (d)(2)(i)(B) if the rate of return (towhich constituted the amount taken into
account balance plan, the income attribugny extent or under any conditions) isccount (determined as of the date such
able to the amount taken into accounhased on the greater of the rate of retummount was taken into account), but only
means any amount credited on behalf aff two or more actual investments, igf the amount taken into account was de-
an employee under the terms of the plabased on the greater of the rate of retutermined using reasonable actuarigl a
that is income (within the meaning ofon an actual investment and a rate of irsumptions and methodsThus, for each
paragraph (c)(1)(ii)(B) of this section) at-terest (whether or not the rate of interestea, there will be an increase (deter-
tributable to an amount previously takerwould otherwise be reasonable undemined using the same interest rate used to
into account (within the meaning of paraparagraph (d)(2)(i)(C) of this section), ordetermine the amount taken into account)
graph (d)(1) of this section), but only ifis based on the rate of return on an actuedsulting from the shortening of the dis-
the income reflects a rate of return thanvestment that is not predetermined. Fazount period before the future payments
does not exceed either the rate of returexample, if a plan bases the rate of returare made, plus, if applicable, an increase
on a predetermined actual investment (am the greater of the rate of return on m the present value resulting from the
determined in accordance with paragrappredetermined actual investment (such amployeés survivorship during the yea
(d)(2)(i)(B) of this section) i if the in- the value of the employes stock), and a As a result, if the amount deferred for a
come does not reflect the rate of return o@ percent interest rate (i.e., without regargeriod is determined using a reasonable
a predetermined actual investment (as g0 decreases in the value of that invesinterest rate and other reasonable actuarial
determined), a reasonable rate of interestent), the plan is using a rate of returassumptions and methods, and the
(as determined in accordance with pardhat is not a rate of return on a predeteemount is taken into account when re-
graph (d)(2)(i)(C) of this section). mined actual investment within the meanguired under paragraph (e) of this section,
(B) Rulesrelating to actual invest- ing of this paragraph (d)(2)(i)(B). then, under the nonduplication rule of
ment—(1) In general For purposes of (C) Rulesrelating toreasonable inter- paragraph (a)(2)(iii) of this section, none
this paragraph (d)(2)(i), the rate of returrest rates—(1) In general If income for a of the future payments attributable to that
on a predetermined actual investment fgreriod is credited to an account balancamount will be subject to FiCtax when
any period means the rate of total returplan on a basis other than the rate of r@aid.
(including increases or decreases in faturn on a predetermined actual investment (iii) Unreasonable rates afeturn—
market value) that would apply if the ac{as determined in accordance with pardA) Account balance plansThis para-
count balance were, during the applicablgraph (d)(2)(i)(B) of this section), then,graph (d)(2)(iii)(A) applies to an account
period, actually invested in one or morexcept as otherwise provided in this pardalance plan under which the income
investments that are identified in accorgraph (d)(2)(i)(C), the determination ofcredited is based on neither a predeter-
dance with the plan before the beginningvhether the income for the period ignined actual investment, within the
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meaning of paragraph (d)(2)(i)(B) of thisparagraph (d)(2)(iii)(B)), and the presentn the plan results in income credits that are not
section, nor a rate of interest that is rearalue in the denominator is determinedased on the rate of return on a predetermined actual

S . . . investment within the meaning of paragraph
sonable, within the meaning of paragraphsing tle AFR, the 417(e) mortality table, (di(z)(i)(B) of this section, and that are greater than

(d)(2)()(C) of Fhi; section, as determineda.m_d reasonable asgumptions as 10 COSHRE income that would result from application of
by the Commissione In that event, the living, each determined as of the time theasonable rate of interest within the meaning of
employer must calculate the amount tha&mount deferred was required to be takarragraph (d)(2)())(C) of this section. Employer N
would be credited as income under a reato account. fails to take into account an additional amount for

. . . . .. the excess of the income credited under the plan
sonable rate of interest, determine the ex- (3) Examples This paragraph (d) is il- over a reasonable rate of interest

cess (if any) of the amount credited unddustrated by the following examples: (i) Pursuant to paragraph (d)(2)(iii)(A) of this
the plan over the income that would be £ le 1 (0 In2001 Empl M establish section, the income credits in excess of the income
credited using the reasonable rate of inter- xample @) In » =mployer Mestablishes w,.; would be credited using¢AFR are considered
L nonqualified deferred compensation plan for Emz , ;... : .
d take th ; ; . additional amounts deferred in the year credited.
est, and take that excess Into account gigyees A under which all benefits are 100 percent !
dditi | def din th q 2002 | h 200,000 of Example 4 (i) The facts are the same asEgr-
an a Itlona. amount eferred in the yearested. In » Emp 9?9"\ as $200, orcur- ~ample 3 except that the annual increase is based on
the income is credited. If the employefem_ annual compenshatlon from ETponer M tha; 'RM00dy's Average Corporate Boiield.
fails to calculate the amount that would b&uPiect to Fi@ tax The amount deferred under the ;" gocayse this index reflects a reasonable rate
credited as income under a reasonabhe on behalf of EmplogA for 2002 is $20,000. o interest, the income credited under the plan is

. . Ifus, EmployeA has total wages for FICtax pur- . qsigered income attributable to the amount taken
rate of interest and to take the excess |nHéses of $220,000. Because Empiohenas other into account within the meaning of paragraph

account as an additional amount deferreghges that exceed the OASDI wage base for 200¢y) >y of this section.

in the year the income is credited, or thg° additional OASDI tax is due as a result of the "£y»p1e 5 (i) The facts are the same asEr-

employer otherwise fails to take the fU'f:igfﬂgﬁ;”t?o“nmfgfﬁzeﬂ} E:ﬁ;“nsi]fhgce e p @fple 3 except that the annual increase (a d
; ’ " crease) is based on the rate of total return wr E
amount deferred into account, then thﬁonal HI tax liability results from the $20,000 )

. . - ployer N's publicly traded common stock.
excess of the income credited under th@nount deferred. HowereEmployer M fails to (i) Because the income credited under the plan

plan over the income that would be credpsay the additional HI tax. does not exceed the actual rate of return on a prede-
ited usingAFR will be treated as an (i) Under paragraph (d)(1)() of this section, ahermined actual investment, the income credited is

amount deferred in the year the income %rggsgtfgfgge?af :Sr:;igs;egstillfetﬂéndt(;t:cif?s?:1 @8nsidered income attributable to the amount taken
: ; ; Jinto account within the meaning of paragraph
credited. For purposes of this sectionygeq in computing FI& wages, but only if any (qy(2(i) of this section.

AFR means the mid-term applicable fedadditional FIGA tax liability that results from inclu- ~ Example 6 (i) The facts are the same asEin-
eral rate (as defined pursuant to sectiosion of the amount deferred is actually paide- B gmple 3 except that the annual rate of increase or
1274(d)) for January 1 of the calendafause the Hi tax resulting from the $20,000 amounjecrease is equal to the greater of the rate of total re-
yea, compounded annugll In addition, deferred was not paid, that amount deferred was nQln on a specified aggressive growth mutual fund or

- . taken into account within the meaning of paragrapthe rate of return on a specified income-oriented mu-
pursuant to paragraph (d)(1)(ii) of thls(d)(l) of this section Thus, pursuant to paragraphyya| fund. Employer N fails to take into account an

section, the excess over the income thaf)(1)(i) of this section, benefit payments attribut-agditional amount for the excess of the income cred-
would result from the applicatiorf AFR  able to the $20,000 amount deferred will be includegled under the plan over a reasonable rate of interest.
and any income attributable to that exce§ Wages in accordance with the general timing rule (jj) Because the rate of increase or decrease is
are subject to the general timing rule off paragraph (a)(1) of this section and will be subbased on the greater of two rates of returns, the in-

: . ject to the HI portion of FI& tax when actually or crease is not based on the return on a predetermined
paragraph (a)(1) of this section. constructively paid (and the OASDI portion of actual investment within the meaning of paragraph

(B) Nonaccount balance plandf any  FICA tax to the extent Emploge's wages do not  (d)(2)(i)(B) of this section Thus, if the rate of return
actuarial assumption or method used texceed the OASDI wage base limitation). credited under the plan (i.e., the greater of the rates
determine the amount taken into account Example 2 (i) The facts are the same asfiR-  of return of the two mutual funds) exceeds the i
under a nonaccount balance plan is n@fnple 1 except that Employer M takes all aCFi_onSmme_that would be credited using #FR, the ex-

| determined by therCo necessary to correct its failure to pay the additiona@ess is not considered income attributable to the
regspnab €, as aet y tax before the applicable period of limitations examount taken into account within the meaning of
missiong, then the income attributable topires for 2002 (including payment of any applicableyaragraph (d)(2)(i) of this section and, pursuant to
the amount taken into account is limitednterest and penalties). paragraph (d)(2)(iii)(A) of this section, is considered
to the income that would result from the (i) Because the HI tax resulting from thean additional amount deferred.
application of te AFR and, if applicable, ?20’009 amount deferred is paid, that amowst d — Example 7 (i) The facts are the same as in Ex-

) . erred is considered taken into account for 200Zample 6, except that the annual increase or decrease
the applicable mortality table under seCryys, in accordance with paragraph (a)(2)(iii) of thisyith respect to 50 percent of the empldgezccount
tion 417(e)(3)(A)(ii)(l) (the 417(e) mor- section, neither the amount deferred nor the incomig equal to the rate of total return on the specified ag-
tality table), both determined as of theattributable to the amount taken into account will bgressive growth mutual fund and the annual increase
January 1 of the calendar year in WhiCHeated as wages for FACtax purposes at any time or decrease with respect to the other 50 percent of
ereafte the employes account is equal to the increase or
o . . Example 3 (i) Employer N establishes a non-decrease in the Standard & Psd500 Index.
dition, paragraph (d)(1)(ii)(B) of this sec-qyalified deferred compensation plan under which (i) Because the increase or decrease attributable
tion applies and, in calculating the dra all benefits are 100 percent vested. Under the platy any portion of the employ&eaccount is based on
tion described in paragraph (d)(1)(ii)(B)an employes account is credited with a contribu-the return on a predetermined actual investment, the
of this section (at the date specified iﬁ|onhequal t'?hlo perclent7of salary (:anIecemb(Ier 31 tfipélrf g:crc:asiﬁ or decre;afekls cgr:sdered thOT:' at-

. . . each yea The employe®s account balance also istributable to the amount taken into account within
paragraph (d),(l)(”)(B) of this Sec_tlon)’increased each December 3libieres on the total the meaning of paragraph (d)(2)(i) of this section.
the numerator is the amount taken into agmounts credited to the employ®account as ofthe  Example 8 (i) The facts are the same asBr-
count plus income (as limited under thi$receding December 31The interest rate specified ample 3 except that, pursuant to the terms of the

the amount was taken into account. In atﬁh
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plan, before the beginning of each yehe board of of the payment date at age 65, the present value mients will be included in wages when actually or
directors of Employer N designates a specific i the future payment earned during 2003 is $20,40@onstructively paid, in accordance with the general
vestment on which the following yea annual in- The entire diference between the $20,400 and théiming rule.
crease or decrease will be baséthe board is au- $17,353 amount deferred ($3,047) is the increase in Example 12 (i) EmployerP establishes an ac-
thorized to switch investments more frequently on ¢he present value of the future payment due solely tmunt balance plan on January 1, 2002, under which
prospective basis. Before the beginning of 2004, thtbe passage of time, and thus constitutes income atf benefits are 100 percent vested. The plan pro-
board designates CompaA stock as the invest- tributable to the amount taken into account. Bevides that amounts deferred will be credited annu-
ment for 2004. Before the beginning of 2005, theause the amount deferred was taken into accoumally with interest beginning in 2002 at a rate that is
board designates Company B stock as the inveghe entire payment of $20,400 represents either @reater than a reasonable rate of interest. Employer
ment for 2005 At the end of 2005, the board deter-amount deferred that was previously taken into ad?treats the excess over the applicable interest rate in
mines that the return on Company B stock wasount ($17,353) or income attributable to thasection 417(e) as an additional amount deferred for
lower than expected and changes its designation famount ($3,047) Accordingly, pursuant to the 2002 and in each year thereafi@nd takes the addi-
2005 to the rate of return on Company C stockponduplication rule of paragraph (a)(2)(iii) of thistional amount into account by including it in FICA
which had a higher return during 2005. Employer Nsection, none of the payment is included in wages. wages and paying the additional Ri@ax for the
fails to take into account an additional amount for Example 10 (i) The facts are the same afin-  yea.
the excess of the income credited under the plaample 9 except that, instead of providing a lump (i) Under the nonduplication rule in paragraph
over a reasonable rate of interest. sum equal to 10 percent of average compensatiga)(2)(iii) of this section, the benefits paid under the

(i) The annual increase or decrease for 2004 fzer year of service, the plan provides Employee Blan will be excluded from wages for FAGax pur-
based on the return of a predetermined actual investith a fully vested right to receive a life annyit poses.
ment Although the annual increase or decrease fgrayable monthly beginning at age 65, equal to the Example 13 (i) The facts are the same afbx-
2005 is based on an actual investment, the actual iproduct of 2 percent for each year of service andmple 9,except that, in determining the amount de-
vestment is not predetermined since it was not deEmployee Bs highest average annual compensatioferred, Employer O uses a 15 percent interest rate,
ignated before the beginning of 2005. Pursuant tiwr any 3-year periadThe plan also provides that, if which, solely for purposes of this example, is as-
paragraph (d)(2)(iii)(A) of this section, the excess oEmployee B dies before age 65, the present value sfimed not to be a reasonable interest rate. Employer
the income credited under the plan over the inconthe future payments will be paid to his or her benefi© determines that the amount deferred for 2003 is
determined usim AFR is an additional amount de- ciary. As of December 31, 2002, Employee B has ¢he present value, as of December 31, 2003, of the
ferred for 2005. legally binding right to receive lifetime payments o0f$20,400 payment, which is $15,023. Employer O

Example 9 (i) Employer O establishes a non-$50,000 (2 percenx 25 yearsx $100,000) per includes $15,023 in wages and pays any resulting
qualified deferred compensation plan for Employegea. As of December 31, 2003, Employee B has &ICA tax. Solely for purposes of this example, it is
B. Under the plan, if Employee B survives until agéegally binding right to receive lifetime payments ofassumed that ¢hAFR as of January 1, 2003, is 7
65, he has a fully vested right to receive a lump su$54,080 (2 percenk 26 yearsx $104,000) per percent.
payment at that age, equal to the product of 10 peyea. Thus, during 2003, Employee B has earned a (ii) Under paragraph (d)(2)(iii)(B) of this sec-
cent per year of service and Employes Bighest legally binding right to additional lifetime paymentstion, if any actuarial assumption or method is not
average annual compensation for any 3-year periodf $4,080 ($54,080 — $50,000) per year beginning aeasonable, then the income attributable to the
but no benefits are payable in the event Employee &je 65 The amount deferred for 2003 is $32,935amount taken into account is limited to the income
dies prior to age 65As permitted under paragraph which is the present value, as of December 31, 2008at would result from application ofdAFR and, if
(e)(5) of this section, any amount deferred under thef these additional payments, determined using thepplicable, the 417(e) mortality table. Because the
plan for the calendar year is taken into account amame actuarial assumptions and methods udég-in 15 percent interest rate is unreasonable, the income
wages as of the last day of the yefss of December ample 9,except that there is no discount for theattributable to the amount taken into account is lim-
31, 2002, Employee B has 25 years of service amtobability of death prior to age 65. Employer Oited to the income that would result from using a 7
Employee Bs high 3-year average compensation isakes this amount into account by including it inpercent interest rate and, in this case, an increase for
$100,000 (the average for the years 2000 througBmployee Bs FICA wages for 2003 and paying the survivorship using the 417(e) mortality table. Under
2002) As of December 31, 2002, Employee B has additional FIG\ tax. these assumptions, the income attributable to the
legally binding right to receive a payment at age 65 (ii) Under paragraph (d)(2)(ii) of this section, the$15,023 amount taken into account for 2003 is
of $250,000 (10 percent x 25 years x $100,08@ income attributable to the amount that was takef1,199 in 2004 and $1,313 in 2005. Under para-
of December 31, 2003, Employee B is age 63, hasto account is the increase in the present value gfaph (d)(1)(ii) of this section, the sum of these
26 years of service, and has high 3-year averaglee future payments due solely to the passage afmounts ($17,535) is excluded from Employes B
compensation of $104,000As of December 31, time, because the amount deferred was determinggges pursuant to the nonduplication rule of para-
2003, Employee B has a legally binding right to reusing reasonable actuarial assumptions and metgraph (a)(2)(iii) of this section, and the balance of
ceive a payment at age 65 of $270,400 (10 percentoxls. Because the amount deferred was taken intlee payment ($2,865) is subject to the general timing
26 years x $104,000)rhus, during 2003, Employee account, each annual payment of $4,080 attributabtale of paragraph (a)(1) of this section and, thus, is
B has earned a legally binding right to an additionab the amount deferred in 2003 represents either @mcluded in Employee B wages when actually or
payment at age 65 of $20,400 ($270,400 amount deferred that was previously taken into aconstructively paid.
$250,000) The assumptions that Employer O usegsount or income attributable to that amaurtc- (iii) The same result can be reached by multiply-
to determine the amount deferred for 2003 are a ¢brdingly, pursuant to the nonduplication rule ofing the attributable benefit payments by a fraction,
percent interest rate and the GAM 83 (male) mortaparagraph (a)(2)(iii) of this section, none of the paythe numerator of which is the amount taken into ac-
ity table, which, solely for purposes of this examplements are included in wages. count, and the denominator of which is the amount
are assumed to be reasonable actuarial assumptionsExamplell. (i) The facts are the same asEx-  deferred that would have been taken into account at
The amount deferred for 2003 is the present valuample 10 except that no amount is taken into a the same time had the amount deferred been calcu-
as of December 31, 2003, of the $20,400 paymertount for 2003 because Employer O fails to pay thited using ta AFR and the 417(e) mortality table.
which is $17,353. Employer O takes this amounadditional FIG\ tax. These assumptions are determined as of January 1 of
into account by including it in Employe€BFICA (ii) Under paragraph (d)(1)(ii)(A) of this section, the calendar year in which the amount was taken
wages for 2003 and paying the additional &@x.  if an amount deferred for a period is not taken intinto account. In thi€xample 13the fraction would

(ii) Under paragraph (d)(2)(ii) of this section, theaccount, then the benefit payments attributable tbe $15,023 divided by $17,478, which equals
income attributable to the amount that was takethat amount deferred are included as wages in acco85954 The $20,400 payment is multiplied by this
into account is the increase in the present value dance with the general timing rule of paragrapliraction to determine the amount of the payment that
the future payment due solely to the passage of tim@)(1) of this section. In this case, assuming that ths excluded from wages pursuant to the nonduplica-
because the amount deferred was determined usiagounts deferred in other periods were taken intbon rule of paragraph (a)(2)(iii) of this section.
reasonable actuarial assumptions and methédds account, $4,080 of each yeés total benefit pay- Thus, $17,535 ($20,400 .85954) is excluded from
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wages and the balance ($2,865) is subject to FIC#ages and the balance ($1,964) is subject to FICAnder a nonaccount balance plan is not re-
tax when actually or constructively paid. tax when actually or constructively paid. quired to be taken into account as wages

Example 14 (i) The facts are the sameB&sam- L
ple 10,except that Employer O calculates the (€) Time amounts defeed ae re- under the special timing rule of paragraph

amount deferred for 2003 as $18,252 and takes thgtiired to be taken into accour(1) In (a)(2) of this section until the first d_ate on
amount into account by including that amount irgenera] Except as otherwise provided inwh|ch all of the amount deferred is rea-
wages and paying any resulting Fi@ax. The as- this paragraph (e), an amount deferresPnably ascertainable (the resolution

sumptions that Employer O uses to determine th - ate). In this case. the amount required to
amount deferred are a 15 percent interest rate ardilder a nonqualified deferred compenseg- ): . ' d !
e taken into account as of the resolution

for the period after commencement of benefit paytion plan must be taken into account a ) ’ X )
ments, the GAM 83 (male) mortality tabl@he 15 wages for FIQ tax purposes as of thedate is determined in accordance with
percent interest rate is assumed, solely for purposgsiar of the date on which services creaRaragraph (c)(2) of this section.
of this example, not to be a reasonable actuarial as- . initi in-

is examp uari g the right to the amount deferred are (B) Definition ofreasonably ascertain

} - N
sumption. Solely for purposes of this example, it |§ o . able. For purposes of this paraaraph
assumed that ¢hAFR as of January 1, 2003, is 7Performed (within the meaning of para“ ' purp paragrap

percent. graph (e)(2) of this section) or the date off)(4), an amount deferred is considered
(i) Under paragraph (d)(2)(ii))(B) of this sec- which the right to the amount deferred i$€asonably ascertainable on the first date
tion, if any actuarial assumption or method used igq longer subject to a substantial risk ofn which the amount, form, and com-

not reasonablef, then the in_corpe_ attributablg to ﬂl%rfeiture (within the meaning of par mencement date of the benefit payments
amount taken into account is limited to the incom . . . attributable to the amount deferred are
that would result from application ofdAFR and, if draph (€)(3) of this section). Howeyen

applicable, the 417(€) mortality table. Because th80 event may any amount deferred und&nown, and the only actuarial or other as-
15 percent interest rate is not reasonable, the incoree nonqualified deferred compensatio§umpt'0”5 regarding future events or cir-
attributable to the amount taken into account i$)|3n pe taken into account as wages fGumstances needed to determine the
equal to the income that would result from using aEICA tax purposes prior to the establishamoum deferred are interest and mlerta

percent interest rate and the amount taken ioto a o . . _
count is treated as if it represented a portion of thd1€Nt of the plan providing for the amountty. For this purpose, the form and com

amount deferred for purposes of applying paragraptieferred (o if later, the plan amendmentmer_‘ceme”t date of the benefit payments
(d)(@)(ii)(B) of this section. Under these asgam providing for the amount deferred).attributable to the amount deferred are
tions, the income attributable to the $18,252 amouRtharefore. if an amount is deferredrpu treated as known if the requirements of
taken into account for 2003 is $1,278 in 2004 anfguant to the terms of a legally binding?aragraph (c)(2)(iii)(B) of this section

$1,367 in 2005. Under paragraph (d)(1)(ii)(B) o . - - ; -
this section, the portion of each benefit payment aBgreement that is not put in writing until(under which payments are treated as

tributable to the amount deferred that is exclude@fter the amount would otherwise bdeing madg in the normal form of benefit

from wages pursuant to the nonduplication rule ofaken into account under this paragrapfommencing at normal commencement
paragraph (a)(2)(iii) of this section is determined éﬁe)(l), the amount deferred (including anglate) are satisfied. In addition, an amount
benefit commencement by multiplying each benefl@lttributable income) must be taken intsleferred does not fail to be reasonably as-

payment by a fraction, the numerator of which is th inabl d v b h
amount taken into account (plus income attributabl@CCOUNt as wages for FACtax purposes certainable on a date merely because the

to that amount) and the denominator of which is thas of the date the material terms of thexact a”_‘ount of the benefit payable can-
present value of future benefit payments attributablglan are put in writing. not readily be calculated on that date or

to the amount deferred. Because the interest rate as-(z) Services reating the right to an merely because the exact amount of the

sumption is not reasonable, not only is the income i« benefit pavable depends on future
limited to the application of #AFR, but the present amount defenred  For purposes of this pay b

value in the denominator must be determined using€Ction, services creating the right to aghanges in the cost _Of living. If the exact
the AFR and (if applicable) the 417(e) mortality amount deferred under a nonqualified deamount of the benefit payable depends on
table. In this case, the present value is $40,283 afdrred compensation plan are considerddture changes in the cost of living, the
thus the fraction is $20,897 divided by $40,283, ofq e performed as of the date on whicl@mount deferred must be determined

.51875 Thus, $2116 (.51875% $4,080) of each ; ;
in r nabl mption h
yea's benefit payment is excluded from wages an!jmder the terms of the plan and all th&sing a reaso able assu ption as to the

the balance of each yes payment ($1,964) is sub- facts and circumstances, the_ employefgture changes in the cost of living. _FC_)I‘
ject to the general timing rule of paragraph (a)(1) ohas performed all of the services necegxample, the amount of a benefit is
this section and is included in wages when actuallgary to obtain a legally binding right (agreated as known even if the exact amount
or anstrrt:ctlvely pald-l X e by i Idescribed in paragraph (b)(3)(i) of thiof the benefit payable cannot be deter-
T t tiply- . : .
i oS st can e eschcs Y AR ecton) to the amount deferred.  Mmined unti fuure changes in the cost of
the numerator of which is the amount taken into ac- (3) SUbStam.ial riSk_ of forfeite. For. !IVIIj\g are reﬂeCt_ed in the section 415 “m'_
count, and the denominator of which is the amourpurposes of this section, the deteraain itation on benefits payable under a quali-
deferred th_at would have been taken into account ion of whether a substantial risk of forfei-fied retirement plan.
Ithe same “”LeA*;“g thz a}:“‘)“:f; deferred I*?ee”bcla'%re exists must be made in accordance (i) Earlier inclusion permitted—(A)
f;zseu;;nirtnpﬁonszr;e ;;ermir(]?drggg? J'anarj'lvg}th the principles of section 83 and thdn general With respect to an amount de-
the calendar year in which the amount was takeffgulations thereunde . ferred that is not reasonably ascertainable,
into account. In this Example 14, the fraction would (4) Amount defered that is noteason- an employer may choose to take an
be $18,252 divided by $35,185, which equalably ascertainable under a nonaccounamount into account at any date or dates
i,lgf75 Ihe f“aofo ar?”“a::]payme”tt's ][’;r‘:'“p“ed byt%alance plar—(i) In general—(A) Date (an early inclusion date or dates) before
ot i;ace;(é?u;edirir;m:vzgei?ﬂ;ﬂgn{t’to e eetequired to be taken into account.the resolution date (but not before the date
plication rule of paragraph (a)(2)(iii) of this section.NOtwithstanding any other provision ofdescribed in paragraph (e)(1) of this sec-

Thus, $2116 ($4,080x .51875) is excluded from this paragraph (e), an amount deferretion with respect to the amount deferred).
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Thus, for example, with respect to arvalue (determined using an interest rateinder the rules of this paragraph (e)(4)ii)-
amount deferred under a nonaccount badnd, if applicable, mortality and cost-of-(D)(4). In a case described in the preced-
ance plan that is not reasonably ascertaitiving assumptions, that are reasonable &g sentence, the benefit payments made
able because the plan permits employees the resolution date) of the excess, i&s a result of the series of amounts de-
to receive their benefits in more than onary, of the future benefit payments attribferred may be treated as attributable to the
form or commencing at more than oneaitable to the amount deferred over the ftamount deferred as of the earliest period
date (and the requirements of paragrapghire benefits payable in the same fornm which the employee obtained a legally
(c)(2)(iii) of this section are not satisfied),and commencing on the same date thatnding right to a benefit under the plan
an employer may choose to take amre actuarially equivalent to the portion oequal to the excess, if grof the amount
amount into account on the date otherwisthe amount deferred that was taken intof the gross benefit attributable to that pe-
described in paragraph (e)(1) of this se@account as of the early inclusion dateiod (determined at the resolution date),
tion before the form and commencemenwhere actuarial equivalence is deterever the amount of the reduction deter-
date are selected (based on assumptioméned using an interest rate, and, if apmined as of the end of that perio@hus,
as to the form and commencement dagicable, mortality and cost-of-livingsa for example, if an employee obtains a
for the benefit payments) or may choossumptions, that were reasonable as of ttegally binding right in each of several
to wait until the form and commencemenearly inclusion date). years to benefit payments from a nonqual-
date of the benefit payments are selected.(D) Allocation rules for amountsed ified deferred compensation plan that pro-
An employer that chooses to take aferred over moe than one pericd-(1) vides for a specified gross benefit for the
amount into account at an early inclusioGeneral rule The rules of this paragraphyears to be féset by the benefits payable
date under this paragraph (e)(4)(ii) for aife)(4)(ii)(D) apply for purposes of deter-under a qualified plan, the amount de-
employee under a plan is not requiredhining whether an amount has been i ferred in the first year may be treated as
until the resolution date to identify the pecluded under this paragraph (e)(4) beforequal to the gross benefit for the yea@-
riod to which the amount taken into acthe earliest date permitted under paraduced by the fiset applicable at the end
count relates. graph (e)(1) of this section. of the year (even if theffset increases
(B) True-up atresolution date If, with (2) Future compensation imeases. after the end of the year).
respect to an amount deferred for a péncreases in an employsecompensation (E) Treatment of benefits paid bedo
riod, an employer chooses to take aafter the early inclusion date must be dighe resolution date If a benefit payment
amount into account as of an early incluregarded. is attributable to an amount deferred that
sion date in accordance with this para- (3) Early retirement subsidiesAn is not reasonably ascertainable at the time
graph (e)(4)(ii) and the benefit paymentgarly retirement subsidy that the emef payment (or is paid before the date se-
attributable to the amount deferred exceeguloyee ultimately receives may be taketected under paragraph (e)(5) of this sec-
the benefit payments that are actuariallinto account at an early inclusion date ifion), and the employer has previously
equivalent to the amount taken into acthe employee would have a legally bindtaken an amount into account with respect
count at the early inclusion date (payablang right to the subsidy at the early incluto the amount deferred under the early in-
in the same form and using the same comsion date but for any condition that theclusion rule of this paragraph (e)(4), then,
mencement date as the benefit paymentsnployee continue to render servicesn lieu of the pro rata rule provided in
attributable to the amount deferred), theAccordingl, an employer may take intoparagraph (d)(1)(ii)(B) of this section, a
the present value of thefféirence in the account at an early inclusion date anfirst-in-first-out rule applies in determin-
benefits, determined in accordance witkearly retirement subsidy that the eming the portion of the benefit payment at-
paragraph (c)(2) of this section, must bployee ultimately receives to the extentributable to the amount taken into ac-
taken into account as of the resolutiothat elimination or reduction of that sub-count. Under this first-in-first-out rule,
date. sidy would violate section14(d)(6)(B)(i) the benefit payment is compared to the
(C) Actuarial assumptions For pur- if that section applied to the plan. sum of the amount taken into account at
poses of determining the benefits that are (4) Allocation withrespect to offsets. the early inclusion date and the income at-
actuarially equivalent to the amount takein any case in which a series of amountgibutable to that amount. If the benefit
into account as of an early inclusion dategre deferred over more than one perioghayment equals or exceeds the amount
the amount taken into account is conthe amounts deferred are not reasonablgken into account at the early inclusion
verted to an actuarially equivalent benefiascertainable until a single resolution datdate and the income attributable to that
payable in the same form and commen@&nd the benefit payments attributable tamount as of the date of the benefit pay-
ing on the same date as the actual beneffite entire series are determined underraent, the benefit payment is included as
payments attributable to the amount ddermula that provides a gross benefit thawvages under the general timing rule of
ferred using an interest rate, and, if apin the aggregate is subject to an objectivearagraph (a)(1) of this section to the ex-
plicable, mortality and cost-of-livingsa reduction for future events under theent of any excess, and the amount taken
sumptions, that were reasonable as of therms of the plan, such as difiset for the into account at the early inclusion date
early inclusion dateThus, with respect to aggregate benefits payable under a plgand income attributable to that amount)
an amount deferred for a period, theualified under section 401(a), the attr is disregarded thereafter with respect to
amount required to be taken into accouriution of benefit payments to the amounthe amount deferred. If the amount taken
as of the resolution date is the presemteferred in each period is determineithto account at the early inclusion date
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and the income attributable to that amourin account of a graded vesting schedulg)iputable interest) becomes nonforfeitable accord-
as of the date of the benefit payment exthen each such portion is considered '89 to_agradzd VeStf'”g SChegU'esul”dz‘er";’h':g 20 per-
ceeds the benefit payment, the benefieparate amount deferred for purposes Bi" 'S vested as of December 31, 2007; 40 percent

. . . . IS vested as of December 31, 2008; 60 percent is
payment is not included as wages undéhis section. vested as of December 31, 2009; 80 percent is

the general timing rule of paragraph (a)(1) (7) Examples This paragraph () is il- vested as of December 31, 2010; and 100 percent is
of this section and, in determining thdustrated by the following examples: vested as of December 31,120 Because these
amount that must be taken into account Example 1 () Employer M establishes & non date§ arehlatgrhthan r:he date or(lj v;/hichdthe servigdes

; _ EX _ - creating the right to the amount deferred are consid-
thereafter with respect to Fhe amount dequa“ﬂEd deferred compensation plan for Employegred performed (December 31, 2006), the amount
ferred, the amount taken into account & on November 1, 2005. Under the plan, which igieferred is required to be taken into account as of
the early inclusion date, plus attributabl@n account balance plan, Empley& obtains a these dates that fall in fiveftérent years.

income as of the date of the benefit payegally binding right on the last day of each calendar (jiy paragraph (e)(6) of this section provides that,
ment, is reduced by the amount of thére;‘éit(ngv’mO;";ﬁn';s;‘l‘gr‘:fudntoz;ﬂ;t ?Oage)pgcbeerg Qiffsr?ntbpotrtizns gftan amour:t dedferred age 1 i
; uired to be taken into account under paragra
fure ncame atriable o e cxceem e s ;e (90 of i seson o e e Gt e
, . . each such portion is considered a separate amount
(credited using assumptions that were re&s account balance is nonforfeitable and is payablfuferred for purposes of this sectidthus, $5,000 of
sonable on the early inclusion date) igPon EmployeA's termination of employment. For yhq principal amount, plus interest credited through
taken into consideration. If amounts havéOOS’ the principal amount credited to Empye  pecemper 31, 2007, is taken into account as an

; tinder the plan (which, in this case, is also thgn,nt deferred on December 31, 2007; $5,000 of
been taken into account at more than Offhount deferred within the meaning of paragrap{he principal amount, plus interestlcredit('ed ﬁle‘OUgh

early .I_nC|US|on_ date, th,ls par_agraphc) (,J_f this section) is $25,000. ) ) December 31, 2008, is taken into account as a sepa-
(e)(4)(”)(E) ap_phes ona first-in-first-out (i) Under paragraph (e)(2) of this section, thg ;o amount deferred on December 31, 2008: etc.
basis, beginning with the amount takefervices creating the right to the $25,000 amount de- Example 4 (i) On November 21, 2001, Em-

. . . . _ferred are considered performed as of December 3 : e
loyer N establishes a nonqualified deferred com-
into account at the earliest early inclusio 006, the date on which Emplaya has performed oy q

i i i i ) - ._pensation plan under which all benefits are 100 per-
date (including income attrIbUtableaII of the services necessary to obtain a legally b|nc£-ent vestepd The plan provides for Employee FI;
thereto). ing right to the amount deferred. Thus, in accor,

.o . . ; ) who is age 45) to receive a lump sum benefit of
(5) Rule of administrative conve-dance with paragraph (e)(1) of this section, th 500,000 at age 65This benefit will be forfeited if

nience For purposes of this section, ar$25,000 amount deferred must_be _taken into accouEmployee B dies before age 65.

as of December 31, 2006, which is the later of the .
employer may treat an amount deferred %%te on which services creating the right to the (i) Because the amount, form, and commence-
required to be taken into account undelmount deferred are performed or the date on whidjent date of the benefit are known, and the only as-

this paragraph (e) on any date that is latéfe right to the amount deferred is no longer subjegtumIOtlons needed to determine the amount deferred

L . . are interest and mortafitthe amount deferred is
bstantial risk of forfeiture.
than, but within the same calendar yedp a substantia risk of forfeiture reasonably ascertainable within the meaning of

as, the actual date on which the amount Example 2 (i) The facts are the same asHk- . ) .
ample 1 except that the principal amount creditedoar"’lgraloh (€)(4)(7) of this section on November 21,

deferred is otherwise required to be take&hder the plan on the last day of each year (and

into account under this paragraph (e). F@fibutable interest) is forfeited if the employee termi- Examples5 (i) The facts are the same assxam-

example, if services creating the right tmates employment within five years of that date. \%IITI éee;:\?dp;mﬁteFl)laa:grrgfozig(]jsseéhs: ttgrerr:il:lr:tri)oiug;
i - ii) Under paragraph (e)(3) of this section, the -
an amount deferred are considered pe (i) paragraph (e)(3) mployment and provides that the $500,000 payable

etermination of whether the right to an amount def

formed under paragraph (e)(2) of this se(?- isi
paragraph (€)(2) erred is subject to a substantial risk of forfeiture io Employee B is increased by 5 percent per year for

tion periodically throughout a ygathe made in accordance with the principles of sectiof2Ch year that payment is deferred beyond age 65.
employer may nevertheless treat the segs. under §1.83-3(c) of this chapta substantial _(u) Becauge the‘commencement date of the ben-
vices creating the right to that amount desisk of forfeiture generally exists where rights in€fit payment is contingent on when Employee B ter-
ferred as performed on December 31 d#operty that are transferred are conditioned, d(t-:]elgztfispzr;rggltniqseEgtﬂllre]ocv(v);']:;esn‘t::g]aer?qtoiittedcg the
that yea If an employer uses the rule oﬁ“syta%fﬂg}ds“ee;}{'e‘s’p?;c":u;fﬁ;ﬁ;;g?jﬁf; o terred is not reasonably ascertainable within the
administrative convenience described i[;laceive the $25,ood principal amount (and attributeaning of paragraph (e)(4)(i) of this section, unless
this paragraph (e)(5), any determinatio@ple interest) is conditioned on the performance dhe plan satisfies the requirements of paragraph
of whether the income attributable to amervices for five years, a substantial risk of forfeiturd¢)(2)(ii))(B) of this section. Because the fixed 5
amount deferred under an account bap)(ists with respect to that amount deferred until Déjercent factor may not be reasonable at the time

. cember 31, 201. benefit payments commence (i.e., 5 percent might
ance plan is based on a reasonable rate Sigii) December 31, 201, is the later of the date be higher or lower than a reasonable interest rate

interest or whether the actuarial asSUMRy, \yhich services creating the right to the amourihen payments commence), the plan fails to satisfy
tions used to determine the present valugferred are performed or the date on which thearagraph (c)(2)(iii)(B) of this section and aator
of an amount deferred in a nonaccourtght to the amount deferred is no longer subject toi#gly the amount deferred is not reasonably ascer-
balance plan are reasonable will be madwbstantial risk of forfeiture. Thus, in accordancéaif:zable urti%tir;n?stiin (t)f emplt(;ymem, -
with paragraph (e)(1) of this section, the amount de- Example 6 (i € Tacts are the same asdr-
as of the date the employer selects to takg % S e L5 (6)(0) of thismple 4 except that the $500,000 is payable to Em-
the amount into account. section, is equal to the $25,000 principal amourloyee B at the later of age 55 or termination of em-
(6) Portions of an amount defedre- credited to EmployeA’s account on December 31, ployment.

quired to be taken into account on mao 2006, plus the interest credited with respect to that (ii) Because the commencement date of the ben-
than one date If different portions of an principal amount through December 311Ppmust  efit payment |is contingﬁnt on when EmpIO):jee B tferh-

. taken into account as of December 31,120 minates employment, the commencement date of the
?mount deferred are required to be take% Example 3 (i) The facts are the same asbr-  benefit payment is not knowThus, the amount de-
into account under paragraph (e)(1) 0imple 2 except that the principal amount creditedferred is not reasonably ascertainable until termina-
this section on more than one date (e.Qunder the plan on the last day of each year (and aien of employment.

1999-9 I[.R.B. March 1, 1999



Example 7 (i) The facts are the same asEx- (i) As of the date Employee C terminates emally equivalent to a $2,935 annuity commencing at
ample 4 except that Employee B may elect to takeployment, the amount of the benefit is known anége 62 using a 6 percent interest rate and the UP-84
the benefit in the form of a life annuity of $50,000the only actuarial or other assumptions needed to detortality table (which, solely for purposes of this
per year (commencing at age 65). termine the amount deferred are an interest rate aasxample, are assumed to be reasonable actuarial as-

(i) Because the plan permits employees to elesumption and a mortality assumptioAt that time, sumptions for December 31, 200Bccordingly, an
to receive benefits in more than one form and the athe amount deferred in each past year becomes realditional amount needs to be taken into account in
ternative forms may not have the same value whesonably ascertainable, and Employer O is able to d2018 equal to the present value of the excess of the
Employee B makes his election, the plan fails to satermine that during 2001 Employee C earned &4,000 annual stream of benefit payments to which
isfy the requirements of paragraph (c)(2)(iii)(B) oflegally binding right to a life annuity of $4,000 perEmployee C obtained a legally binding right during
this section until a form of benefit is selectéithus, year beginning on December 31, 2018 when En2001 over the $2,935 annual stream of benefit pay-
the amount deferred is not reasonably ascertainalpoyee C is age 62. Employer O determines the preaents which is actuarially equivalent to the amount
until then. sent value of Employee’€future benefit payments previously taken into accountThis present value

Example 8 (i) Employer O establishes a non-under the SERas of this resolution date (December(i.e., the present value of a life annuity equal to
qualified deferred compensation plafhe planis a 31, 2018), using a 7 percent interest rate and the U$4,000 minus $2,935, or $1,065 annually) is deter-
supplemental executive retirement plan (SERP) th&4 mortality table, which, solely for purposes of thisnined by Employer O to be $10,005 as of the reso-
provides Employee C with a fully vested right to reexample, are assumed to be reasonable actuarial kgion date using a 7 percent interest rate and the
ceive a pension, in the form of a life annuity payablsumptions for December 31, 2018he special tim- UP-84 mortality table (which, solely for purposes of
monthly, beginning at age 65, equal to the excess afig rule will be satisfied if the resulting presentthis example, are assumed to be reasonable actuarial
3 percent of Employee’€final 3-year average pay value, $37,576, is taken into account on that date mssumptions for December 31, 2018).
for each year of participation up to 15 years, over theccordance with paragraph (d)(1) of this section. Example 12 (i) The facts are the same aEx-
amount payable to Employee C from Employes O  Example 10 (i) The facts are the same asEix- ample 9 except that the amount that Employer O
qualified pension plan The amount payable under ample 9 except that, as permitted under paragraptekes into account on December 31, 2001, is
the qualified pension plan is a life annuity payablde)(4)(ii) of this section, Employer O chooses to tak&15,834 (the present value of $4,000, payable at age
monthly, beginning at age 65, equal to 1.5 percent ain amount into account before the amount deferre8D, using a 6 percent interest rate and the UP-84
final 3-year average pay for each year of emplo for 2001 is reasonably ascertainablEhe amount mortality table). Employer O does not take any
ment, excluding pay in excess of the sectiothat Employer O takes into account on Decembesther amount into account before the resolution date.
401(a)(17) compensation limit. No benefits are31, 2001, is $13,043 (the present value of a life an- (ii) In accordance with paragraph (e)(4)(ii)(B) of
payable under the SERf Employee C dies before nuity of $4,000 per yeapayable at age 62, using a 6this section, Employer O must determine any addi-
age 65. Employee C becomes a participant in thgercent interest rate and the UP-84 mortality tablejional amount required to be taken into account in
SERP on January 1, 2001, at age. 4%he amount Employer O does not take any other amount into a@018. If the $4,000 payable in the form of a life an-
deferred under the SERor any year is not reason- count before the resolution date. nuity beginning at age 62 exceeds the life annuity
ably ascertainable prior to termination of employ- (i) In accordance with paragraph (e)(4)(ii)(B) ofwhich is actuarially equivalent to the $15,834 previ-
ment because the amount of the benefit is not knowthis section, Employer O must determine any addbusly taken into account, the present value of the ex-
and the determination of the amount deferred r tional amount required to be taken into account ikess must be taken into account. In this case, the
quires assumptions other than interest and mortali8018. If the $4,000 payable in the form of a life an$15,834 previously taken into account is actuarially
(e.g., an assumption as to Employés &verage pay nuity beginning at age 62 exceeds the life annuitgquivalent to a $4,856 annuity commencing at age
for the final three years of employmen#)s permit-  which is actuarially equivalent to the $13,043 previ62 using a 6 percent interest rate and the UP-84 mor-
ted by paragraph (e)(4)(i) of this section, Employeously taken into account, the present value of the esality table (which, solely for purposes of this exam-
O chooses not to take any amount into account f@ess must be taken into account. In this Example 1ple, are assumed to be reasonable actuarial assump-
any year before the resolution date. Employee C tethe $13,043 previously taken into account is actuartions for December 31, 2001). Because the life
minates employment on December 31, 2018 wheally equivalent to a $4,000 annuity commencing aannuity of $4,856 per year (which is equivalent to
he is age 62. age 62 using a 6 percent interest rate and the UP-8% amount taken into account at the early inclusion

(i) As of the date Employee C terminates emmortality table ( which, solely for purposes of thisdate) exceeds the $4,000 annuity attributable to the
ployment, the amount of the benefit is known ané&xample, are assumed to be reasonable actuarial asrount deferred in 2001, no additional amount is re-
the only actuarial or other assumptions needed to desmptions for December 31, 200Bccordingl, no  quired to be taken into account for that amount de-
termine the amount deferred are an interest rate asdditional amount need be taken into account iferred as of the resolution date. Employer O may
sumption and a mortality assumptioAt that time, 2018, regardless of any changes in market rates ofaim a refund or credit for the overpayment of
the amount deferred in each past year becomes réaterest between 2001 and 2018. FICA tax with respect to amounts taken into account
sonably ascertainable, and Employer O is able to de- Examplell. (i) The facts are the same asEir-  prior to the resolution date to the extent permitted by
termine that during 2001 Employee C earned ample 9 except that, as permitted under paragrapkections 6402, 6413, and185
legally binding right to a life annuity of $4,000 per(e)(4)(ii) of this section, Employer O chooses to take Example 13 (i) The facts are the same afix-
year beginning in 2021 when Employee C is age 6%n amount into account before the amount deferreaimple 12 except that Employee C became a partici-
Employer O determines the present value pf-E for 2001 is reasonably ascertainablEhe amount pant in the SERon January 1, 2000. In addition,
ployee Cs future benefit payments under the SERFhat Employer O takes into account on DecembeEmployer O determines in 2018 that during 2000
as of this resolution date (December 31, 201881, 2001, is $9,569 (the present value of a life anniEmployee C earned a legally binding right to a life
using a 7 percent interest rate and the UP-84 mortaly of $4,000 per yea payable at age 65, using a 6annuity of $1,500 per year beginning on December
ity table, which, solely for purposes of this examplepercent interest rate and the UP-84 mortality tableR1, 2018.
are assumed to be reasonable actuarial assumptidraployer O does not take any other amount into ac- (i) Employer O may allocate the $15,834 previ-
for December 31, 2018The special timing rule will count before the resolution date. ously taken into account among any amourgs d
be satisfied if the resulting present value, $26,950, is (ii) In accordance with paragraph (e)(4)(ii)(B) offerred on or before the early inclusion daf the
taken into account on that date in accordance witthis section, Employer O must determine any addiesolution date, Employer O will have to take into
paragraph (d)(1) of this section. tional amount required to be taken into account iaccount the present value of an annuity equal to the

Example 9 (i) The facts are the same asGr-  2018. If the $4,000 payable in the form of a life anexcess of the life annuity attributable to the amounts
ample § except that the plan provides that Em-uity beginning in 2018 at age 62 exceeds the lifdeferred for 2000 and 2001 over a life annuity of
ployee C may choose to receive early retiremergnnuity which is actuarially equivalent to the $9,56%4,856 per yea
benefits on an unreduced basis at any time after ageeviously taken into account, the present value of Example 14 (i) In 2003, EmployeP establishes
60 if Employee C has completed 15 years of servidhie excess must be taken into account. In this cagenonqualified deferred compensation plan for Em-
by that date. the $9,569 previously taken into account is actuarployee D The plan provides that, in consideration
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of Employee Ds services to be performed on Pro- (i) Pursuant to paragraph (e)(4)(ii))(E) of this Example 17 (i) In 2010, Employee F performs
ject X in 2004, Employee D will have a nonfor-section, in applying the nonduplication rule of paraservices for which she earns a right to 10 percent of
feitable right to receive 1 percent per year of-E graph (a)(2)(iii) of this section, a first-in-first-out the proceeds from the sale of a motion picture. In
ployer Ps net profits associated with Project X forrule applies in determining the benefit payments th&2011, Employee F performs services for which she
each of the immediately succeeding three years. Npe attributable to amounts previously taken into acarns a right to 10 percent of the proceeds from the
services beyond 2004 are requirddhe 1 percent of count. Using the 10 percent interest rate, Employsale of another motion picturéfhese proceeds are
net profits payable each year will be paid on MarclP determines that the $750,000 benefit payment otalculated by subtracting the total advertising e
31 of the immediately succeeding ye®ne percent March 31, 2006, and the March 31, 2007, benefjpenses for both movies. Payment is to be made in
of net profits associated with Project X is $750,00¢ayment of $400,000 are less than the $1,000,000e year following the date on which both pictures
in 2005, $400,000 in 2006, and $90,000 in 200%aken into account at the early inclusion date, plusave been sold, but not later than 2028 the end
Employee D receives $750,000 on March 31, 200&ttributable income, and, therefore, are not includedf 2010, the advertising expenses for both pictures
$400,000 on March 31, 2007, and $90,000 on Margh wages when paid. totaled $300,000 The first motion picture is sold
31, 2008. (iii) Under paragraph (e)(4)(ii)(E) of this section, for $10,000,000 in 2014The second motion picture
(if) Because the services creating the right to alt an employer chooses to take an amount into aés sold for $17,000,000 in 201At the end of 2017,
of the amount deferred are performed in 2004, thegunt before the resolution date, the amount takéhe advertising expenses totaled $1,700,000. In
benefit payments based on the 2005, 2006, and 20(4o account (plus income attributable to tha018, Employee F is paid $2,530,000 (10 percent of
net profits are all attributable to the amount deferregdnount) is disregarded to the extent the amount #8e sum of $10,000,000 and $17,000,000 minus
in 2004. Howeve because the present value of EMattriputed to benefit payments made before the res$,700,000).
ployee Ds future benefit is contingent on future|ytion date Thus, Employe® must reduce the  (ii) Pursuant to paragraph (e)(4)(ii)(D)(4) of this
profits, the determination of the amount deferred reg; 00,000 taken into account in 2004 (plus incomgection, $970,000 (10 percent of the excess of the
quires the use of assumptions other than interegfyipytable to that amount) based upon the two be@ross proceeds from the sale of the first motion pic-
mortality, and cost of living Thus, all of the amount it nayments ($750,000 and $400,000) that weriire at the resolution date in 2017 over the advertis-
deferred in 2004 will not be reasonably ascertai gy ded from wages. Using an interest rate of 1699 expenses incurred at the end of 2010) of the pay-
able within the meaning of paragraph (e)(4)(i) Ofpercent, EmployeP determines that the amount Ment made in 2018 can be attributed to the amount
this section until December 31, 2007 (which is the, e into account in 2004 plus interest to the reséleferred in 2010 (and with the remaining payment
resolution date). Employd? does not choose 10 | ion gate and reduced based upon the two benefif $1,560,000 to be attributed to the amouet d

take any amount into account prior to the amourli,y yents is $15,228 and the additional amount thi@rred in 2a1).
defg_ljred becoming reasonably ascer‘t‘amable. . Is required to be taken into account as of December .
(iii) However, paragraph (d)(1)(i)(A) of this 31 5607 is $72 653 (387,881 — $15,228). (f) Withholding—(1) In general Un-

section provides that a benefit payment attributable ¢ - 10 16 (i) Employee E obtains a fully less an employer applies an alternative
to an amount deferred under a nonqualified deferre\;ﬁested legally binding right during 2002, 2003, andnethod described in paragraph (f)(2) or
compensation plan must be included as wages wh ' ' '

actually or constructively paid if the amourg-d 204 10 payments from a nonqualified deferret{g) of this section, an amount deferred

ferred has not been taken into account as Wagcgmpensatlon plan of Employer Q under which the, o 5 nonqualified deferred compensa-

under the special timing rule of paragraph (a)(2) o enefits are based on a formula that includes an ag-

, tion plan for any employee is treated, for
this section Thus, the benefit payments in 2006 anciuarlal dfset by the account balance under a quali
2007 must be included as wages when paid.

ied defined contribution plan of Employer Q as ofpurposes of withholding and depositing
(iv) As of December 31, 2007, all of the amoun

Pecember 31, 2004The payments from the no  FICA tax, as wages paid by the employer
deferred under the plan becomes reasonably ascdpalified deferred compensation plan are tmeo gnd received by the employee at the time
tainable because the amount of the benefit payabrf@enie OE December 31, iogm thzorg;mz‘g'o%n itdis taken into account in accordance with
attributable to the amount deferred is treated acéate or t_ c gmounts earned during ' an aragraph (e) of this section. Howeve
known under paragraph (e)(4)())(B) of this section2004’ which is December 31, 2004, Employee E hdgaragrap T € )

5 legally binding right to a net annual benefit off@ragraphs (f)(2) and (3) of this section

and the only assumption needed to determine ik ) id It ti thod hich
present value of the future benefits is interest. How?2100,000 payable for life to commence on Decenprovide alternative metnods which may

eva, since EmployePwas required to treat the pay- ber 31,. 2005. On the resolution date, Employer ®e used with respect to an amount de-
ments in 2006 and 2007 as wages when paid unddftermines that on December 31, 2002, Employeefarrad for an employeeAn employer is

the general timing rule of paragraph (a)(1) of thid1ad a legally binding right to receive $100,000 an- ot required to be consistent in applying

section, only the present value of the payment to g&@lly for life beginning on December 31, 2005 (as g . . . .
made in 203)/8 is rrz:-quired to be taken igtoyaccount jgsult of the gross benefit under the nonqualified€ alternatives described in this para-

of the resolution date (December 31, 2007) undétan being $120,000 annually for life, and titset graph (f) with respect to tlerent employ-
the special timing rule of paragraph (a)(2) of thideing $20,000 annually for life, as of December 3lges or amounts deferred.

section. Using an interest rate of 10 percent per yedP02). On December 31, 2003, Employee E had a () Estimated methed (i) In general.
(which, solely for purposes of this Example 14, idegally binding right to receive $95,000 annually forg]nder the alternative method provided in

assumed to be reasonable), Empldjeretermines  life beginning on December 31, 2005 (as a result of .
that on December 31, 2007, the present value of tée gross benefit under the nonqualified plan being"'S paragraph (f)(2), the employer may

future benefits is $87,881, and Emplofincludes $135,000 annually for life, and thdfset being make a reasonable estimate of the amount
that additional amount in wages for 2007. (Note tha#40,000 annually for life, as of December 31, 2003)deferred on the date on which the amount
EmployerP can choose to use the lag method oPn December 31, 2004, Employee E had a legalig tgken into account in accordance with
withholding described in paragraph (f)(3) of thisbinding right to receive $100,000 annually for life aragraph (e) of this section and take that
section, which allows the resolution date amount tBeginning on December 31, 2005 (as a result of the__. .
be taken into account no later than March 31, 2008ross benefit under the nonqualified plan beingspmated amount into accoun.t as wages
provided that the amount deferred is increased by i$145,000 annually for life, and thdfset being paid by the employer and received by the
terest using tAAFR for January of 2008.) $45,000 annually for life, as of December 31, 2004employee on that date (the estimate date),
Example 15 (i) The facts are the same asEix- (i) In this case, pursuant to paragraphfor purposes of withholding and deposit-
ample 14 except that Employe®P chooses the early (€)(4)(ii)(D)(4) ofghis section, Employer Q can at'ing FICA tax.
inclusion option permitted by paragraph (e)(4)(ii) oftribute the entire $100,000 life annuity to the amount .. .
this section to take $1,000,000 into account on Dedeferred for 2002, even though Employee Bene- (i) Undeestimate of the amount de-
cember 31, 2004, before the amount deferred fdit under the nonqualified deferred compensatiof€r€d—(A) General rule If the em-
2004 is reasonably ascertainable. plan is reduced to $95,000 in 2003. ployer underestimates the amourg d
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ferred (as determined after calculating theeasonable as of that date) and depositslude the $2,000 shortfall in FICwages. Em-
actual amount deferred that should haveore than the amount required, the enfloyer M must also correct the information on Form
been taken into account as of the date guloyer may claim a refund or credit in a094elnioérfh§0':’;tgffrft§: tohfezggt" rjzzgngftggoidjﬁ'
which the amount was taken into accourgordance with sections 6402, 6413, ang,ypanied by Form 941c fortheqlast quarter of 2003.
in accordance with paragraph (e) of thi§511. A Form 941c, or an equivalent (iv) Instead, Employer M may treat the $2,000
section, using an interest rate and othatatement, must accompany each claighortfall as wages paid on March 31, 2004, and with-
actuarial assumptions that are reasonabfier refund. In addition, Fon W-2 or, if ~hold and deposit FI tax on that amount as if it
as of that date), the employer may treatpplicable, Fan W-2c must also reflect Ve'® Wages paid by Employer M and received by
. . mploye2 A on that date. FanW-2 for Employe A
the shortfall as wages paid as of the estihe actual amount deferred that shoul r 2004 and Form 941 for the first quarter of 2004
mate date or as of any date that is no latBave been taken into account. must include the $2,000 shortfall in AA@vages.
than three months after the estimate date.(3) Lag method Under the alternative  Example 2 (i) The facts are the same asfir-
In either case, the shortfall does not i method provided in this paragraph (f)(3)ample 1except that on March 3, 2004, Employer M
clude the income credited to the amourdn amount deferred, plus interest, may termines that the actgal amount deferred that
deferred after the amount is taken into acreated as wages paid by the employer a@ ;Igogaﬁasb;ig é%lzen into account on December
count in accordance with paragraph (e) akceived by the employee, for purposes of iy under paragraph (7(2)ii) of this section,
this section. withholding and depositing FKCtax, on  Employer M mg, in accordance with sections 6402,
(B) Shortfall is teated as wages paidany date that is no later than three montt413, and 681, claim a refund or credit for the

on a date after the estimate datd the after the date the amount is required to H¥erpayment of tax resulting from the overestimate.

employer chooses to treat the shortfall asken into account in accordance Withn addition, Employer M must file and furmsh a
om W-2c¢ for Employe A and must correct the in-

wages paid on a date that .iS no later thgsaragraph (e) of this section. FOrrpu tormaion on Form 941 for the last quarter of 2003.
three months after the estimate date, thgses of this paragraph (f)(3), the amount Example 3 (i) The facts are the same asfr-
employer must take that shortfall into acdeferred must be increased by interesinple 1 except that Employer M does not make a
count as wages paid by the employer af‘tﬁrough the date on which the wages argasonable estimate of the amount deferred that
received by the employee on that date, foeated as paid, at a rate that is not le st be taken into account as of December 31,

. h . . 03. Instead, Employer M withholds and deposits
purposes of WItthldmg and depOSIIIthmAFR- If the employer withholds and FICA tax on the amount deferred plus interest on

FICA tax. deposits FI@ tax in accordance with this that amount uspAFR (for January 2004) as if it
(C) Shortfall is teated as wages paidparagraph (f)(3), the employer will bewere wages paid by Employer M and received by

on the estimate datelf the employer treated as having taken into account thiegmployeA on March 15, 2004.

chooses to treat the shortfall as wagegnount deferred plus income to the date (ii) Under the alternative method described in

aid as of the estimate date, the shortf . ., paragraph (f)(3) of this section, the amount taken
P an which the wages are treated as paid. i account on March 15, 2004 (including the inter-

IS tre,ated as an error for purposes of with- (4) Examples This paragraph (f) is il- est), will be treated as FRCwages paid to and re-
holding and depositing FiCtax. Appro- |ustrated by the following examples: ceived by EmployeA on March 15, 2004.

priate adjustments may be made in accor- Example 4 (i) The facts are the same asEr-
dance with section 6205(a) and the Example 1 (i) Employer M maintains a m  ample 1 except that an amount is also deferred for
regulations thereunder; howeyéor pur- qualified deferred compensation plan that is an agmpjoyee B which is required to be taken into ac-

count balance plan. The plan provides for annu@lount on October 15, 2003, and Employer M
poses of §31.6205-1(b), the error neeghnyses based on current year profits to be deferrggooses to use the lag method in paragraph (f)(3) of

not be treated as ascertained before thetil termination of employment. Employer's! tnis section in order to provide time to calculate the

date that is three months after the estimapeofits for 2003, and thus the amount deferred, igmount deferred.

date. reasonably ascertainable, but Employer M calculates (i) Employer M may use any date not later than
(D) Reporting The employer must re- the amount deferred on March 3, 2004, when the refnyary 15, 2004, to take the amount deferred into

evant data is available. ided that the amount deferred includes
ort the shortfall as wages on Form 941, - - account (provided that the amount deferred inclu
p g (i)) In accordance with the alternative methodniarest, 8 AFR for January 1, 2003, through De-

Emplqye’s Quarterly Fedetarax Retum described in paragraph (f)(2) of this section, Emgemper 31, 2003, and AFR for January 1, 2004,
(and, if applicable, Form 941c, Supportingloyer M makes a reasonable estimate that th§ oygh January 15, 2004).

Statement to Correct Information) andimount deferred that must be taken into account as

FormW-2, Wage andTax Statemeh(or, if of December 31, 2003, for EmplayA is $20,000, (g) Effective date and transition

. and withholds and deposits FAGax on that amount :
applicable, Fan W-2c, Correctd Wage as if it were wages gaid by Employer M and re-rUIeS_(l) General effective dateEx-

ard Tax Statement) in accordance with itgeived by EmployeA on that date. In January of CEPt for _paragr.aphs (g)(2) through (4) of
treatment of the shortfall under paragraphoo4, Employer M files and furnishes Fow-2 for  this section, this section is applicable on
(H)(2)(ii)(B) or (C) of this section. Employee A including the $20,000 in Flfxwages. and after January 1, 2000Thus, para-
(i) Overestmate of the amount de-T7 121 2004 Fmort et i yaphs (2) hrough () of tis section appy
ferred I the employer overgst|mates thqnto account on December 31, 2003, was $22,OOO.‘E8 amounts deferred on or after January 1,
amount deferred (as determined after cal- (i) In accordance with the alternative methog?000; to amounts deferred before January
culating the actual amount deferred thatescribed in paragraph (f)(2)(ii) of this section, Em1, 2000, which cease to be subject to a
should have been taken into account as ppyer M may treat the additional $2,000 as wagesubstantial risk of forfeiture on or after
the date on which the amount was takegﬁ'dzgoognaéeggﬁgtebza'fg"pg’]ilg;e?f\’ﬂcfn”;setfreJanuary 1, 2000, or for which a resolution
into account In acc_ordanqe W|th_ Parag . <» 000 shortfall as an error ascertained on Margilate occurs on or after January 1, _2000;
graph (e) of this section, using an interes{ 2004, and withhold and deposit M@ax on that and to benefits actually or constructively

rate and actuarial assumptions that aegnount. Fanw-2c for Employe A for 2003 must paid on or after January 1, 2000.

March 1, 1999 1999-9 |.R.B.



(2) Reasonable, good faith integia- sidered to be in accordance with a reasoextent permitted by sections 6402, 6413,
tion for amounts defeed and benefits able, good faith interpretation of sectiorand 63.1.
paid befoe January 1, 2008-(i) In gen- 3121(v)(2) if the employer treats that (ii) Consistencyequred In the case
eral. For periods before January 1, 200@mount as taken into account as wages fof a plan that is not a nonqualified de-
(including amounts deferred before Janu-ICA tax purposes prior to the adoptiorferred compensation plan (within the
ary 1, 2000, and any benefits actually oof the plan providing for the deferredmeaning of paragraph (b)(1) of this sec-
constructively paid before January 1compensation (if later, the adoption of tion), if any payment was actually or con-
2000, that are attributable to those¢he plan amendment providing the destructively paid to an employee under the
amounts deferred), an employer may relferred compensation). For exampleplan in a pre-gective-date open period
on a reasonable, good faith interpretatioawards, bonuses, raises, incentive pagnd that payment was not included in
of section 3121(v)(2), taking into accounments, and other similar amounts grantell CA wages by reason of the emplo\se
pre-existing guidanceAn employer will under a plan as compensation for past s@reatment of the plan as a nonqualified de-
be deemed to have determined Al@x vices may not be taken into account undderred compensation plan, then the em-
liability and satisfied FI@ withholding section 3121(v)(2) prior to the establishployer may claim a refund or credit for
requirements in accordance with a reasoment (a, if applicable, the adoption) of FICA tax paid on amounts treated as
able, good faith interpretation of sectiorthe plan. amounts deferred under the plan (in ac-
3121(v)(2) if the employer has complied (iii) Certain changes in position for cordance with the employs treatment
with paragraphs (a) through (f) of thisstock options, stock apgciation rights, of the plan as a nonqualified deferred
section. For purposes of paragraphand other stock value rights no@ason- compensation plan) for that employee for
(9)(2) through (4) of this section, and subable, good faith intengetation In the case pre-dfective-date open periods only to
ject to paragraphs (g)(2)(ii) and (iii) ofof a stock option, stock appreciation rightthe extent that the FICtax paid on all
this section, whether an employer that has other stock value right (as defined iramounts treated as amounts deferred for
not complied with paragraphs (a) througiparagraph (b)(4)(ii) of this section) that ishe employee in all prefgective-date
(f) of this section has determined FICAexercised before January 1, 2000, an eropen periods under the plan exceeds the
tax liability and satisfied FI& withhold- ployer that treats the exercise as not suBACA tax that would have been due on the
ing requirements in accordance with gect to FICA tax as a result of the nondu-benefits actually or constructively paid to
reasonable, good faith interpretation oplication rule of section 3121(v)(2)(B) isthe employee in those periods under the
section 3121(v)(2) will be determinednot acting in accordance with a reasorplan if those benefits were included in
based on the relevant facts and circunable, good faith interpretation of sectiorFICA wages when paid. If any benefit
stances, including consistency of treat3121(v)(2) if the employer has not treategpayments attributable to amounts deferred
ment by the employer and the extent tthat grant and all earlier grants as subjeefter December 31, 1993, were actually or
which the employer has resolved uncleao section 3121(v)(2) by reporting the cureonstructively paid to an employee under
issues in its favo rent value of such options and rights aa nonqualified deferred compensation

(i) Plan must be established orFICA wages on Form 941 filed for theplan (within the meaning of paragraph
adopted If an amount is deferred under aquarter during which each grant was madg)(1) of this section) in a prédfective-
plan before January 1, 2000, and benefor, if later, for the quarter during which date open period, but these payments
payments attributable to that amount areach grant ceased to be subject to a subere treated as subject to FlGax be-
actually or constructively paid on or afterstantial risk of forfeiture). cause the employer treated the plan as not
January 1, 2000, then in no event will an (3) Optional adjustments to conformbeing a nonqualified deferred compensa-
employe’s treatment of the amount dewith this section for pe-effective-date tion plan, then the employer may claim a
ferred be considered to be in accordanaen periods(i) General rule If an em- refund or credit for the FI&€ tax paid on
with a reasonable, good faith interpretaployer determined FI& tax liability with  those benefit payments only to the extent
tion of section 3121(v)(2) if the employerrespect to section 3121(v)(2) in ang-p that the FI@ tax paid on those benefit
treats that amount as taken into account @sd ending before January 1, 2000, fopayments exceeds the FACax that
wages for FI@ tax purposes prior to the which the applicable period of limitationswould have been due on the amounts de-
establishment of the plan (within thehas not expired on January 1, 2000 (préerred to which those benefit payments
meaning of paragraph (b)(2) of this seceffective-date open periods), in a manneare attributable if those amounts deferred
tion) providing for the deferred compen-that was not in accordance with this sediad been taken into account when they
sation (@, if later, the establishment of thetion, the employer may adjust its FICAwould have been required to have been
plan as amended to provide for the ddgax determination for that period to contaken into account under this section (if
ferred compensation, as provided in parderm to this section Thus, if an amount this section had been ififect then).
graph (b)(2)(ii) of this section). If andeferred was taken into account in a pre- (i) Reporting Any employer that ad-
amount is deferred under a plan beforeffective-date open period when it wagusts its FI@ tax determination in accor-
January 1, 2000, and benefit payments atot required to be taken into account (e.gdance with paragraphs (g)(3)(i) and (ii) of
tributable to that amount are actually oan amount taken into account before it behis section must make appropriate adjust-
constructively paid before January 1came reasonably ascertainable), the emments on Form 941 and Form 941c for the
2000, then in no event will the emplaige ployer may claim a refund or credit foraffected periods, and, in addition, must
treatment of that amount deferred be corany FICA tax paid on that amount to thefile and furnish Fan W-2, a, if applica-
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ble, Fom W-2c, for any &fected em- through (f) of this section had been in efeomes reasonably ascertainable, and no
ployee so that the Social Secyrtdmin- fect for that period or took no amount intaadditional FIG\ tax will be due when the
istration may correctly post the amounaccount Thus, paragraphs (g)(4)(ii)(B) benefit payments attributable to the
deferred to the employée earnings through (E) of this section apply both teamount deferred are actually or construc-
record The adjustments may be made imn employer that treated the plan as if tively paid.
accordance with section 6205(a) and therere not a nonqualified deferred compen- (E) Special rule for amountsequired
regulations thereunder; howeyéor pur- sation plan within the meaning of sectiono be taken into account in 1994 or 1995.
poses of 831.6205-1(b), the error is nd3121(v)(2) (by withholding and payingIn the case of an amount deferred that
required to be treated as ascertained bEICA tax due on benefits actually or conwould have been required to be taken into
fore March 31, 2000. structively paid under the plan during thaticcount in 1994 or 1995 if paragraphs (a)
(4) Application ofreasonable, good period, if any) and to an employer thathrough (f) of this section had been in ef-
faith standad—(i) Plans that @ae not treated the plan as a nonqualified deferre@dct, an employer will be treated as taking
subject to section 3121(v)(2)f a plan is compensation plan within the meaning ofhe amount deferred into account under
not a nonqualified deferred compensatiosection 3121(v)(2). paragraph (d)(1) of this section to the ex-
plan within the meaning of paragraph (B) No additional taxrequred Pur- tent the employer takes the amount into
(b)(1) of this section, but, for a periodsuant to paragraph (g)(2) of this sectiomccount by treating it as wages paid by the
ending prior to January 1, 2000, and, pumro additional FI@ tax will be due for any employer and received by the employee
suant to a reasonable, good faith interpr@eriod ending prior to January 1, 2000. as of any date prioo#pril 1, 2000.
tation of section 3121(v)(2), an amount (C) General timing rule applicableln (iii) Plans that @ae subject to section
under the plan was taken into accourdccordance with paragraph (d)(1)(ii) 03121 (v)(2) for which mre than the
(within the meaning of paragraph (d)(1}xhis section, except as provided in paraamount defeed has been taken into ac-
of this section) as an amount deferredraphs (g)(4)(ii)(D) and (E), the generakount If a plan is a nonqualified deferred
under a nonqualified deferred compensdiming rule described in paragraph (a)(lompensation plan (within the meaning of
tion plan, then, pursuant to paragrapbf this section applies to benefits actuallparagraph (b)(1) of this section ) and an
(9)(2) of this section, the following rulesor constructively paid on or after Januargmount was taken into account under the
shall apply— 1, 2000, attributable to an amount depjan for an employee before January 1,
(A) With respect to benefit paymentsferred in a period before January 1, 200@,000, in accordance with a reasonable,
actually or constructively paid before Janto the extent the amount taken into- a good faith interpretation of section
uary 1, 2000, that are attributable t@ount was less than the amount that wou@121(v)(2), but that amount could not
amounts previously taken into accounhave been required to be taken into a¢rave been taken into account before Janu-
under the plan, no additional FACtax count if paragraphs (a) through (f) of thisiry 1, 2000, if paragraphs (a) through (f)
will be due; section had been irffect before January of this section had been iffect then, the
(B) On or after January 1, 2000, benet, 2000. following rules apply—
fit payments under the plan must be taken (D) Special rule for amounts defed (A) The determination of the amount
into account as wages when actually drefae 1994 The diference between the geferred for any period beginning on or
constructively paid in accordance withamount that was taken into account in anyfter January 1, 2000, must be made in ac-
paragraph (a)(1) of this section; and period ending prior to January 1, 1994¢ordance with paragraph (c) of this sec-
(C) To the extent permitted by para-and the amount that would have been remn, and the time when amounts deferred
graph (g)(3) of this section, the employequired or permitted to be taken into acynder the plan are required to be taken
may claim a refund or credit for FI-tax  count in that period if paragraphs (a)nto account must be determined in accor-
actually paid on amounts taken into-a through (f) of this section had been in efyance with paragraph (e) of this section,
count prior to January 1, 2000. fect is treated as if it had been taken intg;ithout regard to any such amount that
(i) Plans that ae subject to section account within the meaning of paragraply s taken into account for any period
3121(v)(2) for which the amount defed (d)(1) of this section. For example, in th%nding before January 1, 2000; and
has not been fully taken into account case of an amount deferred before 1994 g) T the extent permitted by sections
(A) In general The rules of paragraphsthat was not reasonably ascertainable (agto2 6413 and 64, the employer may
(9)(4)(ii)(B) through (E) of this section which was not subject to a substantial risK|aim a refund or credit for an overpay-
apply if a plan is a nonqualified deferrecbf forfeiture), the employer is treated as ifyent of tax caused by the overinclusion
compensation plan (within the meaning ot had anticipated the actual amount, formys wages that occurred before January 1,
paragraph (b)(1) of this section) and, witland commencement date for the benefijygg.
respect to an amount deferred under thgayments attributable to the amount de- (5) Eyamples This paragraph (g) is il-
plan for an employee prior to January Iferred and had taken the amount deferrggqi aieq by the following examples:
2000, the employein accordance with a into account at an early inclusion date be-
reasonable, good faith interpretation ofore 1994 using a method permitted under Example 1 () In 1996, Employer M establishes
section 3121(v)(2), either took into acthis section Thus, with respect to such arf "ondualified deferred compensation plan that is a
. . nonaccount balance plan for Empleye All bene-
count an amount that is less than thamount deferred, the employer is not rgz_ ic; ine plan are 100 percent vested. In order
amount that would have been required tquired to take any additional amount intQ, getermine the amount deferred on behalf of Em-
be taken into account if paragraphs (aéccount when the amount deferreg b ployee A under the plan for 1996 and 1997, Em-
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ployer M must make assumptions as to the date @ood faith interpretation of section 3121(v)(2), thafThus, no additional FI& tax will be due on the ben-
which Employe A will retire and the form of bene- the bonus plan is a nonqualified deferred compensaefits paid in 1995.

fit Employee A will elect, in addition to interest, tion plan under that section and, therefore, treats the (iv) Because $290 of HI tax was paid on the
mortality, and cost-of-living assumptions. Based oramounts credited from January 1, 1994, through Demount deferred in 1994, Employis entitled to a
assumptions made with respect to all of these coeember 31, 1999, as amounts deferred and, in accoefund or credit for that amount to the extent permit-
tingencies, Employer M determines that the amourttance with a reasonable, good faith interpretation ¢éd under sections 6402, 6413, and165- but only
deferred for 1996 is $50,000 and the amoumt d section 3121(v)(2), takes those amounts deferred the extent that $290 exceeds the Al@x that
ferred for 1997 is $55,000. In 1996 and 1997, Eminto account as wages for FAGax purposes as of would have been due on the $50,000 payment in
ployee A’s total wages (without regard to thethose datesThe bonus plan is set forth in writing on 1995 if that payment had been subject to A t@x
amounts deferred) exceed the OASDI wage basdday 1, 1999, and, thus, is treated as established wken paid (i.e., if paragraphs (a) through (f) of this
Employer M withholds and deposits HI tax on theof January 1, 1994. section had beerffective for those years). In 1995,
$50,000 and $55,000 amounts. Emplypedoes (ii) Under paragraph (g)(2)(ii) of this section, if Employee D had other wages of $60,00Dhus,

not retire before January 1, 2000. Employer Man amount is deferred before January 1, 2000, amaly $1,200 (the $61,200 OASDI wage base, less
chooses under paragraph (g)(3) of this section tie attributable benefit is paid on or after January the $60,000 of other wages) of the $50,000 payment
apply this section to 1996 and 1997 before the Jan@000, then in no event will an emplay&treatment would have been subject to OASDI; the full $50,000
ary 1, 2000, generaffective date. of the amount deferred under a plan be consideredwwuld have been subject to.HThis would have re-

(i) Under this section, the amounts deferred irbe in accordance with a reasonable, good faith intesulted in $148.80 of OASDI tax ($1,20012.4 per-
1996 and 1997 are not reasonably ascertainabpeetation of section 3121(v)(2) if the employer treatsent) and $1,450 of HI tax ($50,0002.9 percent).
(within the meaning of paragraph (e)(4)(i) of thisthe amount deferred as taken into account as wageémployerPis not entitled to a refund or credit under
section) before January 1, 2000hus, as long as the for FICA tax purposes prior to the establishment ofhe consistency rule of paragraph (g)(3)(ii) because
applicable period of limitations has not expired foithe plan (within the meaning of paragraph (b)(2) othe $290 of HI tax paid in 1994 is less than the total
the periods in 1996 and 1997, Employer Mynta  this section). Because the bonus plan is treated $%,598.80 of FI@ tax liability that would have re-
the extent permitted under paragraph (g)(3) of thisstablished on January 1, 1994 (pursuant to the trasulted if this section had applied for 1995.
section, apply for a refund or credit for the HI taxsition rule for unwritten plans in paragraph (v) Howeve, if the benefit payment is instead
paid on the amounts deferred for 1996 and 1997 anh)(2)(iii) of this section), and because Employer Oactually or constructively paid on or after January 1,
in accordance with paragraph (e)(4) of this sectionn accordance with a reasonable, good faith interpr@000, the benefit payment must be taken into ac-
take into account the amounts deferred when thewtion of section 3121(v)(2), took amounts deferredount as wages when actually or constructively paid
become reasonably ascertainable. into account in 1994 through 1999, the amounts paid accordance with the general timing rule of para-

Example 2 (i) Employer N adopts a plan on to Employee C attributable to those amourgs d graph (a)(1) of this section (and paragraph
January 1, 1994, that covers Employee B, who hdsrred will not be subject to FICtax when paid. (9)(4)(i)(B) of this section).

10 years of service as of that dat€he plan pro- Example 4 (i) In 1985, EmployeP establishes Example 5 (i) In 1985, Employer Q establishes
vides that, in consideration of EmployeésBut- a compensation arrangement for Employee D tha compensation arrangement for Employee E that is
standing services over the past 10 years, Employgeovides for a lump sum payment to be made after nonqualified deferred compensation plan within
B will be paid a $500,000 lump sum distributiontermination of employment but the arrangement ishe meaning of paragraph (b)(1) of this section.
upon termination of employment at any time. Omot a nonqualified deferred compensation plafoweve, prior to January 1, 2000, Employer Q de-
January 15, 1996, Employee B terminates employwithin the meaning of paragraph (b)(1) of this sectermines, based on a reasonable, good faith interpre-
ment with Employer N. Employer N determines.tion). Howeve, prior to January 1, 2000, and in ac-tation of section 3121(v)(2), that the arrangement is
based on a reasonable, good faith interpretation ebrdance with a reasonable, good faith interpretatiomot a nonqualified deferred compensation plan
section 3121(v)(2), that the plan is a nonqualifie@f section 3121(v)(2), Employ@treats the arrange- within the meaning of that sectioffhus, when Em-
deferred compensation plan under that section. Ement as a nonqualified deferred compensation plagsloyee E retires at the end of 1996 and benefit pay-
ployer N treats the $500,000 as having been takemder section 3121(v)(2). EmployBrdetermines ments under the arrangement begin in 1997, Em-
into account as an amount deferred in 1993 and edhat Employee ¥ total wages (without regard to theployer Q withholds and deposits FAGax on the

lier years. amount deferred) for each year from 1985 throughmounts paid to Employee E. Payments under the

(i) Under paragraph (g)(2)(ii) of this section, if 1993 exceed the applicable OASDI and HI wagarrangement continue on or after January 1, 2000.
all amounts are deferred and all benefits are paltases for each of those years and, conseguentEmployer Q does not choose (under paragraph
under a plan before January 1, 2000, then in nihere is no FI@ tax liability with respect to the (g)(3) of this section) to adjust its FAGax determi-
event will an employes treatment of amounts de- amounts deferred for those years. In 199 E nation for a pre-éective-date open period by treat-
ferred under the plan be considered to be in accgrioyee Ds total wages (without regard to theing this section as infect for all amounts deferred
dance with a reasonable, good faith interpretation @mount deferred) exceed the OASDI wage basand benefits actually or constructively paid for any
section 3121(v)(2) if the employer treats theséloweve, because there is no limit on the HI wagesuch period The periods in 1994 and 1995 are not
amounts as taken into account as wages for FICBase, the amount deferred for 1994 results in addire-dfective-date open periods for Employer Q.
tax purposes prior to the adoption of the plé- tional HI tax liability of $290, which is timely paid (if) Under paragraph (g)(4)(ii) of this section, for
cordingly, Employer Ns treatment is not in acco by EmployerP purposes of determining whether benefits actually or
dance with a reasonable, good faith interpretation of (ii) Employee D terminates employment with constructively paid on or after January 1, 2000, were
section 3121(v)(2) because Employer N treateBmployerPin 1995 and receives a plan payment opreviously taken into account for purposes of apply-
amounts as taken into account in years before tl$0,000. In that yeaEmployee D also receives ing the nonduplication rule of section 3121(v)(2)(B),
adoption of the planAs a result, the payment madewages of $60,000 from Employ€r In accordance any amount that would have been required to have
to Employee B in 1996 was subject to both thevith its treatment of the plan as a nonqualified debeen taken into account before 1994 will be treated
OASDI and HI portions of FI& tax when paid. ferred compensation plan under section 3121(v)(23s if it had been taken into account within the mean-

Example 3 (i) Employer O adopts a bonus planEmployerP does not treat the $50,000 payment inng of paragraph (d)(1) of this section. Under the
on December 1, 1993, that becoméeaive and 1995 as wages for FiCtax purposes in that yea nonduplication rule, benefit payments attributable to
legally binding on January 1, 1994. Under the plan, (iii) Because amounts under a plan were takean amount that has been so treated as taken into ac-
which is not set forth in writing, a specified bonusinto account (within the meaning of paragraph (d)(1¥ount is not treated as wages for Rl@x purposes
amount (which is 100 percent vested) is credited tof this section) as amounts deferred under a nomat any later time (such as upon payment).

Employee Gs account each December. 3A rea- qualified deferred compensation plan pursuant to a (iii) Because Employer Q does not adjust its
sonable rate of interest on Employeks @ccount reasonable, good faith interpretation of sectiofrICA tax determination by treating this section as in
balance is credited quartgrlEmployee G account 3121(v)(2)(A), but that plan is not a nonqualified de<€ffect for all amounts deferred for periods ending
balance will begin to be paid in equal annual installferred compensation plan within the meaning oéfter December 31, 1993, any benefit payments at-
ments over 10 years beginning on January 1, 2000aragraph (b)(1) of this section, the transition ruleributable to amounts deferred in periods ending
Employer O determines, based on a reasonablprovided in paragraph (g)(4)(i) of this section gppl after December 31, 1993, will be included in wages
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when actually or constructively paid in accordanceight as of December 31, 1993. Employesffigh- terms of the plan are changed aftes D
with the general timing rule of paragraph (a)(1) ofst salary is, in fact, $3 million in 2000 and Em-cember 31.1983.
this section. ployee F receives $1.5 million under the plan on De- o )
Example 6 (i) The facts are the same asEr- cember 31, 2000. (4) Ind,lv_ldual party to a gap age
ample 5 except that Employer Q chooses (in accor- (i) In accordance with paragraphs (g)(1) and"ent. Ind'V_'du.a! party to a gap egement
dance with paragraph (g)(3) of this section) to adjus#)(iii)(A) of this section, the determination of the Means an individual who was eligible to
its FICA tax determination for all preffective-date amount deferred under the plan for any peried b participate ina gap agreement on Decem-
open periods by treating this sectic_)n asfiea for_ ginning on or after January-l, 2009, and the timggr 31, 1983, under the terms of the agree-
all amounts deferred for those periods. In additionyhen that amount deferred is required to be takeﬂ]ent on that dateAn individual will be
Employer Q chooses (in accordance with paragraphto account must be determined in accordance with d individual
(9)(4)(ii)(E) of this section) to take the amounts dethis section. In addition, these determinations mug{eate as an 'n_ v u_a party to a gap
ferred for 1994 and 1995 into account by treatingpe made without regard to any amount deferred th@&dreement even if the individual has not
these amounts as FAGvages paid and received by was taken into account for any period ending beforaccrued any benefits under the plan by
Employee E on January 15, 2000. January 1, 2000, that cogld not be taken into accouacember 31, 1983, and regardless of
(i) In accordance with the nonduplication rule ofbefore January 1, 2000, if paragraphs (a) through (\Q/hether the individual has taken any spe-
paragraph (a)(2)(iii) of this section, because albf this section had been iffect. Because no FICA ifi tion to b tv to th
amounts deferred for Employee E under the platax was actually paid on that $1 million in 1993, nd°lC action to ecom? a_p_ar y to the agree-
were taken into account (or treated as taken into aoverpayment of tax was caused by the overinclusigf€nt. HO_W_eVE an |nd|quua| Who be-
count), any benefit payments made to Employee & wages in 1993 and, thus, Employer R is not entcomes eligible to participate in a gap
under the plan will not be included as Pi@ages tled to a refund or credit (even assuming that the perggreement after December 31, 1983, is not
when actually or constructively paid. riod of limitations has been kept open for periods il’én individual party to a gap agreement.
Example 7 (i) The facts are the same asgr- 1993). In addition, because théfeience between (5) Individual party to a Mach 24
ample 5 except that Employer Q does not withholdthe present value of the $1.5 million payment and P y ; ’
and deposit the FIStax due on benefits actually or the present value of a $500,000 payment was ng983 ageement. Individual party to a
constructively paid before January 1, 2000. taken into account for periods beginning on or afteMarch 24, 1983 aggemehmeans an indi-
(i) Because Employer Q did not withhold andJanuary 1, 1994, $1 million must be included insidual who was eligible to participate in a
depos.it the FIQ tax due on benefits actually or con—FI%A wages under the general timing rule when\;5(ch 24, 1983 agreement under the
structively paid before January 1, 2000, Employer @aic. terms of the agreement on March 24,
did not determine FI& tax liability and satisfy ) L .
FICA tax withholding requirements in accordance831.3121(v)(2)—2 Effective dates and _198.3. An individual will be treated as an
with a reasonable, good faith interpretation of sedransition rules. individual party to a March 24, 1983
tion 3121(v)(2) Thus, the transition rules provided agreement even if the individual has not
in paragraphs (g)(3) and (4) of this section do not (a) General statutory effective date.accrued any benefits under the plan by

appl. As a result, any amount that would have beeExcept as otherwise provided in par March 24, 1983, and regardless of

required to have been taken into account under thj . . .
section before 1994 is not treated as if it had been iraphs (b) through (e) of this section, seayhether the individual has taken any spe-

taken into account under paragraph (g)(4)(i)D) of 0N 3121(Vv)(2) and the amendmentgific action to become a party to the
this section, and benefit payments attributable tf1ade to section 3121(a)(2), (a)(3), andgreement. Howevean individual who
amounts deferred before January 1, 2000, are treaté@)(13) by the Social SecuyiAmend- becomes eligible to participate in a March
gs FIA wages when actually or cpnstructively paidments of 1983 (Public Law 98-21, 9724, 1983 agreement after March 24, 1983,
In accodance wih (e general Uning e o PIES 1. 65), as amended by Sectiofs not an individual party to a March 24,
Example 8 (i) In 1993, .Employer R establishe52662(f)(2) of the Deficit ReductioAct of 1983 agreement.

a nonqualified deferred compensation plan for Em1984 (Public Law 98-369, 98 Stat. 494), (6) March 24, 1983 aggement. Mich
ployee F under which Employee F will have a fullyapply to amounts deferred and benefitg4, 1983 ageemehmeans an agreement
vested right to receive a lump sum payment in 2008aid after December 31, 1983. in existence on March 24, 1983, between

equal to 50 percent of Employe&sighest rate of Definition For r f P .
salay. On December 31, 1993, Employes Righ- (b) Definitions For purposes of an individual and a nonqualified deferred

est salary is $1 million. In accordance with a rea331-3121(v)(2)-1 and this section, theompensation plan within the meaning of
sonable, good faith interpretation of sectioffollowing definitions apply: 831.3121(v)(2)-1(b). Such an agreement
3121(v)(2), Employer R determines that, for 1993, (1) FICA. FICA means the Federal In-does not fail to be a March 24, 1983
there is an amount deferred that must be taken in rance ContributionAct (26 U.S.C. agreement merely because the terms of
E‘;ﬁ;‘(‘);;?;g"’igﬁ;;‘t’; frf;taémp;g‘;e;ﬁigiaess‘:d 3101 et seq.). the plan are changed after March 24,
salary will be $3 million in 2000, Employer R deter- (2)_ 1_157(a) plan A 457(a) plaj means 1983. In addition, for purposes of this
mines that the amount deferred is equal to the pré €ligible deferred compensation plan gbaragraph (b)(6) owl any plan (or agree-
sent value in 1993 of $1.5 million payable in 2000a State or local government or of a tax-exnent) that provides for payments that
Howeve, because Employee F has other wages iempt aganization to which section 457(a)qualify for one of the retirement payment
3&’12 :)Zites)l(‘gf?:atﬂ;z ;g‘;éj‘ifi‘t?gia?g?t'ai’;g Hhpplies. exclusions is treated as a nonqualified de-
paid as a result of that amount deferred being taken (3) Gap ageement Gap ageement ferred compensation plan. For example,
into account for 1993. In addition, Employer RM€aNs an agreement adopted after Mar@31.3121(v)(2)-1(b)(4)(v) provides that
takes no amounts into account under the plan afté4, 1983, and on or before December 3tertain benefits established in connection
1993 for Employed. Under paragraphs (e)(1) and1983, between an individual and a nonwith impending termination do not result
f:‘é)é'lz(?;\fg Efetehr']stZEZEOirr‘]vt;hsc"cgoeusr:tair:Ollggstri‘:tth%uaIified deferred compensation plarfrom the deferral of compensation and
present value of a lump sum payment of $500,00 ’|th|n the meaning of §31.3121(v)(2)—thus are _not considered deferreq under a
payable in 2000, because that is the maximurk(P). Such an agreement does not fail teonqualified deferred compensation plan.

amount to which Employee R has a legally binding)€ a gap agreement merely because thiweve, a plan that provides such bene-
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fits and that was in existence on Marchransition benefits under the gap agree- Authority: 26 U.S.C. 7805.

24, 1983, is treated as a nonqualified denent must choose to either— Pa. 4. In 8602.101, paragraph (c) is
ferred compensation plan for purposes of (i) Take the transition benefits into acamended by adding the following entry in
this paragraph (b) to the extent it providesount as wages when paid; or the table in numerical order to read as fol-
benefits that would have satisfied one of (ii) Take the amount deferred (withinlows:
the retirement payment exclusions. the meaning of §31.3121(v)(2)-1(c)) with

(7) Retrement payment exclusionsrespect to the transition benefits into ac8602.101 OMB Conol numbers.
Retrement payment exclusi®are the count as wages under section 3121(v)(2) 5 % % % %
exclusions from wages (for FRCtax pur- (as if section 3121(v)(2) had applied be-
poses) for retirement payments under setore its general statutoryfective date). (c) ***

tion 3121(a)(2)(A), (a)(3), and (a)(k3  (d) Determining transition benefit por-
(A)(iii), as in efect an April 19, 1983 (the tion. For purposes of determining theCFR part or section Current OMB
day before enactment of the Social Secyortion of total benefits under a nonqualiwhere identified control No.
rity Amendments of 1983). fied deferred compensation plan that repand described

(8) Transition benefits. Transition resents transition benefits, if, under the
benefis are payments made after Decenmterms of the plan, benefit payments are
ber 31, 1983, attributable to services rerot attributed to specific years of service, 1312121 . ... ... 1545-1643
dered before January 1, 1984. For thigie employer may use any reasonable
purpose, transition benefits are detemmethod. For example, if a plan provides Kok ok ok ok
mined without regard to any changeshat the employee will receive benefits
made in the terms of the plan after Marckqual to 2 percent of high 3-year average

* * *x * %

24, 1983, in the case of a March 24, 198@ompensation multiplied by years of ser- Robert EWenzel,
agreement or after December 31, 1983, ¥ice, and the employee retires after 25 Deputy Commissioner of
the case of a gap agreement. years of service, 9 of which are before Internal Revenue.

(c) Transition rules—(1) In general. 1984, the employer may determine that
Except as provided in paragraph (c)(2) o9/25 of the total benefit payments to b@pproved December 23, 1998.
(3) of this section, the general statutoryeceived beginning in 2000 are transition Donald C. Lubick
effective date described in paragraph (d)enefits attributable to services performed Assistant Séetar 5 f’
of this section applies to benefit paymentgefore 1984. theTreas{Jy
after December 31, 1983 hus, exceptas () Order of payment If an employer (Tax Polic ')
provided in paragraph (c)(2) or (3) of th@letermin_es, in accordance with_ paragraph y
section, section 3121(v)(2) applies, anéd) of this ?eCt'on' that a portlo_n_ of the(FiIed by the @fice of the Federal Register on Janu-
the retirement payment exclusions do ndPtal benefits under a nonqualified deary 28, 1999, 8:45 a.m., and published in the issue of
apply, to benefit payments made after Deferred compensation plan constitutes tranne Federal Register for January 29, 1999F64
cember 31, 1983, even if the benefit paysition benefits, then, for purposes of de4542)
ments are made under a March 24, 19d8rmining the portion of each benefit
agreement or a gap agreement. payment that constitutes transition ben

(2) Transition benefits under a Meh fits, the employer must treat each benefit
24, 1983 ageement With respect to an Payment as consisting of transition bene-
individual party to a March 24, 1983fits in the same proportion as the trans
agreement, transition benefits paid unddion benefits that have not been paid (as of
for those paid under a 457(a) plan) are ng2ve not been paid (as of January 1,
subject to the special timing rule of SeCZOOO),' unless such allocation is inconsis-
tion 3121(v)(2) and are subject to sectioffnt With the terms of the plan. Howeve
3121(a) as in féect on April 19, 1983. for a benefit payment made before Janu-
Thus, transition benefits under a Marct@’y 1. 2000, the employer may use any
24, 1983 agreement (except for thoskeasonable allocation method to dete
under a 457(a) plan) to an individual partyin€ the portion of a payment that con-
to a March 24, 1983 agreement are exxists of transition benefits, provided that
cluded from wages (for FIE tax pur- the allocation method is consistent with
poses) only if they qualify for any of thethe terms of the plan.

retirement payment exclusions (or aNYART 602 - OMB CONTROL
other exclusion provided under section,yMBERS UNDER THE

3121(a) as iqf@ct mApr.iI 19, 1983). PAPERWORK REDUCTION ACT

(3) Transition benefits under a gap
agreement With respect to an individual Pa. 3. The authority citation for part
party to a gap agreement, the payor @02 continues to read as follows:
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