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) iISUMMARY: The Consolidated Omnibus
icddudget Reconciliatin Act of 1985
(COBRA) added health care continuatio
requirements that apply to group heall
plans. Coverage required to be provide
under those requirements is referred to
COBRA continuation coverage. Pro
posed regulations interpreting th
COBRA continuation coverage require
. ments were published in thieederal
Registe of June 15, 1987 and of Januar
7, 1998 This document contains final
regulations based on these two sets
proposed regulationsThe final regula-
tions also reflect statutory amendments
16the COBRA continuation coverage re-
16quirements since COBRwas enactedA
16new set of proposed regulation
16REG-121865-98 addressing addition
issues under the COBRcontinuation
coverage provisions is on page 63 of th
Bulletin. The regulations will generally
affect sponsors of and participants i
of group health plans, and they provide ple
~. sponsors and plan administrators wit
guidance necessary to comply with th
law.



DATES: Effective Date These regula- lection of information displays a valid new set of proposed regulations, which
tions are Hective February 3, 1999. control numbe addresses additional issues.
Applicability Dates: Sections The estimated average annual burden ) L

54.4980B-1 through 54.4980B-8 applyer respondent varies from 30 seconds foXPlanation of Povisions

to group health plans with respect to quaB30 hours, depending on individualci oy erview

ifying events occurring in plan years becumstances, with an estimated average of

ginning on or after January 1, 2000. Se&4 minutes. The regulations are intended to provide

the Hfective Date portion of this pream- Comments concerning the accuracy oflea, administrable rules regarding

ble and Q&A-2 of §54.4980B-1. this burden estimate and suggestions féfOBRA continuation coverageThe reg-
reducing this burden should be sent to théations give comprehensive guidance on

FOR FIRTHER INFORMATION CON- |nternal Revenue Service Attn: IRS many questions under COBRA, with a

TACT: Yurlinda Mathis, 202-622-4695. Reports Clearance OfficeOP:FS:P, view to enhancing the Certainty and re-

This is not a toll-free numbe Washington, DC 20224, and to thdfice liance available to all parties — including

of Management and BudgetAttn: Desk employees, qualified beneficiariespe

Officer for the Department of énTrea- Ployers, employeerganizations, and

Paperwork ReductivAct suly, Office of Information and Regula- 9roup health plans — in determining their

_ _ _ tory Affairs, Washington, DC 20503. COBRA rights and obligations The
The collections of information B Books or records relating to these colguidance is designed to further the protec-

tained in these final regulations havgactions of information must be retainedive purposes of COBR without undue
been reviewed and approved by the O g ong as their contents may become madministrative burdens or costs om-e
fice of Management and Budget in accorgeyig| in the administration of any internalPloyers, employeerganizations, or group
dance with the Paperwork Reductibct oyenue lav. Generay, tax returns and health plans.

of 1995 (44 U.S.C. 3507) under controlsy return information are confidential, as For example, the regulations:

SUPPLEMENARY INFORMATION:

number 1545-1581. Responses to the?@quired by 26 U.S.C. 6103. * Prevent group health plans from ter-
collections of information are mandatory minating COBR\ continuation cov-

in some cases and required in order to oBackgound erage on the basis of other coverage
tain a benefit in other cases. Group that a qualified beneficiary had prior

health plans are required to provide cer- O June 15, 1987, proposed regulations 1, gjecting COBR continuation
tain individuals a notice of their COBRA(EE_M?’_S?' 1987-2 C.B. 9?9) relating coverage, in accordance with the
continuation coverage rights whenree 0 continuation coverage requirements ap-  gy,reme Couis decision inGeissal
tain qualifying events occur and are rePlicable to group health plans were pub- , voge Medical Corp.

quired to inform health care providerdished in theFederal Registe (52 FR. . Gjye employers and employeega-
who contact the plan to confirm the cov22716) A public hearing was held on  pizati0ns significant flexibility in de-
erage of certain individuals of the indi-November 4, 1987 Written comments termining, for purposes of COBRA,

viduals complete rights to coveragdo Were also receivedA supplemental setof  the number of group health plans
obtain COBRA continuation coverage or Proposed regulations (REG-209485-86,  they maintain This will reduce bur-
extended coverage, certain individuald4998-41 .R.B. 21) was published in the  gens on employers and employee or-
are required to notify the plan administraFederal Registe of January 7, 1998 (63 ganizations by permitting them to
tor of certain events or that they are electR. 708). No public hearing was re-  gtrycture their group health plans in
ing COBRA continuation coverage, andduested or held after the publication of the  an dficient and cost-Bective man-
plans are required to notify certain indi-Supplemental proposed regulations;twri  nper and to satisfy their COBRA
viduals of insignificant underpayments iften comments were receivedfter con- obligations based upon that structure.
the plan wishes to require the individual§ideration of these comments, after re- « provide baseline rules for determin-
to pay the deficienc This information View of the reported court decisions under  ing the COBR liabilities of buyers

will be used to advise employers and plathe parallel COBR continuation cover- and sellers of corporate stock and cor-
administrators of their obligation tdfer age provisions of the Employee Retire-  porate assets and permit buyers and
COBRA continuation coverage, or an ex-nent Income SecunjtAct of 1974 sellers to reallocate and carry out

tended period of such coverage; to advidERISA) and the Public Health Service  those liabilities by agreement. This
qualified beneficiaries of their right toAct, and based on the experience of the will significantly enhance employers’
elect COBRA continuation coverage andIRS in administering the COBRcontin- ability to negotiate and to plan appro-
of insignificant errors in payment; and touation coverage requirements, a portion priately for the treatment of qualified
inform health care providers of in-of the regulations proposed by EE-143— beneficiaries in connection with
dividuals rights to COBR continuation 86 and REG-209485-86 is adopted as re- mergers and acquisitions, whilegr
coverage. vised by ths Treasury decisianThe revi- tecting the rights of qualified benefi-
An agency may not conduct or sponsosions are summarized in the explanation ciaries &fected by the transactions.
and a person is not required to respond tbelow. Also being published elsewhere in ¢ Limit the application of COBR for
a collection of information unless the colthis issue of thd-ederal Registe is a most health flexible spending



arrangements This will ensure that  The legislative history of COBRpro- The final regulations follow this sugges-
COBRA continuation coverage undervides that the Department ofetfireasury tion; they apply with respect to qualifying
health flexible spending arrange-has the authority to interpret the coveragevents occurring in plan years beginning
ments is available in appropriateand tax sanction provisions of COBRAon or after January 1, 2000. For any pe-
cases without requiring continuationand that the Department of Labor has theod before the fective date of the final
coverage where that would not servauthority to interpret the reporting andegulations, the plan and the employer
the statutory purposes. disclosure provisionsAccordingly, these must operate in good faith compliance
« Eliminate the requirement that grougregulations apply in interpreting the covwith a reasonable interpretation of the re-
health plans féer qualified beneficia- erage provisions of COBRIin Title | of quirements in section 4980B. For the pe-
ries the option to elect only coreERISA, as well as those in the Internafiod before the féective date of the final
(health) coverage under a grougRevenue Code With minor exceptions, regulations, the IRS will consider compli-
health plan that otherwise provideghe final regulations and the new proance with the proposed regulations in
both core and noncore (vision angosed regulations being published toda§l.162-26 (the 1987 proposed regula-
dental) coverage. do not address the notice provisions of théons) and 854.4980B-1 (the 1998 pro-
» Give employers, in determining COBRA continuation coverage require-posed regulations) to constitute good faith
whether the small-employer plan eximents. compliance with a reasonable interpreta-
ception applies, the option of count- o tion of the statutory requirements for the
ing by pay period rather than byOrganlzanon topics that those proposed regulations ad-
every business gaand provide, for  The final regulations being publisheddr_ess’ except to the extent inconsistent
that exception, for the ConSiSIe“Eoday follow the structure of the 1987W|th a statutory amendment adopted after

treatment of part-time employeesyroposed regulations, with related quest-he dates the proposed regulations were

through the use of full-time equiva-tions-and-answers grouped into topicsSSued: during the period the amendment

lents. Each topic is now in a separate sectiof efective, or with a decision of the

The COBR\ continuation coverage re- and sections have been added to the natyled States Supreme Court released

quirements enactechd\pril 7, 1986 have proposed regulations being published ¢ (N Proposed regulations were is-
been amended by the Omnibus Budggbday for (1) business reganizations and sued, during the period after the decision
Reconciliation Act of 1986 (OBRA employer withdrawals from multiem- 'S "61€ased. For any period beginning on
1986), the Tax Refom Act of 1986 (TRA ployer plans and (2) the interaction of the after the Hective date of the final reg-

1986), tle Technical and MiscellaneousfFamily and Medical LeavAct of 1993 Ulations with respect to topics not ad-
ReveneAct of 1988 TAMRA), the Om- (EMLA) and COBRA The substance of dressed in the final regulations, such as

nibus Budget ReconciliatioAct of 1989 the 1998 proposed regulations has be how to calculate the applicable premium,

(OBRA 1989), the Omnibus Budget ReCintegrated into the questions-alnd-answeFFEe plan and the employer must operate in

onciliation Act of 1990 (OB 1990), the  of the 1987 proposed regulatiorihe or- good faith comlf)llsnce with a reasonable

Small Business Job Protectid\ct of gering of some of the questions-ant-a 'Uterzg%tggon of the requirements In sec-

1996 (SBBA), and the Health Insuranceswers has changed, and all of thesquetlon o :

Portabili dA tability At of 1 . o Compliance with the new proposed
ortability an ] ccountability AC Ol tions-and-answers relating to the orlglnalle ulations will constitute aood faith

1996 (HIPAA).1 These amendmentsstatytory &fective date have been deleted. - 2 g

made numerous clarifications and modifiin addition, in a few cases, the content compliance with a reasonable interpreta-

; ; ; . . tion of the statutory requirements ad-
cations to the COBR continuation cov- two separate questions-and-answers in the y reg

i ; i essed in the new proposed regulations
erage requirements, moved the requirergg7 proposed regulations has been oMl the new proposgd r?agulation% are fi.
ments from section 162(k) to sectiomined into a single question—and—answeﬁalized In addition, actions inconsistent

4980B, added various other features, sugh other cases the content of a single QUEST+ the terms of the new broposed redu-
as the disability extension to the requiregion-and-answer has been expanded ftions will not necessarilp c%nstitutega
period of coverage, and significantly altwo or more questions-and-answers, .\ of aood faith compli ny with

tered the sanctions imposed on employefishese changes have resulted in th 9 pllance with a rea-

. . Sonable interpretation of the statutory re-
and plans for failing to comply with therenumbering of the questions-and-an P y

! " quirements addressed in the new pro-
requirementsThe specific changes madeswers The new proposed regulation qosed regulations; whether there has Ft:))een
by these amendments are discussed belgiing published today are designed to fifl y o faith compliz’ance with a reasonable
in connection with the provisions of thegaps designated in the final regulations g

fiterpretation of the statutory require-
regulations that relate to them. . .

g reserved. ments will depend on all the facts and cir-

1 The COBRA continuation coverage require- Effective Date cumstances ‘?f each case. i

ments have also beeffected by an amendment _ _ The IRS will not assess the excise tax
made to the definition of group health plan by the The 1987 proposed regulations providevith respect to a plan that operates in
Omnibus Budget ReconciliatioAct of 1993 that they will be Hective upon publica- good faith compliance with a reasonable
(OBRA 1993). OBR\ 1993 amended the definition tjny a5 final regulations. Someme interpretation of the statutory require-
of group health plan in section 5000(b)(1), which the t ted that the final | d ibed in th di
COBRA continuation coverage provisions of the In-1€Nters suggested that the final regulanents, as described in the preceding two

ternal Revenue Code incorporate by reference.  tions should have a delayefdeztive date. paragraphs. Note, howayéhat in the




case of lawsuits brought by qualified bento that in the 1987 proposed regulationgenerally is considered to provide healtt
eficiaries to enforce their COBRcontin- Howeve, certain changes in terminologycare whether it does so directly or througt
uation coverage rights under ERI®r have been made to reflect the statutorysurance, reimbursement, or other mear
the Public Health ServicAct, the courts cross-reference to section 5000(b)(1) seind whether it does so through an on-sit
generally have not applied any good faittforth in section 4980B(g)(2) (such as thdacility or a cafeteria or other flexible
compliance standard. use of the terrhealth cae and the defini- benefit arrangement. Insurance include
tion of employeg Additionally, the final group insurance policies and one or mor
regulations, in accordance with sectioindividual policies under an arrangemen
The final regulations provide rules re-4980B(9)(2), provide that a p!an is not anaintained by the employer or employee
garding which group health plans are suiroup health p.Ian if substantially aI_I theorganization to provide health care to twc
ject to COBRA These rules are generallycoverage provided under the plan is foor more employees. Under the final regu
similar to those set forth in the 1987 proqualified long-term care services (as ddations, as under the 1987 proposed reg
posed regulations. Howayéhe rules for fined in section 7702B(c))The final reg- lations, in the case of a cafeteria plan o
determining, for purposes of the copBRaulations allow plans to use any reasonablgther flexible benefit arrangement, the
continuation coverage requirements, theethod in determining whether a plan satOBRA continuation coverage require-
number of group health plans maintainetffies this exception The final regula- ments apply only to the health care bene
by an employer have been deleted, arfiPns also provide, in accordance witHits under the cafeteria plan or other flexi-
the new proposed regulations set fortgection 106(b)(5), that amountsreo ble benefit arrangement that an employe
substantially diferent rules, which pro- tributed by an employer to a medical savhas actually chosen to receive.
vide that employers and employegani- 1Ngs account (as defined in section Many commenters on the 19870pr
zations generally have broad discretion t820(d)) are not considered part of a grouposed regulations requested clarificatior
determine the number of group healtihealth plan for purposes of COBRal- of the application of COBR to health
plans that they maintain. Other signifithough a high-deductible health plan willcare benefits provided under flexible
cant changes to the 1987 proposed regul@ot fail to be a group health plan simplyspending arrangements (health FSAs;
tions on this point (some of which are sfecause it covers a holder of a medic8ome commentatorsgued that health
forth in the 1998 proposed regulationsyavings account). FSAs should not be subject to COBRA
include exceptions for long-term care ser- Under the final regulationsa group Health FSAs satisfy the definition of
vices and medical savings accounts arfegalth planis a plan maintained by an emgroup health plan in section 5000(b)(1)
new rules regarding the small-employeployer or employee rganization to pro- and, accordingi are generally subject to
plan exception. vide health care to individuals who havehe COBRA continuation coverage re-
As in the 1987 proposed regulationsan employment-related connection to thguirements. Howewe COBRA is in-
the final regulations provide that, in genemployer or employeerganization or to tended to ensure that a qualified benefi
eral, all group health plans are subject tthe families of such individuals. In accorciary has guaranteed access to coverat
the COBRA continuation coverage re-dance with section 5000(b)(1), these indiunder a group health plan and that the co
quirements. Howeve small-employer viduals include employees, formeme of that coverage is no greater than 10;
plans (discussed below), church plangloyees, the employe and others percent of the applicable premium.
(within the meaning of section 414(e))associated or formerly associated with the The IRS ad Treasury believe that the
and governmental plans (within the mearemployer or employeerganization in a purposes of COBR are not furthered by
ing of section 414(d)) are not subject tdusiness relationshipThe final regula- requiring an employer toffer COBRA
COBRA. (The final regulations refer totions generally refer to all individuals cov-for a plan year if the amount that the em
these as plans excepted from COBRAS§red under a plan by virtue of the perforpjoyer could require to be paid for the
Plans excepted from COBRare gener- mance of services or by virtue ofcOBRA coverage for the plan year would
ally not subject to the COBRcontinua- membership in an employeeganization exceed the maximum benefit that the
tion coverage requirements or thes employees. (As discussed belthe qualified beneficiary could receive under
COBRA excise tax, although group healttterm employe has a narrower meaning forthe FS for that plan year and if the qual-
plans maintained by state or local goverrpurposes of the small-employer plan eXfied beneficiary could not avoid a break
ments are subject to parallel continuationeption) The final regulations use thejn coverage, for purposes of the 4R
coverage requirements in the Publiterm employe to refer to a person for portability provisiong, by electing
Health ServieAct (which is administered whom an individual performs servicesCOBRA coverage under the FSAAc-
by the Department of Health and Humaursuant to section 414(t), the teem- cordingly, the new proposed regulations
Services) Also, the Federal Employeesploye also includes, with respect to such aontain a rule limiting the application of
Health Benefit Program is subject to genperson, any member of a group described
erally simila, although not parallel, tem-in section 414(b), (c), (m), or (0) that in- 2 under HPAA, a qualified beneficiary who
porary continuation of coverage piev cludes the person (a controlled group) emaintains coverage after termination of employmen
sions under the Federal Employees Healthell as any successor of the person or ofé‘ggzvii3r;";)F;e*;ekf’:'l:hcg\'/ae’;;g::;dst“htgfecg;mid N
Beneflts_Amendment_s Aof 198_8. member of the_controlled group. coming subject to a preexisting condition exclusior
The final regulations defingroup Under the final regulations, as undepon jater becoming covered by another anothe
health plan in a manner generally similarthe 1987 proposed regulations, a plagroup health plan.

Plans That Must Comply




the COBRA continuation coverage re-or employee manization The final reqgu- regulations, self-employed individuals
quirements in the case of health FSAs. lations, for purposes of the definition of sand independent contractors are counted

Under this rule, if the health RSsatis- group health plan, use the tehealth as employees for purposes of the small-
fies two conditions, the health ESeed care instead of the ternrmedical cae employer plan exception if they are cov-
not make COBR continuation coverage (which was used in the 1987 proposedred under a plan of the employe&om-
available to a qualified beneficiary forregulations) This change reflects thementers egued that only common law
any plan year after the plan year in whicleshange in the definition of group healtremployees should be counted for this pur-
the qualifying event occursThe first plan made by OBR 1989. Howeve the pose. Unlike the definition ofoveed
condition that the health PSmust satisfy final regulations provide thdtealth cae employe (amended by OBR 1989 to
for this exception to apply is that thehas the same meaning as the teredical make clear that individuals who are not
health F®\ is not subject to the HAA care under section 213(d). Like the 1987%ommon law employees but who are cov-
portability provisions in sections 9801proposed regulations, the final regulationsred under the group health plan of an
though 9833 because the benefits preet forth a summary of items that do andmployer or employeerganization by
vided under the health RSare excepted do not constitute health care. virtue of the performance of services are
benefits. (See sections 9831 and 9832.) The final regulations, generally follow- still considered covered employees) and
The second condition is that, in the plamg the 1987 proposed regulations, sehe definition ofgroup health plan
year in which the qualifying event of aforth rules for determining whether a(amended by OBR 1993 to make clear
qualified beneficiary occurs, the miax group health plan is a small-employethat a health plan covering individuals
mum amount that the health Aould plan. In general, a group health plan othevho are not common law employees of
require to be paid for a full plan year otthan a multiemployer plan is a small-emthe employer or employeeganization,
COBRA continuation coverage equals oployer plan if it is maintained for a calen-and who are not family members of com-
exceeds the maximum benefit availabléar year by an employer that normally emmon law employees, is still a group health
under the health #Sfor the yea It is ployed fewer than 20 employees duringlan) the reference to employees for pur-
contemplated that this second conditiothe preceding calendar yeand a group poses of the small-employer plan excep-
will be satisfied in most cases. health plan that is a multiemployer plan ision have not been amended to include in-

Moreovse, if a third condition is satis- @ small-employer plan if each of the emdividuals who are not common law
fied, the health F& need not make ployers contributing to the plan for a calemployees. Consequeptuinder the final
COBRA continuation coverage availableendar year normally employed fewer thanegulations, only common law employees
with respect to a qualified beneficiary a0 employees during the preceding calerare taken into account for purposes of the
all. This third condition is satisfied if, asdar yea Whether the plan is a multiem-small-employer plan exception; self-em-
of the date of the qualifying event, thePloyer plan or not, the term employer inployed individuals, independent corgra
maximum benefit available to the gisal cludes all members of a controlled grouptors, and directors are not counted.
fied beneficiary under the health £3or An example in the final regulations clari- = Although a small-employer plan is gen-
the remainder of the plan year is not morBes that the controlled group includes forerally excepted from COBRA, a plan that
than the maximum amount that the plagign members, and thus a U.S. subsidiary not a small-employer plan for a period
could require as payment for the remainith fewer than 20 employees is subject teemains subject to COBRfor qualifying
der of that year to maintain coveragéOBRA if the controlled group has 20 orevents that occurred during that period,
under the health FSA. more employees world-wideThe final even if it subsequently becomes a small-

A plan is maintained by an employer of€gulations set forth additional rules foremployer plan.
employee cganization even if the em- the application of the small-employer plan In determining whether a plan is eligi-
ployer or employeerganization does not €xception to multiemployer plans, and théle for the small-employer plan exze
directly or indirectly contribute to it if "eW proposed regulations contain théon, part-time employees, as well as full-
coverage under the plan would not b&ame definition of multiemployer plantime employees, must be taken into
available to an individual at the same codpat is in section 414(f). account. Several commenters on the
if the individual did not have an employ- Und_er the .final regulations, an em-1987 proposed regulations requested clar-
ment-related connection to the employeployer is considered to have normally emification of how to count part-time em-
ployed fewer than 20 employees during ployees for the small-employer plar-e

3 The IRS ad Treasuy, together with the U.S. Particular calendar year if it had fewerception, and the new proposed regulations
Department of Labor and the U.S. Department ofhan 20 employees on at least 50 perceptovide guidance on this issue. Under the
Health and Human Services, have issued a notigsf jts typical business days during thahew proposed regulations, instead of each
(62F.R. 67688) holding that a health A% exempt  yoy Thjs rule dffers from the rule in the part-time employee counting as a full em-
from HIPAA because the benefits provided under i . . .
are excepted benefits under sections 9831 and 98i§87 proposed regulations in two waysployee, each part-time employee counts
if the employer also provides another group healtfrirst, the 1987 proposed regulations usas a fraction of an employee, with the
plan, the benefits under the other plan are not limitethe termworking dayswhereas the final fraction equal to the number of hours that
to excepted benefits, and the maximum reimbursgegulations use the statutory tetypical the part-time employee works for the em-
ment under the health ASs not greater than Wo v, \qinass days. ployer divided by the number of hours
times the employés salary reduction election (or if .

The second dference relates to thethat an employee must work in order to be

greate, the employe's salary reduction election ! )
plus five hundred dollars. term employee Under the 1987 proposedconsidered a full-time employeeThe




number of hours that must be worked tbenefits as part of a single group healthkition of an excise tax in the event of a
be considered a full-time employee is deplan or as separate plans is determined Igilure by a group health plan to comply
termined in a manner consistent with theeference to the instruments governingiith the COBRA continuation coverage
employe’s general employment prac-those arrangements. If it is not clear fromequirements of section 4980B(f). In the
tices, although for this purpose not moréhe instruments governing an arrangemeghse of a multiemployer plan, the excise
than eight hours a day or 40 hours a week arrangements to provide health cargx is imposed on the pl4rin the case of
may be used An employer may count benefits whether the benefits are providegny other plan, the excise tax is imposed
employees for each typical business daynder one plan or more than one plan, or §n the employer maintaining the plan. In
or may count employees for a pay periothere are no instruments governing thgertain circumstances, the excise tax can
and attribute the total number of employarrangement or arrangements, all sudke imposed on other persons involved
ees for that pay period to each typicahealth care benefits (other than those fefith the provision of benefits under the
business day that falls within the pay pequalified long-term care services)oer plan, such as an insurer providing benefits
riod. The employer must use the sameided by a single entity (determined withynder the plan or a third party administra-
method for all er_nployees and for the eneut regz_ird to the controlled group) constitor administering claims under the plan.
tire year for which the small-employertute a single group health plan. Separate, non-tax remedies may be avail-
plan determination is made. Under the new proposed regulations, gy in the case of a plan that fails to com-
In determml.ng whether a multie multlemployer plan and a plan other tharb|y with the COBR continuation cover-
ployer plan satisfies the requirements foa multiemployer plan are always separatgge requirements in ERISA.
the small-employer plan exception, thelans. In addition, any treatment of health
1987 proposed regulations provide a speare benefits as constituting separat@ualified Beneficiaries
cial rule permitting the multiemployer group health plans will be disregarded if a ) ) )
plan to be considered a small-employeprincipal purpose of the treatment is to '€ rules inthe final regulations for de-
plan for a year if any contributing em-evade any requirement ofsta Of course, t€rmining who is a qualified beneficiary
ployer that grew to be toorfge to qualify an employes flexibility to treat benefits 9enerally follow those set forth in the
for the exception during the precedings part of separate plans may be limited by287 proposed regulations, as well as
year ceases to contribute to the plan byie operation of other laws, such as th&0se set forth in the 1998 proposed regu-
February 1 of the current yeaQuestions prohibition in section 9802 on condition-lations regarding the status of newborn
have been raised about the need for amuyy eligibility to enroll in a group health and adopted children as qualified benefi-
the authority for this special rule, and onglan on the basis of any health factor of agiaries. Howeve certain provisions have
commenter pointed out the uncertainty ohdividual. been added to the final regulations to re-
how to deal with a qualified beneficiary The final regulations modify the rulesflect the special statutory rules that apply
experiencing a qualifying event undesset forth in the 1987 proposed regulation# the case of bankruptcy of the employer
such a plan in January of the current yedor determining the plan year of a groups a qualifying event. Modifications have
if the qualified beneficiary needed confir-health plan under COBRAThese modi- also been made to reflect the decision of
mation of coverage forrgent services be- fications are made to be consistent witthe Supreme Court iGeissalv. Moore
fore it was clear that the toorlge em- the rules in the temporary regulationMedical Corp, 118 S. Ct. 1869 (1998),
ployer would cease contributing to thaunder HPAA. The definition of plan year which held that an individual covered
multiemployer plan by February 1. Baseds important in applying, for example, theunder another group health plan at the
on these concerns, the final regulationeffective date provisions under the finatime she or he elects COBRcontinua-
eliminate this special rule for multie  regulations and the rules for health FSAg8on coverage cannot be denied COBRA
ployer plans. under the new proposed regulationscontinuation coverage on the basis of that
The new proposed regulations providé&nder the final regulations, the plan yeaother coverage.
guidance, for purposes of the COBRASs the year designated as such in the planUnder the final regulations, a qualified
continuation coverage requirements, odocuments. If the plan documents do najeneficiary is, in general: (1) any individ-
how to determine the number of grouglesignate a plan year (or if there are ngal who, on the day before a qualifying
health plans that an employer or employeglan documents), the plan year is the dewvent, is covered under a group health
organization maintains. Under these rulegluctible/limit year used by the plan. Ifplan either as a covered employee, the
the employer or employeeganization is the plan does not impose deductibles &pouse of a covered employee, or the de-
generally permitted to establish the sepdimits on an annual basis, the plan year isendent child of a covered employee; or
rate identity and number of group healtihe policy yea If the plan does not im- (2) any child born to or placed for adop-
plans under which it provides health carpose deductibles or limits on an annug|on with a covered employee during a pe-
benefits to employeesThus, if an em- basis and the plan is not insured (or the in-
ployer or employeerganization provides surance policy is not renewed annually) 4 n this regard, the U.S. Department of Labor
a variety of health care benefits to employthe plan year is the taxable year of the enhas advised the IRS @ffeasury that to the extent a
ees, it generally may aggregate the benploye. In any other case, the plan year iPlan fiduciary subjects a plan to liability for the
fits into a single group health plan or disthe calendar yea COBRA excise tax on account of her or his impru-
. . . dent actions, the plan fiduciary may be held person-
aggregate benefits into separate group The final regulations reflect the statu-

< : ; ally liable unde Title | of ERISA for the amount of
health plans The status of health caretory provisions that provide for the impo-the tax.




riod of COBRA continuation coverage. ever, consistent withGeissal the final Qualifying Events
(The final regulations retain the defini-regulations eliminate the rule in the 1987 ) o
tions of the termglacement for adoption proposed regulations that an individual is 1€ rules regarding qualifying events
ard being placed for adoptiothat were not a qualified beneficiary if, on the daynder the final regulations generally are
in the 1998 proposed regulations.) For hefore the qualifying event, the individualt® same as those in the 1987 proposed
qualifying event that is the bankruptcy ofwas entitled to Medicare benefits. regulations. Under the final regulations, a
the employe any covered employee who An individual ceases to be a qualifiedu@lifying event is any of a set of speci-
retired on or before the date of any sutbeneficiary if she or he does not eleci€d events that occurs while a group
stantial elimination of group health planCOBRA continuation coverage by the end'€@lth plan is subject to COBRand that
coverage is a qualified beneficiary; theof the election period (discussed below)c2uses a covered employee (or the spouse
spouse, surviving spouse, or dependefite final regulations clarify that an indi-OF dependent child of the covered em-
child of the retired covered employee ividual who elects COBR continuation Ployee) to lose coverage under the plan.
also a qualified beneficiary if the spousecoverage ceases to be a qualified benefinese specified events are: the death of a
surviving spouse, or dependent child wasiary once the plds obligation to provide covered employee; the termination (other
a beneficiary under the plan on the dagOBRA continuation coverage hasthan by reason of gross misconduct), or
before the bankruptcy qualifying eventended. reduction of hours, of a covered em-
The final regulations add a provision clar- The termcoveed employe is defined Ployees employment; the divorce or legal
ifying that if an individual is denied cov- in the final regulations in a manner subS€paration of a covered employee from
erage under a group health plan in violsstantially the same as in the 1987 prdhe covered employ&espouse; a covered
tion of applicable law (including HAA)  posed regulationsAlthough some com- €mployees becoming entitled to
and experiences an event that would beraenters on the 1987 proposed regulatiohdedicare benefits undeTitle XVIII of
qualifying event if the coverage had nobbjected to the inclusion in this definitionthe Social Securt Act; a dependent
been wrongfully denied, the individual isof individuals other than common lawchild's ceasing to be a dependent child of
considered a qualified benefigjar employees, the statutory definition wadhe covered employee under the plan; and
A covered employee can be a qualifiedmended by OBR 1989 to include such & proceeding in bankruptcy urmdetle 11
beneficiary only in connection with aindividuals. Under the final regulations Of the United States Code with respect to
qualifying event that is the termination (ora covered employee generally includedn employer from whose employment a
reduction of hours) of the covered emany individual who is or has been procovered employee retired at any time.
ployeés employment or the employs vided coverage under a group health plahhe addition of employer bankruptcy as a
bankrupty. As under the 1987 proposed(other than one excepted from COBRs dualifying event reflects the amendments
regulations, the final regulations provideof the date of what would otherwise be &nade to COBR by OBRA 1986.
that a covered employee is not a qualifiedualifying event) because of her or his The reasons for which an employee has
beneficiary if her or his status as aveo present or past performance of service® termination of employment or a reduc-
ered employee is attributable to certaifor the employer maintaining the grouption of hours of employment generally are
periods in which she or he was a nonreshealth plan (or by reason of membershipot relevant in determining whether the
dent alien (in which case the covered enin the employee ryanization maintaining termination or reduction of hours is a
ployeés spouse and dependent childrethe plan) Thus, retirees and former em-gualifying event Thus, a voluntary ter-
are also not qualified beneficiarieshl- ployees covered by a group health plamination, a strike, a lockout, a ldyoor
though a child born to or placed for adopare covered employees if the coverage & involuntary dischge each may consti-
tion with a covered employee during a peprovided in whole or in part because ofute a qualifying event. Howewreif an
riod of COBRA continuation coverage is the previous employmenfny individual employee is dischiged for gross miscon-
a qualified beneficigr a child born to or who performs services for the employeguct, the termination of employment does
placed for adoption with a qualified benemaintaining the plan or who is a membenot constitute a qualifying event. The
ficiary other than the covered employe®f the employee rganization maintaining final regulations clarify that a reduction of
after a qualifying event, or a person whahe plan may be a covered employediours of a covered employseemploy-
becomes the spouse of a qualified benefFhus, common law employees, selfmentincludes any decrease in the number
ciary (regardless of whether the qualifieéémployed individuals, independent conef hours that a covered employee works
beneficiary is the covered employee) afteractors, and corporate directors can ber is required to work that does not consti-
a qualifying event is not a qualified benecovered employees. Geneyalinere eli- tute a termination of employmenthus,
ficiary. The final regulations retain thegibility for coverage — as opposed to aci a covered employee takes a leave of ab-
rule of the 1987 proposed regulationsual coverage — does not make an individsence, is laid off, or otherwise performs
under which an individual is not a quali-ual a covered employee. Howevié an no hours of work during a period, the cov-
fied beneficiary if, on the day before thendividual who otherwise would be a cov-ered employee has experienced a reduc-
qualifying event, the individual is coveredered employee is denied coverage undettian in hours that, if the other applicable
under the group health plan solely begroup health plan in violation of applica-requirements are satisfied, constitutes a
cause of another individdal election of ble law (including HPAA), the individual qualifying event. (But see Notice 94—
COBRA continuation coverage. How-is considered a covered employee. 103 (1994-2 C.B. 569) and the new pro-



posed regulations, described hgldor tion coverage to individuals who experi-so, the final regulations delete several
special rules regarding FMLleave) A enced what would otherwise be a qualifyspecific requirements in the 1987 pro-
covered employée loss of coverage by ing event during the period when the plaposed regulations. For example, if cover-
reason of a failure to work the minimumwas not subject to COBRA. age for the similarly situated nonCOBRA
number of hours required for coverage Finally, in the case of a child born to orbeneficiaries is changed or eliminated, the
constitutes a reduction of hours of emplaced for adoption with a covered em1987 proposed regulations require that
ployment. ployee during a period of COBRcontin- qualified beneficiaries be permitted to

Under the final regulation$p lose cov- uation coverage, the qualifying event thaglect coverage under any remaining plan
erage means to cease to be covered undglves rise to that period of COBRcon- made available to the similarly situated
the same terms and conditions asffe@ tinuation coverage is the qualifying evengictive employees. Many commenters ob-
immediately before the eventThe final applicable to that childThus, if a second jected that in the case of a mere change in
regulations clarify that a loss of coveraggualifying event has occurred before suchenefits, the requirement to give qualified
includes an increase in an employee prer child is born (for example, if the wo beneficiaries an election among other
mium or contribution resulting from oneered employee dies), the second qualifyplans would give them greater rights than
of the events described abov&he loss jng event also applies to the newbori#hose active employees might havehe

of coverage need not be concurrent withhijld. final regulations follow the suggestion of
the event; it is enough that the loss of cov- _ _ the commenters in providing that the gen-
erage occur at any time before the end §OBRA Continuation Coverage eral principle — that qualified beneficia-

the maximum coverage period (described The 1987 proposed reaulations enerrjes have the same rights as similarly situ-
below). For employer bankruptcies, the brop 9 9 ted nonCOBR beneficiaries — applies

term to lose coveragalso includes a sub- ally refer to the coverage that a quallfleflsj1

benefici . titled t th n this situation The same principle also
stantial elimination of coverage that-o eneficiary 1s entitied to as the coveraggpp“es in determining whether credit for
curs within 12 months before or after th

éhat was in gect on the day before thedeductibles must be carried over from a

date on which the bankruptcy proceedingrualIIfyIng _event Wh”e_ that is generally discontinued plan to a new plan. Never-
begins. ue, thg final regulations have been MSheless, if an employer or employega-
Under the final regulations, as unde}”sed to mc_o.rporate th'e.statlljtory S,tandarfﬁzation providing more than one plan to
the 1987 proposed regulations, reductiorfgat @ qualified beneﬁmgry IS ent|t_leq 10y group of similarly situated nonCOBRA
or eliminations in coverage in anticipatiorf'¢ cOverage made available to similarlyenoficiaries eliminates benefits under
of an event are disregarded in determiningjtu@ted beneficiaries with respect tq)ne pian without giving the similarly situ-
whether the event results in a loss of coW?Nom @ qualifying event has not0 a4 nonCOBR beneficiaries the right to
erage Although several commenters opCurred The final regulations generally g in another plan, that option would
jected to this rule, the final regulations reYS€ @s a shorthand for this statutory langjj have to be made available to qualified
tain the provision in order to protectdu@ge the phrase “similarly situated nongeneficiaries if the employer continued to
qualified beneficiaries from being de-COBRA beneficiaries” instead of the paintain a group health plan because of
prived of their COBR rights because an Phrase “similarly situated active employthe employe's obligation to continue to
employer or employeerganization trans- €€S” used in the 1987 proposed regulgnake COBR\ continuation coverage
poses a loss or reduction of coverage tot®Ns. In certain contexts in the final regyaijlaple.
time before the qualifying event. Thisulations, though, the phrase “similarly The 1987 proposed regulations include
rule also applies in cases where a coversffuated active employees” is still use@jetailed rules requiring that qualified ben-
employee discontinues the coverage of Recause in those contexts — such as tRficiaries generally beftered the option
spouse in anticipation of a divorce ofight to make an independent election fopf electing only core coverage or both
legal separation. In such a case, upon reOBRA continuation coverage — quali-core and noncore coverag@hese rules
ceiving notice of the divorce or legal sepfied beneficiaries who are spouses and d@rere based on a reference in the confer-
aration, a plan is required to makeéendent children of covered employeegnce report to i Tax Refom Act of
COBRA continuation coverage availableare entitled to the rights that employeesgge. Many commenters expressed the
effective on the date of the divorce ohave (and in those contexts, spouses agginion that the reference in the confer-
legal separation (but not for any periodlependent children who are not qualifie@énce report is an infficient basis for in-
before the date of the divorce or legal sefpeneficiaries typically do not have thecluding this concept in the regulations
aration). rights that employees have). when nothing in the statute itself suggests
Under the final regulations, as under The 1987 proposed regulations address distinction between core and noncore
the 1987 proposed regulations, an evei a separate question-and-answer thebverage. Commenters also contended
must occur while the group health plan i¢ype of coverage that must be made availhat the core/noncore distinction would
subject to COBR in order to constitute a able to qualified beneficiaries if a changereate undue administrative complexity
qualifying event A plan that is excepted is made in the coverage provided to simiand promote adverse selectioAfter
from COBRA (for example, by reason oflarly situated nonCOBR beneficiaries. careful consideration, the IRS afdea-
the small-employer plan exception) andhe final regulations include this rule insury have decided not to include in either
that later becomes subject to COBI the question-and-answer that definethe final or the new proposed regulations
not required to provide COBRcontinua- COBRA continuation coverage. In doingany such requirement tdfer for core



coverage separaiel Howeve, comments employee manization maintained a self-that similarly situated active employees
are invited on whether such a requirementsured plan or maintained an insurethave. Many commenters objected to this
should be adopted. plan through an insurance compaimy | rule, aguing that it requires more than a
The 1987 proposed regulations estalsensed to provide that same product in theere continuation of coverage. Howgve
lish standards for determining the dearea that the qualified beneficiary wasCOBRA continuation coverage is more
ductibles and limits that apply to COBRAmoving ta The final regulations elimi- than just a continuation of the coverage a
continuation coverage in a period imate the condition that an employer havgualified beneficiary had before the quali-
which an individual or a group of family employees in the area to which the qualfying event; it includes the same peac
members has coverage that is ndted beneficiary is moving and instead regdural rights to expand or change coverage
COBRA continuation coverage and therguire that coverage be made available tpat similarly situated active employees
elects COBR continuation coverage. the qualified beneficiary if the employerhave. Moreove the policy behind the
(Of course, during a period in which aror employee manization would be able 1987 proposed regulations is reflected in
individual or group of family membersto provide coverage to the qualified benethe HIPAA amendment to COBR creat-
had only COBR\ continuation coverage, ficiary under one of its existing plans.ing special qualified beneficiary status for
the rules for deductibles and limits wouldGenerally the coverage that must be mag®rtain newborn and adopted children as
apply to them in the same manner as theyailable is that made available to theuell as in the HPAA special enrollment
would to similarly situated nonCOBRA similarly situated nonCOBR beneficia- rights in section 9801(f) for new spouses
beneficiaries.) Some commenters obries. If, howeve the coverage madeand for newborn and adopted children.
jected to the provisions of the 1987 proavailable to the similarly situated nonCOxccordingl, the final regulations provide
posed regulations for computing deBRA beneficiaries cannot be made availyyigance on the application of theRAIA
ductibles or limits on a family basis in theable in the area that the qualified benefigpecial enroliment rights to qualified ben-
case of a qualifying event (such ais dciary is moving to, then the coverage thaificiaries and retain the rule in the 1987
vorce) that splits a family into two (ormust be made available is coverage prgsroposed regulations regarding the right
more) units The _1987 proposed regu_la—wded to other employees. _ _ of qualified beneficiaries to add new fam-
tlon_s woqld require that _each resultmg The 1987 proposed regu_la_tlons requirgy, members (even though not eligible for
family umt be credited Wlth all thg ex-in the case of a plan providing open enpe HPAA special enrollment rights) to
penses mcur_re.d by the entlrg family berIIment rights, that open enrollmgntthe same extent that active employees are
forg the qughfym_g eventThe final regu- r!ght§ be extended to guqllfled benef'c'apermitted to add new family members.
lations revise this rule. Under the finakies if an employer maintains two or more
regulations, in computing deductibles anglans Thus, that rule, by its terms, doe<lecting COBR Continuation Coverage
limits for the family unit receiving not require that open enrollment rights be i i
COBRA coverage, the plan is required taiven if an employer maintains a single 1he final regulations set forth rules re-
take into account only those expenses iplan and allows active employees during@rding elections of COBRcontinuation
curred before the qualifying event byopen enrollment to switch between catecOverage by qualified beneficiaries. In
family members who are part of the regories of coverage such as single angeneral, a group health plan is required to
sulting family unit after the qualifying family or among categories such as-e Offer a qualified beneficiary the opportu-
event. ployee-ony, employee-plus-one-depen-n'ty to elect COBR continuation cover-
The 1987 proposed regulations providelent, or employee-plus-twa-more-de- age at any time during the election period.
that qualified beneficiaries moving Bu pendents The final regulations eliminate The election period begins not later than
side the area served by a region-specifitie condition that an employer ome the date the qualified beneficiary would
plan must be given the right to obtairployee @ganization maintain two or morelose coverage by reason of a qualifying
other coverage from the employer mainplans for a qualified beneficiary to haveevent and ends not earlier than 60 days
taining the region-specific plariThe rule open enroliment rights Thus, open en- after the later of that date or 60 days after
conditions the right to other coverage omollment rights must be extended to qualithe date on which the qualified benefi-
the employer having employees in thdied beneficiaries in any case in whictfiary is provided notice of her or his right
area to which the qualified beneficiary ighey are extended to similarly situated ado elect COBR continuation coverage.
moving This proposed rule unduly limits tive employees. (Note that the open erFor purposes of determining whether a
the application of the rule in the case of aroliment right of employees to enrollqualified beneficiarys election of
employer or employeerganization that when not previously enrolled would notCOBRA continuation coverage is timel
could provide other coverage to the qualihave to be extended to individuals whdhe election is deemed to be made on the
fied beneficiary without having to estabpreviously did not elect to receivedate it is sent to the employer or plan ad-
lish a new plan or enter into a new groulOBRA continuation coverage becauséninistrato. The final regulations clarify
insurance contract even though the-e an individual ceases to be a qualified berthat a qualified beneficiary need not her-
ployer did not have employees or the eneficiary if COBRA continuation coverage self or himself elect COBR continuation
ployee a@ganization did not have mem-is not elected.) coverage; that election can be made on
bers in the area that the qualified The 1987 proposed regulations requirbehalf of the qualified beneficiary by a
beneficiary was moving toThis might be that qualified beneficiaries be given thehird party (including a third party that is
the case, for example, if the employer osame right to add new family membersot a qualified beneficiary).



Generaly, the employer or plan admin-ficiary elects COBR and then retroac- have current coverage but will have
istrator must determine when a qualifyindively reinstating the qualified benefi-retroactive coverage if COBRcontinua-
event has occurred, and a qualified benetary's coverage. Under the final regulation coverage is elected. (The final regu-
ficiary is not required to give notice of thetions, as under the 1987 proposethtions also include similar requirements
event. Howeve a covered employee orregulations, the date of the qualifyingwith respect to inquiries made by health
qualified beneficiary is required to notifyevent (and thus, the beginning of the maycare providers during the 30- and 45-day
the plan administrator of a qualifyingimum coverage period) is not delayedrace periods for paying for COBReon-
event that is a divorce or legal separatiomerely because a plan provides coveragimuation coverage.)
of the covered employee or a dependeduring the election period. Claims in- A qualified beneficiary who waives
child's ceasing to be a dependent childurred by the qualified beneficiary duringCOBRA continuation coverage during the
under the plan termsThe 1987 proposed the election period do not have to be paidlection period can revoke the waiver be-
regulations prescribe that the notificatioruntii COBRA continuation coverage isfore the end of the election period, but the
should be given to the employer or otheelected and any payment required for coxgroup health plan is not then required to

plan administrato The final regulations erage is made. provide coverage as of any date prior to
simply require that the notice be provided For a group health plan providingthe revocation Although several com-
to the plan administrato health services — including a health mainmenters objected to the rule in the 1987

The notice must be provided within 60tenance manization or a walk-in clinic — proposed regulations allowing the revoca-
days after the date of the qualifying evera qualified beneficiary who has nottion during the election period of any pre-
or the date on which the qualified benefielected and paid for COBRcontinuation vious waive, the final regulations retain
ciary would lose coverage because of theoverage can be required to choose eithtis rule. If the rule permitted irrevocable
qualifying event, whichever is latelf the to elect and to pay for coverage or to pawaivers, plans might induce qualified
notice is not provided, the group healtla reasonable and customary charge ftweneficiaries to execute waivers hastily
plan is not required to make COBRon- plan services (but only if the qualifiedbefore becoming fully informed of their
tinuation coverage available to the qualibeneficiary will be reimbursed for thatrights and having the opportunity to care-
fied beneficiary. In the case of the cov-charge within 30 days after she or hdully consider whether to elect COBRA.
ered employes divorce or legal elects COBR continuation coverage andAs with the election of COBR continua-
separation, a single notice sent by or omakes any payment for coveragé)ter- tion coverage, a waiver or a revocation of
behalf of the covered employee or anyativel, the plan can treat the qualifieda waiver is deemed to be made on the date
one of the qualified beneficiaries (that isbeneficiarys use of the plas health ser- sent The employer or employeegani-
the spouse or a dependent child) satisfi#¢ces as a constructive election ofation maintaining the group health plan
the notice requirement for all those wh&cOBRA continuation coverage and, if itis not permitted to withhold mogebene-
become qualified beneficiaries as a resuio notifies the qualified beneficiary priorfits, or anything else to which the quali-
of the divorce or legal separation. to the use of services, can require payied beneficiary is entitled under any law

The group health plan must makenent for COBR continuation coverage. or agreement in order to induce a quali-
COBRA continuation coverage available The final regulations adopt the positiorfied beneficiary to make payment for
for the entire election period if the quali-in Communication$\orkers d Americav. COBRA continuation coverage or to sur-
fied beneficiary elects coverage prior tdtNYNEX Corp.,898 F.2d 887 (2d Qi render any rights under COBRAANy
the end of the period (except in the case 80989), regarding the responses thatwaiver of COBR\ continuation coverage
a revoked waive as discussed below).group health plan must make with respectghts obtained through such means will
An employer or employee organizatiorfo the rights of a qualified beneficiarybe invalid. Howeve the general rules for
maintaining a group health plan using afluring that qualified beneficiaty elec- coverage during the election period apply
indemnity or reimbursement arrangemeriton period. Specificaji the final regula- in the case of waivers and revocations of
can satisfy this requirement by continuingions require that the plan make areo waivers Thus, in the case of an indem-
the qualified beneficiatg coverage dur- plete response to any inquiry from aity arrangement, the plan can deny cov-
ing the election period or by discontinuhealth care provider regarding the qualerage for claims until payment for the
ing the coverage until the qualified benefied beneficiarys right to coverage undercoverage has been made (as can also be
the plan during the election perio@thus, done with those health maintenancgae

5 The U.S. Department of Labor has advised thif the qualified beneficiary has not yetnizations or walk-in clinics that adopt this
IRS ard Treasury that, if a covered employee orelected COBR continuation coverage method for complying with the COBRA
qualified beneficiary has not been adequately i ht remains covered under the plan duringontinuation coverage requirements dur-
formed of the obligation to provide notice in the . . . L . .
case of a qualifying event that is the divorce or Iegatpe electl_on perlod (sub_Ject_ to retroactivéng the election period).
separation of the covered employee or that is a deancellation if no election is made), the A group health plan must offer each
pendent chilts ceasing to be covered under the gerplan must so inform the health careualified beneficiary the opportunity to
erally applicable requirements of the plan, the covprovider. Converse}, if the qualified make an independent election to receive
ered employes or qualified beneficiary failure to haneficiary is not covered during the elec€COBRA continuation coverage and, dur-
provide timely nofice to the plan administrator .W'”tion period prior to her or his election, thang an open enroliment period, to choose
not dfect the plats obligation to make continuation . . . . T
coverage available upon receiving notice of sucRlan must inform the health care provideamong any options available to similarly
event. that the qualified beneficiary does nosituated active employeesThis require-




ment also applies to any child born to or The 1987 proposed regulations substelusions in section 9801The final regu-
placed for adoption with a covered emtute “is” for the statutory phrase “first be-lations reflect this amendment and clarify
ployee during a period of COBRcontin- comes. The dfect of this substitution that coverage under another group health
uation coverage. (An election for a minowas to permit an employer to cutf@ plan includes coverage under a gower
child may be made by the chiéddparent qualified beneficiaris right to COBRA mental plan.

or legal guardian.) If a coveredne continuation coverage based upon other Many commenters asked whether mere
ployee or the spouse of a coverad-e group health plan coverage that the qualeligibility for Medicare justifies a discon-
ployee elects COBRcontinuation cover- fied beneficiary first became coveredinuance of COBR continuation cover-
age and the election does not specifynder before she or he elected COBRAge. In addition, many inquiries have
whether the election is for self-only cov-coverage. In the case of entitlement tbeen received that ask whether the quali-
erage, the election is deemed to includéedicare benefits, the 1987 proposedled beneficiary must be entitled to both
an election of COBR continuation cov- regulations not only shift the statutoryPat A and B of MedicareThe final regu-
erage on behalf of other qualified benefi-becomes” to “is,” they also exclude fromlations clarify that entitlement to
ciaries with respect to that qualifyingthe definition of qualified beneficiary Medicare benefits means being enrolled

event. anyone who is entitled to Medicare benen Medicare and does not mean merely
fits on the day before the qualifyingbeing eligible to enroll in MedicareThe

Duration of COBR Continuation event After careful consideration, thefinal regulations also clarify that being

Coverage IRS ard Treasury concluded that the betentitled to either P&A or B is siificient

The 1987 proposed regulations incorEer interpretation of the statute is thafor the plan to discontinue COBRcon-
. other group health plan coverage that #nuation coverage (assuming that the en-
porate the s’Fatuto_ry bases for term|nat|n8ua”ﬂed beneficiary has before thetitlement to Medicare benefits first arises
COBRA continuation coverage except theCOBF\’A election is not a basis for cuttingafter COBRA continuation coverage has
rule (added by OBR 1989 and amended off the qualified beneficiaryg right to been elected).
by H.IPAA) that COBR coverage can be COBRA continuation coverage. (The The 1987 proposed regulations allow a
terminated in the_month that_ IS more thag,me rule applies for entitlement tglan to discontinue providing COBRA
30 dfa_ys after a _f'r,]al dgtermlnatlon th?t fedicare benefits.) continuation coverage to a qualified bene-
qualified beneficiary is no longer dis- gaqeq ypon the recommendation of theiciary for cause on the same basis that the
abled The new proposed regulations adipg ‘the Solicitor General filed an amicusplan could terminate for cause the cover-
this statutory basis for terminatingyiet pefore the Supreme Courtging age of a similarly situated active em-
COBRA coverage, with two clarifica- s nosition, which was unanimouslyployee (except for payments that would
tions. First, the new proposed regulationgqonteq by the Supreme CourtGeissal be untimely if made by a nonCOBRA
clarify that a determination that a qualiy, \joge Medical Corp.118 S. Ct. 1869 beneficiary but that are made within the
fied beneficiary is no longer disabled al{1998) The final regulations adopt thegrace periods provided by COBRAThe
lows termination of COBR continuation hnsition uged by the IRS ahTreasury final regulations provide that, for exam-
coverage for all qualified beneficiariesang adopted by the Court in Geissabple, if a plan terminates the coverage of
who were entitled to the disability exten-they provide that an employer may cusimilarly situated active employees for
sion by reason of the disability of thegf the right to COBR continuation cov- the submission of a fraudulent claim, then
qualified beneficiary who has been deterarage based upon other group health plahe COBR\ continuation coverage of a
mined to no longer be disabled. Secongoyerage or entitiement to Medicare bengualified beneficiary can also be term
the new proposed regulations clarify thagfits only if the qualified beneficiary first nated for the submission of a fraudulent
such a determination does not allow telhecomes covered under the other grougaim.
mination of the COBR continuation health plan coverage or entitled to the The 1987 proposed regulations reflect
coverage of a qualified beneficiary beforgviedicare benefits after the date of théhe statutory rules that were then ffeet

the end of the maximum coverage period OBRA election. for the maximum period that a plan is re-
that would apply without regard to the The statutory rule allowing a plan toquired to make COBR continuation cov-
disability extension. discontinue COBR continuation cover- erage available. Since then the statute has

Section 4980B(f)(2)(B)(iv) provides age on account of coverage under anotheeen amended to add the disability exten-
that a qualified beneficiatg right to group health plan was amended by OBRAion, to permit plans to extend the notice
COBRA continuation coverage may be1989 to prohibit the discontinuance if theperiod if the maximum coverage period is
terminated when the qualified beneficianyualified beneficiaris other coverage also extended (referred to as the optional
“first becomes,” after the date of thewas subject to a preexisting condition exextension of the required periods), and to
COBRA election, covered under anotheclusion This amendment was furtheradd a special rule in the case of Medicare
group health plan (subject to certain addimodified by HPAA to allow discontinu- entitlement preceding a qualifying event
tional conditions) or entitled to Medicareance of COBR continuation coverage if that is the termination or reduction of
benefits The final regulations add two the preexisting condition exclusion doe$ours of employmentThe new proposed
new questions-and-answers that provideot apply or is satisfied by reason of theegulations reflect these statutory
guidance on this provision. limitations on preexisting condition ex-changes The maximum coverage period



for a qualifying event that is the ban (just as divorce and legal separation are worce from the covered employee would
ruptcy of the employer has also beethe same category of qualifying event)end the right of a spouse or dependent
added to the new proposed regulations. Treating a reduction of hours of employ<hild to receive the alternative coverage

The 1998 proposed regulations set forttment and a termination of employment abivhether during or after the first 18
the requirements for a disability extensiowariations of a single qualifying eventmonths of COBR continuation cover-
to apply to a qualified beneficiar Those rather than as two distinct qualifyingage), then that event is a qualifying event,
requirements have been incorporated intvents is consistent with the overall deregardless of whether the alternative cov-
the final regulations, with one clariie sign of the statute. erage would satisfy the requirements for
tion. One of the conditions for a disability The 1987 proposed regulations addresSOBRA continuation coverage.
extension to apply is that the qualifiedsituations in which, following a quajif The Uniformed Services Employment
beneficiary be disabled during the first 60ng event, an employer provides al@m and Reemployment Righct of 1994
days of COBR\ continuation coverage. tive coverage, rather than COBRontin- (USERRA) gives certain members of the
In the case of a qualified beneficiary whaiation coverage, to a former employeenilitary reserves the right to up to 18
is born to or placed for adoption with aand her or his spouse and dependent chionths of continuation coverage when
covered employee during a period ofiren The 1987 proposed regulations prothey are called to active dut Many peo-
COBRA continuation coverage, the finalvide that if the alternative coverage doegle have asked if the USERRand
regulations clarify that the 60-day periochot satisfy the requirements for COBRACOBRA periods of continuation coverage
is measured from the date of the cleld continuation COVerage, each qualifiequn Concurrent'y or Consecuti\xe| The
birth or placement for adoption. beneficiary must be given the opportunityjna| regulations clarify that USERRA

The 1987 proposed regulations setb elect COBR continuation coverage coverage is alternative coverag&hus,
forth standards for expanding the maxiinstead of the alternative coverage. Ifhe periods run concurreptl
mum coverage period in the case of multihoweve, the alternative coverage would The 1987 proposed regulations include
ple qualifying events. Since 1987, thesatisfy the requirements for COBRON-  the statutory rule requiring that a conver-
statutory rules for multiple qualifying tinuation coverage, the 1987 proposedion option otherwise made available
events h_ave _b_eerifacted _by the addition re_gqlatlons p_r0y|de that, at the time of the,nqer the plan be made available within
qf the d|sab'|I|ty extens'lon anq thg-o original qualifying event, the employee,gg days before the end of the maximum
t{onal extenspn of required period¥he spouse, and d_ependent chlldr_en need W%verage period The final regulations
final regulations reflect the statutorybe provided _Wlth _the opportunity tq eleCtadopt this rule without change.
changes. COBRA continuation coverageThe final

In addition, the final regulations clarify regulations generally retain these ruleBaying for COBR Continuation
that a termination of employment follow-but also clarify that if the employer in-Coverage
ing a qualifying event that is a reductiorcreases the employee share of premiums ) ) )
of hours of employment does not expandpon the occurrence of a qualifying event, "€ 1987 proposed regulations identify
the maximum coverage periodccad, the qualified beneficiaries must bfeved the qualified beneficiary as the person that
Burgessv. AdamsTool & Engineering, the opportunity to elect COBRcontinu- Can be required to pay the applicable pre-
Inc., 908F. Supp. 473.D. Mich. 1995); ation coverage. mium. Many plans and employers have
contra, Gibbsv. Anchorage School Dis- The 1987 proposed regulations furthe®Sked whether they must accept payment
trict, 1995 U.S. LEXIS 6290 (DArk. provide that, if the alternative coverag®n behalf of a qualified beneficiary from
1995) The underlying pattern in thedoes not satisfy the requirements fothird parties, such as a hospital or a new
statute is generally to require 18 month€OBRA continuation coverage and if,€mploye. Nothing in the statute requires
(or 29 months, in the case of a disabilitgfter the original qualifying event, a qualthe qualified beneficiary to pay the amount
extension) of coverage for qualifyingifying event occurs that would cause dequired by the plan; the statute merely
events that are the termination or reduspouse or dependent child to lose the apermits the plan to require that payment be
tion of hours of a covered employeem- ternative coverage, the spouse or chilfpade. In order to make clear that any per-
ployment and 36 months for other qualimust be éfered COBR\ continuation Son may make the required payment on be-
fying events The statutory provision for coverage. Howewe if the alternative half of a qualified beneficigr the final
expansion of the 18-month period to 3@overage satisfies the requirements fdiegulations modify the rule in the 1987
months upon the occurrence of a secor@OBRA continuation coverage, and if an{roposed regulations to refer to the pay-
qualifying event generally follows this other qualifying event that causes th&ent requirement without identifying the
pattern by allowing a qualified benefi-spouse or dependent child to lose the aperson who makes the payment.
ciary who would have been entitled to 3@ernative coverage occurs more than 18 The 1998 proposed regulations address
months of coverage if the second qualifymonths after the original qualifying eventthe amount that a plan can require to be
ing event had occurred first to get a totahe 1987 proposed regulations providpaid for COBRA continuation coverage
of 36 months of COBR continuation that the spouse or dependent child neetiring the disability extensionThis
coverage The statute lists six categoriesot be dfered COBRA continuation cov- amount is 150 percent of the applicable
of qualifying events, and termination oferage The final regulations modify the premium instead of the limit of 102 per-
employment and reduction of hours 0fl987 proposed regulations and provideent of the applicable premium thai-a
employment are in the same categorthat if an event such as the death of or dplies for coverage outside the disability



extension The 1998 proposed regula- The 1987 proposed regulations sethe qualified beneficiarg right to cover-
tions specifically reserve the issue of théorth the statutory requirement that qualiage during the applicable grace periods.
amount a plan could require to be paid ified beneficiaries be allowed to pay for Many individuals have inquired about a
a case where only nondisabled familfCOBRA coverage in monthly install- plan's right to discontinue their COBRA
members of the disabled individual rements The 1987 proposed regulationsontinuation coverage because the
ceive COBRA continuation coverage dur-add that plans may allow payment to bemount of the payment made was short by
ing the disability extensionThe pream- made at other intervals, and specificalljan amount that is not significant. Some-
ble to the 1998 proposed regulationsention quarterly or semiannual paymerimes the error has been clearly one of
solicited comments on this issue. o as examplesThe final regulations adopt transposed digits on a check tendered for
menters suggested that the 150 percettie rule in the 1987 proposed regulationgayment; in other instances, payment has
rate could be required if the disabled indibut the final regulations add weekly paybeen short by such a small amount that it
vidual was part of the coverage group bunent as an example to make clear th@jould be unreasonable to attribute the
that the limit could be the 102 percent ratehorter than monthly installments are alsghortfall to anything other than mistake.

if only nondisabled qualified beneficiariespermitted. The final regulations establish a mecha-
were in the coverage group. The final The 1987 proposed regulations provid@ism for the treatment of payments that
regulations adopt this suggestion. that the first payment for COBRcontin-  agre short by an insignificant amount. Ei-

The 1987 proposed regulations provideation coverage does not apply praspether the plan must treat the payment as
that the amount required to be paid for &vely only. In order to make clear that asatisfying the plats payment requirement
qualified beneficiarys COBRA continua- plan is not precluded from allowing agr it must notify the qualified beneficiary
tion coverage must be fixed in advanceualified beneficiary to apply the firstof the amount of the deficiency and grant
for each 12-month determination perl_odpay_ment progpectwely onllthe final rég- the qualified beneficiary a reasonable pe-
Many commenters suggested exceptiongations provide that qualified beneficiajod of time for the deficiency to be paid.
that (_:ould be made to this ggngral ruqules need r_10t be given the option of havrpe final regulations provide that, as a
Se_ct|on 49808(f)(4)((_2) e_pr|C|tIy re- ing _the f_|rst payment for COBRA g5 harbp a period of 30 days is deemed
quires that the determination of th_p-a continuation coverage apply prospecg, pe a reasonable period for this purpose.
plicable premium be made for a period ofively only.

12 months and that the determination be The 1987 proposed regulations addrefdusiness Reganizations

made before the beginningrherefore, the issue of timely payment for COBRA ) .
the final regulations do not permit an in-continuation coverage, including an inter- 11€ 1987 proposed regulations provide
crease in the applicable premium duringretation of the statutory grace periods dittle direct guidance on the allocation of
the 12-month determination period45 days for the initial payment and 3d€SPonsibility for COBR continuation
Howeve, the final regulations do revisedays for all other payments. CommentersPVerage in the event of corporate trans-
the general rule from the 1987 proposeglointed out that the application of theACtions, such as a sale of stock of a sub-
regulations to recognize thefflirence statutory grace period rules could producg/diary or a sale of substantial assets.
between the applicable premium (whictan anomalous result in some situation§&;ommenters on the 1987 proposed regu-
may not be increased during a 12-montiuch as allowing a plan to require pay!ations requested further guidance on cor-
determination period and which is thement for the third month of COBRcon- Porate transactions, pointing out that the
basis for calculating the maximumtinuation coverage earlier than the pla§Xisting degree of uncertainty tends to
amount that the plan can require to beould require payment for the first twodrive up the costs and risks of a transac-
paid for COBRA continuation coverage) months. OBR 1989 amended the 45-daytion to both buyers and sellerShe IRS
and the maximum amount that the plagrace period rule to prevent this, and thahd Treasury share this view and believe
can require to be paid for COBRontin- final regulations conform to the OBRA@&Iso that greater certainty helps to protect
uation coverage Thus, the final regula- 1989 change The final regulations also the rights of qualified beneficiaries in
tions permit a plan to increase the amourmdarify that payment is considered madéhese transaction§'he IRS has been con-
it requires to be paid for COBRcontin- on the date it is sent. tacted by many qualified beneficiaries
uation coverage during a determination The final regulations also add a-r whose COBR continuation coverage has
period to take into account the permittedjuirement (similar to the one describedeen dropped or denied in the context of a
increases during the disability extensiorabove for the election period) relating tecorporate transaction. In many cases,
to explicitly permit a plan that is requir-the response that a plan must give whenteese qualified beneficiaries have been
ing payment of less than the maximunhealth care providesuch as a physician,told by each of the buyer and the seller
permissible amount to increase tha hospital, or a pharmgccontacts the that the other party is the one responsible
amount required to be paid during the 12lan to confirm coverage of a qualifiedfor providing them with COBR continu-
month determination period, and to perbeneficiary with respect to whom the reation coverage.

mit an increase if a qualified beneficiaryquired payment has not been made for the The preamble to the 1998 proposed
changes to more expensive coverage (betirrent period (but for whom any applicaregulations requested comments on a pos-
also to require a reduction if the qualifiecble grace period has not expired). In sucible approach to allocating responsibility
beneficiary changes to less expensiva case, the plan is required to inform théor COBRA continuation coverage in cor-
coverage). health care provider of all of the details oporate transactions. Commenterg-su



gested that, in a stock sale, as in an ass$etalth plan to any employee in connectioment with the buye whose family is
sale, it would be consistent with standardith the sale — whether such a cessationlikely to have medical expenses that ex-
commercial practice to provide that then connection with the sale is determinedeed the cost of COBRcoverage, and
seller retains liability for all existing qual- on the basis of the facts and circumwho has significant questions about the
ified beneficiaries, including those for-stances of each case — and thus is not solvency of the buyer or other concerns
merly associated with the subsidiaryponsible for providing COBR continu- about how long the buyer might continue
being sold The IRS ad Treasury have ation coverage, the new proposetb provide the same health coverage.
studied the comments and given consideregulations provide that the buyer is re- Under one possible approach, a loss of
ation to several alternatives with a view t@ponsible for providing COBRcontinu- coverage would be considered not to have
establishing rules that will minimize theation coverage to existing qualified beneeccurred so long as the purchasing-e
administrative burden and transactiofiiciaries This secondary liability for the ployer in an asset sale continued to main-
costs for the parties to transactions whilbuyer applies in all stock sales and in atiin the same group health plan coverage
protecting the rights of qualified bemef sales of substantial assets in which thiat the seller maintained before the sale
ciaries and maintaining consistency witlbuyer continues the business operationgithout chaging the employees any
the statute. associated with the assets without inte greater percentage of the total cost of cov-
Accordingly, the new proposed regula-ruption or substantial change. erage than the seller had ofyed before
tions make clear that the parties to a trans- A particular type of asset sale raises ighe sale. For this purpose, the coverage
action are free to allocate the responsibikues for which the new proposed regulavould be considered unchanged if there
ity for providing COBRA continuation tions do not provide any special ruleswas no obligation to provide a summary
coverage by contract, even if the contragiThus, the general rules in the new prosf material modifications within 60 days
imposes responsibility on affirent party posed regulations for businessngamiza- after the change due to a material reduc-
than would the new proposed regulationgions would apply to this type of transaction in covered services or benefits under
So long as the party to whom the contradion.) This type of asset sale is one irthe rules that apply underitle | of
allocates responsibility performs its oblig-which, after purchasing a business asBRISA. If these conditions were satisfied
ations, the other party will have ne-r going concern, the buyer continues to enfor the maximum coverage period that
sponsibility for providing COBR con- ploy the employees of that business andould otherwise apply to the seflg ter-
tinuation coverage. If, howerehe party continues to provide those employees exnination of employment of the continu-
allocated responsibility under the contracactly the same health coverage that thégg employees (generally 18 months from
defaults on its obligation, and if, under thénad before the sale (either by providinghe date of the sale), then those termina-
new proposed regulations, the other partyoverage through the same insurance cotiens of employment would never be con-
would have the obligation to providetract or by establishing a plan that mirrorsidered qualifying events. If the condi-
COBRA continuation coverage in the ab-the one that provided benefits before thBons were not satisfied for the full
sence of a contractual provision, then thsale) The application of the rules in themaximum coverage period, then on the
other party would retain that obligation.new proposed regulations to this type oflate when they ceased to be satisfied the
This approach would avoid prejudicingasset sale would require the seller to malseller would be obligated to make
the rights of qualified beneficiaries toCOBRA continuation coverage availableCOBRA continuation coverage available
COBRA continuation coverage basedo the employees continuing in employfor the balance of the maximum coverage
upon the provisions of a contract to whichment with the buyer (and to other familyperiod.
they were not a party and under which themembers who are qualified beneficiaries). Comments are invited on the utility of
employer with the underlying obligationOrdinarily, the continuing employees (orsuch a rule, either in situations in which
under the regulations to provide COBRAheir family members) would be very un-the seller retains an ownership interest in
continuation coverage could otherwisdikely to elect COBFA continuation cov- the buyer after the sale (for example, a
contract away that obligation to a partyerage from the seller when they can r sale of assets from a 100-percent owned
that fails to perform. Moreovgethe party ceive the same coverage (usually at mucubsidiary to a 75-percent owned sub-
with the underlying responsibility underlower cost) as active employees of theidiary) a, more generajl in situations in
the regulations can insist on appropriatbuyae. which the seller and the buyer are unre-
security and, of course, could pursue con- Consideration is being given tolated. Suggestions are also solicited for
tractual remedies against the defaultingghethe, under appropriate circum-other rules that would protect qualified
party. stances, such an asset sale would be cdyeneficiaries while providing relief to em-
The new proposed regulations providesidered not to result in a loss of coveraggloyers in these situations.
for both sales of stock and sales of sulfer those employees who continue in em- Although the new proposed regulations
stantial assets, such as a division or plaptoyment with the buyer after the salé address how COBR obligations are af-
or substantially all the assets of a trade @ountervailing concern, howewveaelates fected by a sale of stock (and a sale of
business, that the seller retains the obligés those qualified beneficiaries who mighsubstantial assets), the new proposed reg-
tion to make COBR continuation cover- have a reason to elect COBRontinua- ulations do not address how the obligation
age available to existing qualified benefition coverage from the sefleAn exam- to make COBR continuation coverage
ciaries. In addition, in situations in whichple of such a qualified beneficiary wouldavailable is #ected by the transfer of an
the seller ceases to provide any groupe an employee who continues in employewnership interest in a noncorporate en-



tity that causes the noncorporate entity teubject matter that is addressed elsewheameent is not required. It is hereby certified
cease to be a member of a group of trad@sthe regulations. that the collections of information in these
or businesses under common control Under the new proposed regulationsiegulations will not have a significant
(whether or not it becomes a member of the taking of FMIA leave by a covered economic impact on a substantial number
different group of trades or businesemployee is not itself a qualifying eventof small entities This certification is
under common control). Comments arénstead, a qualifying event occurs whefased upon the fact that employers with

invited on this issue. an employee who is covered under fewer than 20 employees are not subject
group health plan immediately prior toto the requirements set forth in the final

Employer\Mthdrawals From FMLA leave (or who becomes coveredegulations and, thus, the very smallest

Multiemployer Plans under a group health plan during FMLAemployers are notffected by the collec-

The new proposed regulations also adeave) does not return to work with thdion of information requir_e_ment;. More-
dress COBR obligations in connection €mployer at the end of FMLleave and over, even for small entities with 20 or
with an employes cessation of contribu- Would, but for COBR continuation cov- more employees who maintain group
tions to a multiemployer group health€rage, lose coverage under the grodpealth plans and who, thus, are subject to
plan The new proposed regulations prohealth plan. (As under the general ruleihe requirements of COBRA, the calle
vide that the multiemployer plan gener®f COBRA, this would also constitute ations of information will not impose a
ally continues to have the obligation tdlualifying event with respect to thesubstantial economic impacthe only
make COBR continuation coverage SPouse or any dependent child of the en§ollections of information imposed on
available to qualified beneficiaries associPloyee) The qualifying event is deemegdSmall entities by the regulations are (1) to
ated with that employe (There generally t0 occur on the last day of the employee notify qualified beneflqarle_s of their right
would not be any obligation to makeFMLA leave, and the maximum coveragé® €lect COBR continuation coverage
COBRA continuation coverage availablePeriod generally begins on thatyda(The ~UPOn the occurrence of a qualifying event
to continuing employees in this situatioeW proposed regulations provide a spéhd (2) to notify certain qualified benefi
because a cessation of contributions is nétal rule for cases where coverage is néfaries that make insignificant payment
a qualifying event.) Howeveonce the lostuntil a later date and the plan provideSrs of those errorahith respect to this
employer provides group health coveragtor the optional extension of the required!rSt notice requirement, it is estimated
to a significant number of employees wh@eriods.) In the case of such a qualifying"aL, On average, in a given yequalify-
were formerly covered under the multi-event, the employer cannot condition th&'9 events will occur with respect to ap-
employer plan, or starts contributing teemployeés rights to COBR continua- proximately 10 percent of all covered em-
another multiemployer plan on theie-b tion coverage on the employsereim- ployees Thus, an employer with 100
half, the employes plan (or the new mul- bursement of any premiums paid by thgMmployees woulld be required to send 10
tiemployer plan) would have the obligaemployer to maintain the employse notices to qualified beneﬂmarles each
tion to make COBR continuation group health plan coverage during the pd®a: The average cost of sending such a
coverage available to the existing qualifiod of FMLA leave. notlcle 'S gstlmza(jted to t;e $'1500hus.’ the
fied beneficiaries This rule is contrary to  Any lapse of coverage under the grou c;)tgoestr:.r(r;r??:thgc;ztt.moarted a:ﬁ“;eas ;
the holding in In e Appletree Markets, health plan during the period of FMLAZ "~ b’u\;\(ljeln oln an emllo or with Lioo \e/m—
Inc., 19F.3d 969 (5th Qi 1994), which leave and any state or local law requirin :30 ces With res ectptoythe second no-
held that the multiemployer plan continthat group health plan coverage be-pr ticeyre Lirement pit is estimated that. on
ued to have the COBRobligations with vided for a period longer than that re-aweragqe at any t}me the number of q'ua"_
respect to existing qualified beneficiariesjuired by the FMIA are disregarded in fied beneficiaries is ,approximately equal
after the withdrawing employer estabdetermining whether the employee has a". percent of an employs work-
lished a plan for the same class of engualifying event on the last day of thatforce. Of that numbeapproximately 1 in

ployees previously covered under théeave. Howeve the employes loss of 10 will make an insignificant error in pay-

multiemployer plan. coverage_at the end_of_ F uILIeavg W'". ment each year that requires the employer
. not constitute a qualifying event if, prior d h . = |
Interaction of FMIAand COBRA to the employes return from FMLA fo send such a notice. For example, an

employer with 100 employees will have
The new proposed regulations set fort 8n average of two qualified beneficiaries
rules regarding the interaction of thé1ea|th plan coverage for the class of e it any time Thus, the employer will re-
COBRA continuation coverage require-ployees to Wh'.Ch the employee woul eive an insignificant underpayment
ments with the provisions of the Familyhave belonged if she or he had not takeaﬂ)out once every five years. Even if the

heave, the employer has eliminated grou

and Medical LeagAct of 1993 (FMLA). T MLA leave. employer chose to send out a notice each
The rules under the new proposed reg“'%pecial Analyses time such an insignificant underpayment
tions are substantially the same as those occurred, this would amount to only one

set forth in Notice 94-103The last two It has been determined that tHieea- notice every five yeardhe average cost
guestions-and-answers in that notice havary decision is not a significant regul of sending such a notice is estimated to be
not been included in the new proposetbry action as defined in Executive Orde5.00, resulting in an average annual bur-
regulations because they relate to generkP866 Therefore, a regulatory asses den of $1.00 for an employer with 100



employees Thus, the total annual cost of Par. 2.
these two notice requirements for an en$4.4980B-1, 54.4980B-2, 54.4980B-3,
ployer with 100 employees is $6.0054.4980B-4, 54.4980B-5, 54.4980B-6,

Sections 54.4980B-0,Q-9: What is the Hect of a group health

plan's failure to comply with the re-
quirements of section 4980B(f)?

which is not a significant economic im-54.4980B—-7, and 54.4980B-8 are adde@-10 Who is liable for the excise tax if a
pact Therefore, a Regulatory Flexibility to read as follows:
Analysis under the Regulatory Flexibility
Act (5 U.S.C. chapter 6) is not required34-4980B-0Table of contents.

It has also been c_ie_termi_ned that section This section contains first a list of th
553(b) of tle Administrative Procedure

group health plan fails to comply
with the requirements of section
4980B(f)?

§54.4980B-3 Qualified beneficiaries.

section headings and then a list of the

Act (5 U.S.C. chapter 5) does not apply 9 estions in each section in §854.4980B9-1: Who is a qualified beneficiary?

these regulations. Pursuant to sectioflhrqygh 54.4980B-8. Q-2 Who is an employee and who is a
7805(f) of the Internal Revenue Code, the covered employee?
1998 notice of proposed rulemaking pre- LIST OF SECTIONS Q-3 Who are the similérly situated non-

ceding these final regulations was submit- )
ted to the Chief Counselfédvocacy of 3°4-4980B-1 COBRIin general.
the Small Bl_JSl_nessAdmlmstratlon for §54.4980B—2 Plans that must cogpl
comment on its impact on small business.
854.4980B-3 Qualified beneficiaries.

COBRA beneficiaries?
§54.4980B—4 Qualifying events.

Q-1 What is a qualifying event?

Q-2: Are the facts surrounding a termina-
tion of employment (such as
whether it was voluntary or invol-
untary) relevant in determining
whether the termination of employ-
ment is a qualifying event?

Drafting Information

- §54.4980B—4 Qualifying events.
The principal author of these regul

tions is Rus Weinheime, Office of the 8§54.4980B-5 COB®Rcontinuation
Associate Chief Counsel (Employee Beneoverage.

efits and Exempt @anizations), IRS. _

Howeve, other personnel from the IRS394-4980B—6 Electing COBRA
and Treasury Department participated irffontinuation coverage.

their development.

854.4980B-5 COB&Rcontinuation

§54.4980B—7 Duration of COBRA coverage.

continuation coverage.

* *x *x % %

Q-1 What is COBFA continuation cov-
erage?

What deductibles apply if COBRA
continuation coverage is elected?
How do a plahs limits apply to
COBRA continuation coverage?

Q-4: Can a qualified beneficiary who
elects COBR continuation cover-
age ever change from the coverage

§54.4980B-8 Paying for COBRA

Adoption d Amendments to the . :
continuation coverage.

Regulations

Q-2

Accordingly, 26 CFR parts 54 and 602 LIST OF QUESTIONS Q-3

are amended as follows: 854.4980B-1 COBRIn general.

PART 54-PENSION EXCI& TAXES Q-1 What are the health care continua-

Paragraph 1 The authority citation for tion coverage requirements con- . - T :
part 54 is amended by adding the follow-  tained in section 49808 of the Inter- received by that individual immedi-
ing entries in numerical order to read as nal Revenue Code and in ERISA? ate_ly before the qualifying event?.
follows: Q-2 What is the ¢&fective date of Q-5 Aside from open enrollm_ept peri-
Authority: 26 U.S.C. 7805 * * * 8854.4980B-1 through 54.4980B—87? ods, can a qualified beneficiary who

. . has elected COBR continuation
Section 54.4980B-1 also issued und§54 4980B—2 Plans that must compl SO
26 U.S.C. 4980B. : mp coverage choose to cover individu-

Section 54.4980B-2 also issued undep-1: als (such as newborn children,
26 U.S.C. 4980B. adopted children, or new spouses)

Section 54.4980B-3 also issued undep-2: who join the qualified beneficiary
26 U.S.C. 4980B. famllly.on or after the date of the
Section 54.4980B—4 also issued undep-3; qualifying event?

26 U.S.C. 4980B. Q-4
Section 54.4980B-5 also issued under
26 U.S.C. 4980B. Q-5

Section 54.4980B—6 also issued undep-6:
26 U.S.C. 49808B. Q-7

Section 54.4980B-7 also issued undep-8:
26 U.S.C. 4980B.

Section 54.4980B-8 also issued under
26 U.S.C. 4980B. * * *

For purposes of section 4980B,
what is a group health plan?

For purposes of section 4980B,
what is the employer?

[Reserved]

What group health plans are subjecgs4 1980B-6 Electing COBRA

to CO.B RA? continuation coverage.
What is a small-employer plan?

[Reserved] Q-1: What is the election period and how
What is the plan year? long must it last?

How do the COBR continuation Q-2 Is a covered employee or qualified
coverage requirements apply to beneficiary responsible for infor
cafeteria plans and other flexible ing the plan administrator of the oc-
benefit arrangements? currence of a qualifying event?



Q-3

Q-5

Q-6:

§54.4980B—7 Duration of COBRA
continuation coverage.

Q-L

Q-2

Q-3

Q-6:

Q-7

Q-8:

. Is a waiver before the end of the

During the election period and be- maximum coverage period forLaba. If a plan does not comply with the

fore the qualified beneficiary has COBRA continuation coverage? = COBRA continuation coverage require-
made an election, must coverage be , ments, the Internal Revenue Code im-
provided? §54.4980B-8 Paying for COBRA poses an excise tax on the employer main-

continuation coverage. taining the plan (or on the plan itself),

election period Hective to end a Q-1: Can a group health plan requiré/vhereas ERIS gives certain parties — in-

qualified beneficiarys election payment for COBR continuation cluding qualified beneficiaries who are
rights? coverage? participants or beneficiaries within the
Can an employer or employesye-  .2: \when is the applicable premium deMeaning 6 Title | of ERISA, as well as
nization withhold money or other termined and when can a groughe Department of Labor — the right to file
benefits owed to a qualified benefi- health plan increase the amount i lawsuit to redress the noncompliance.
ciary until the qualified beneficiary requires to be paid for COBRcon- The rules in §§54.4980B-1 through
either waives COBR continuation tinuation coverage? 54.4980B-8 apply for purposes of section
coverage, elects and pays for such.3: Must a plan allow payment for 4980B and generally also for purposes of
coverage, or allows the election pe- COBRA continuation coverage tothe COBRA continuation coverage re-
riod to expire? be made in monthly installments? quirementsn Title | of ERISA. How-

Can each qualified beneficiaryg-4: |s a plan required to allow a quali-eve, certain provisions of the COBRA
make an independent election under  fied beneficiary to choose to havecontinuation coverage requirements (such
COBRA? the first payment for COBR con- as the definitions of group health plan,
tinuation coverage applied prospecemployee, and employer) are not identical
tively only? in the Internal Revenue Codedafitle |
Q-5 What is timely payment for of ERISA. In those cases in which the
How long must COBR continua- COBRA continuation coverage?  statutory language is not identical, the
tion coverage be made available to ] rules in 8854.4980B—-1 though 54.4980B—
qualified begneficiary? §54.4980B-1 COBRIin general. 8 nonetheless apply to the COBRon-
When may a plan terminate a quali- The COBR\ continuation coverage re- inuation coverage requirementsfatle |
fied beneficiarys COBRA continu-  quirements are described in general in tHlf ERISA, except to the extent those rules
ation coverage due to coverageollowing questions-and-answers: are inconsistent with the statutory lan-
under another group health plan?  Q-1: What are the health care continuguage oTitle I of ERISA. _ _
When may a plan terminate a qualiation coverage requirements contained in () A group health plan that is subject
fied beneficiarys COBRA continu-  section 4980B of the Internal Revenud0 Section 4980B (or the parallel piev
ation coverage due to the qualifiedcode and in ERISA? sions under ERISA) is referred to as being
beneficiarys entitlement to  A-1: (a) Section 4980B provides genSubject to COBRA. (See Q&A-4 of
Medicare benefits? erally that a group health plan musteo 854.4980B-2) A qualified beneficiary

. [Reserved] each qualified beneficiary who wouldcan be required to pay for COBRcon-
: How does a qualified beneficiaryotherwise lose coverage under the plan &§uation coverage The termqualified

become entitled to a disabilitke a result of a qualifying event an Opportubeneficiary is defined in Q&A-1 of
tension? nity to elect, within the election period,§54.4980B-3 The termqualifying event
Under what circumstances can theontinuation coverage under the plan’s defined in Q&A-1 of §54.4980B-4.
maximum coverage period b&-e The continuation coverage requirement@OBRA continuation coverage is de-
panded? were added to section 162 by the Consolgcribed in 854.4980B-5The election

If health coverage is provided to adated Omnibus Budget ReconciliatiorProcedures are described in §54.4980B-6.
qualified beneficiary after a qualify- Act of 1985 (COBRA), Public Law 99- Duration of COBR continuation cover-
ing event without regard to COBRA 272 (100 Stat. 222), and moved to sectiodde is addressed in §54.4980B-7, and
continuation coverage (for example4980B by tke Technical and Miscella- payment for COBR continuation cover-
as a result of state or localathe neous ReveraiAct of 1988, Public Law age is addressed in §54.4980B-8. Unless
Uniformed Services Employment100-647 (102 Stat. 3342). Continuatiothe context indicates otherwise, any refer-
and Reemployment Righ#Act of coverage required under section 4980B gnce in 8854.4980B-1 through
1994 (38 U.S.C. 4315), industryreferred to in §854.4980B—1 throughb4.4980B-8 to COBR refers to section
practice, a collective bargaining54.4980B—8 as COBR continuation 4980B (as amended) and to the parallel
agreement, severance agreement, ooverage. provisions of ERISA.

plan procedure), will such alterna- (b) COBRA also added parallel contin- Q-2: What is the Hective date of
tive coverage extend the maximurruation coverage requirements to Part 6 &854.4980B-1 through 54.4980B-87
coverage period? Subtitle B d Title | of the Employee Re- A-2: Sections 54.4980B—-1 through
Must a qualified beneficiary betirement Income SecusitAct of 1974 54.4980B-8 apply with respect to quali-
given the right to enroll in a conver-(ERISA) (29 U.S.C1161-1168), which is fying events occurring in plan years be-
sion health plan at the end of theadministered by the U.S. Department ofinning on or after January 1, 2000. For



purposes of section 4980B, with respeqiloyee @ganization does not contribute to(relating to certain fringe benefits). For
to qualifying events that occur in planit if coverage under the plan would not be&xample, if a department store provides
years beginning before that date, and withvailable at the same cost to an individuals employees discounted prices on all
respect to qualifying events that occur ibut for the individuds employment-re- merchandise, including health care items
plan years beginning on or after that datiated connection to the employer or emsuch as drugs or eyeglasses, the mere fact
for topics relating to the COBRcontinu- ployee a@ganization These rules are fur- that the discounted prices also apply to
ation coverage requirements of sectiother explained in paragraphs (b) throughealth care items will not cause the pro-
4980B that are not addressed iifd) of this Q&A-1 An exception for gram to be a plan providing health care,
§854.4980B-1 through 54.4980B-8 (suchualified long-term care services is se$o long as the discount program would
as methods for calculating the applicabléorth in paragraph (e) of this Q&A-1, andnormally be accessible to and used by em-
premium), plans and employers must opfor medical savings accounts in paragrapployees without regard to health needs or
erate in good faith compliance with a reagf) of this Q&A-1. physical condition. If, howevethe em-
sonable interpretation of the statutory re- (b) For purposes of §§54.4980B—Jployer maintaining the discount program
quirements in section 4980B. through 54.4980B-&ealth cae has the is a health clinic, so that the program is
same meaning avedical cae under sec- used exclusively by employees with
§54.4980B-2 Plans that must compl tion 213(d) Thus, health care generallyhealth or medical needs, the program is
The following questions-and-answerdncludes the diagnosis, cure, mitigationconsidered to be a plan providing health
apply in determining which plans mustreatment, or prevention of disease, ancare and so is considered to be a group

comply with the COBR continuation any other undertaking for the purpose dfealth plan.

coverage requirements: affecting any structure or function of the (d) The provision of health care at a fa-
Q-1: For purposes of section 4980BPody. Health care also includes tean cility that is located on the premises of an
what is a group health plan? portation primarily for and essential toemployer or employeerganization does

A-1: (a) For purposes of sectionhealth care as described in the precedimpt constitute a group health plan if —
4980B, a group health plan is a plagentence. Howevehealth care does not (1) The health care consists primarily
maintained by an employer or emp|oyeg1clude anything that is merely beneficiabf first aid that is provided during the em-
organization to provide health care to inf0 the general health of an individualploye’s working hours for treatment of a
dividuals who have an employmerg-r such as a vacationThus, if an employer health condition, iliness, or injury that oc-
lated connection to the employer or emor employee gganization maintains a curs during those working hours;
ployee mganization or to their families. Program that furthers general good health, (2) The health care is available only to
Individuals who have an employment-rebUt the program does not relate to the reurrent employees; and
lated connection to the employer or emlief or alleviation of health or medical (3) Employees are not aofged for the
ployee @ganization consist of employeesproblems and is generally accessible tose of the facili.
former employees, the emplayand oth- and used by employees without regard to (¢) A plan does not constitute a group
ers associated or formerly associated wittheir physical condition or state of healthhealth plan subject to COBRf substan-
the employer or employeeganization in that program is not considered a progratially all of the coverage provided under
a business relationship (including memthat provides health care and so is nottae plan is for qualified long-term care
bers of a union who are not currently emgroup health plan. For example, if an emservices (as defined in section 7702B(c)).
ployees). Health care is provided under ployer maintains a spa, swimming poolFor this purpose, a plan is permitted to
plan whether provided directly or throughgymnasium, or other exercise/fitness pradse any reasonable method in determining
insurance, reimbursement, or otherwisggram or facility that is normally accessi-whether substantially all of the coverage
and whether or not provided through amle to and used by employees for reasompgovided under the plan is for qualified
on-site facility (except as set forth in paraother than relief of health or medicallong-term care services.
graph (d) of this Q&A-1), or through aproblems, such a facility does not consti- (f) Under section 106(b)(5), amounts
cafeteria plan (as defined in section 125)te a program that provides health careontributed by an employer to a medical
or other flexible benefit arrangement. Foand thus is not a group health plan. Isavings account (as defined in section
purposes of this Q&A-1, insurance-i contrast, if an employer maintains a dru@20(d)) are not considered part of a group
cludes not only group insurance policiesr alcohol treatment program or a healthealth plan subject to COBRAThus, a
but also one or more individual insurancelinic, or any other facility or program plan is not required to make COBRonN-
policies in any arrangement that involveshat is intended to relieve or alleviate dinuation coverage available with respect
the provision of health care to two omhysical condition or health problem, theo amounts contributed by an employer to
more employeesA plan maintained by facility or program is considered to be the medical savings accounA high de-
an employer or employeeganization is provision of health care and so is considductible health plan does not fail to be a
any plan of, or contributed to (directly orered a group health plan. group health plan subject to COBRA
indirectly) by, an employer or employee (c) Whether a benefit provided to em-merely because it covers a medical-sa
organization Thus, a group health plan isployees constitutes health care is nbt aings account holde
maintained by an employer or employeéected by whether the benefit is exclud- Q-2: For purposes of section 4980B,
organization even if the employer or emable from income under section 132vhat is the employer?



A-2: For purposes of section 4980Btinuation of coverage provisions enacted (2) Independent contractors (and their

employe refers to — by the Federal Employees Health Benefitamployees and independent contractors);
(@) A person for whom services areAmendmens Act of 1988. See 5 U.S.C.and
performed; 8905a. (3) Directors (in the case of a corpora-

(b) Any other person that is a member Q-5. What is a small-employer plan? tion).
of a group described in section 414(b), (c), A-5: (a) Except in the case of a multi- (d) [Reserved]
(m), or (o) that includes a persomr-d employer plan, amall-employer plais a (e) [Reserved]
scribed in paragraph (a) of this Q&A-2;group health plan maintained by am-e  (f) [Reserved]
and ployer (within the meaning of Q&A-2 of (g) A small-employer plan is generally
(c) Any successor of a person dethis section) that normally employedexcepted from COBRA. If, howekea
scribed in paragraph (a) or (b) of thiSewer than 20 employees (within theplan that has been subject to COBRA

Q&A-2. meaning of paragraph (c) of this Q&A-5)(that is, was not a small-employer plan)
Q-3 [Reserved] during the preceding calendar ye#n the becomes a small-employer plan, the plan
A-3: [Reserved] case of a multiemployer plansenall-em- remains subject to COBRfor qualifying
Q-4 What group health plans are subployer plan is a group health plan underevents that occurred during the period

ject to COBRA? which each of the employers contributingvhen the plan was subject to COBRA.

A-4: (@ All group health plans are to the plan for a calendar year normallyrhe rules of this paragraph (g) are illus-
subject to COBR except group health employed fewer than 20 employeeg-du trated by the following examples:

plans described in paragraph (b) of thifng the preceding calendar yedhe rules Example 1 An employer maintains a group
Q&A-4. Group health plans described inof this paragraph (a) are illustrated in thgeaitn plan The employer employed 20 employees

paragraph (b) of this Q&A-4 are referrec1‘0||0Wil’1g example: on more than 50 percent of its working days during
to in 8854.4980B-1 through 54.4980B-8 _ ‘ 2001, and consequently the plan is not excepted
as excepted from COBRA. Example (i) CorporationSemploys 12 employ- from COBRA during 2002. EmployeE resigns and

; ees, all of whom work and reside in the Unitedy not work for the emplover after January 31
b) The following group health plans i . oes ploy y 31,
() g group P States. Smaintains a group health plan for its em-2002. Under the terms of the platis no longer el-

are excepted from COBR- ployees and their familiesSis a wholly-owned sub- igible for coverage upon théfective date of the res-
(1) Small-employer plans (see Q&A-5sidiary ofP. In the previous calendar yethe con- ignation, that is, February 1, 2002The employer

of this section); trolled group of corporations including and S does not hire a replacement #r Etimely elects
(2) Church plans (within the meaningemployed more than 19 employees, although thend pays for COBR continuation coverageThe
of section 414(e)); and only employees in the United States of the conemployer employs 19 employees for the remainder
' _ trolled group that includeB and S are the 12 em- of 2002, and consequently the plan is not subject to
() . Govemmental plans (within thelfﬂoyees of S. COBRA in 2003 The plan must nevertheless con-
meaning of section 414(d)). (i) Under 81.414(b)-1 of this chaptdoreign tinue to make COBR continuation coverage avail-

(c) The COBRA continuation coverage corporations are not excluded from membership in able toE during 2003 until the obligation to make
requirements generally do not apply t@gontrolled group of corporations. Consequertie  COBRA continuation coverage available ceases
group health plans that are excepted fro oup health pl_an maintained by S is not a small-emunder the rules of §54.4980B—7. The obligation

ployer plan during the current calendar year becauseuld continue untiAugust 1, 2003, the date that is
COBRA. Howeve’ a small-employer the controlled group including S normally employedi8 months after the date Bfs qualifying event, or
plan otherwise excepted from COBRS gt east 20 employees in the preceding calendar yemnger if E is eligible for a disability extension.
nonetheless subject to COBRwith re- Example 2 The facts are the same asixample
spect to qualified beneficiaries who expe- (P) An employer is considered to havel. The employer continues to employ 19 employees
rience a qualifying event during a period‘]orma”y employed fewer than 20 em+hroughout 2003 and 2004 and consequently the

. N lovees durina a particular calendar eeﬂ]an continues to be excepted from COB&uring
when the plan is not a small employep y gap Y 2004 and 2005. Spous&ds covered under the plan

plan (see paragraph (g) of Q&A-5 of thigf, and only if, it had fewer than 29 €M-pecaue Sis married to one of the emplaye em-
section). ployees on at least 50 percent of its typlioyees. @ April 1, 2002,Sis divorced from that
(d) Although governmental plans arecal business days during that gea employee and ceases to be eligible for coverage
not subject to the COBRcontinuation  (¢) All full-time and part-time common under the planThe plan is subject to COBRdur-
coverage requirements, group heal employees of an employer are takef 22 echtromab ey 20 el
plans maintained by state or local goverrinto account in determining whether an, i of the divorce and timely elects and pays for
ments are generally subject to paralle¢mployer had fewer than 20 employees;osra continuation coverage. Even though the
continuation coverage requirements thatoweve, an individual who is not a com-plan is generally excepted from COBRiuring
were added by section 10003 of COBRAnNon law employee of the employer is no#003, 2004, and 2005, it must nevertheless continue
to the Public Health ServicAct (42  taken into account Thus, the following S d"{ﬁ';;f&i?;:2:'5”‘:Ja:;ﬁr‘thcé"gegﬁ‘gzti‘f't'gbr':;fe
U.S.C. 300bb-1 through 300bb-8), whiclindividuals are not counted as employeesogra continuation coverage available ceases
is administered by the U.S. Department dbr purposes of this Q&A-5 even thoughunder the rules of §54.4980B-7. The obligation
Health and Human Services. Federal enthey are referred to as employees for adbuld continue untiApril 1, 2005, the date that is 36
ployees and their family membersveo other purposes of §§54.4980B—1 througfonths after the date &s qualifying event.
ered under the Federal Employees Healfi.4980B-8 — o o, Ecxiasmffei;:jefr?f;ﬁ‘éegpgnssr;eﬂ?fg:gﬁse
Benefit Program are covered by generally (1) Self-employed individuals (within gmpioyees and is covered under the plardepen-

similar, but not parallel, temporary con-the meaning of section 401(c)(1)); dent child is no longer eligible for coverage under



the plan upon the attainment of age £3attains age nity arrangement are the arrangements providingrovides coverage under the plan to a
23 on November 16, 2005. The plan is excepteldealth care The instruments governing the HMO similarly situated nonCOBR beneficiary
from COBRA with respect t&C during 2005 because and indemnity arrangements indicate that they ar, .
the employer normally employed fewer than 20 emseparate group health plans. These group healfﬁee Q&A 3. of §54'_498OB 3 for a defini
ployees during 2004. Consequgnthe plan is not plans are subject to COBRAThe employer does 10N O_f _S'm'larly situated nonCOBRA
obligated to make COBR continuation coverage not provide any group health plan outside of thdéeneficiaries) and the employer or plan
available toC (and would not be obligated to makecafeteria planB andC are unmarried employeeB. gdministrator submits a written request to
COBRA continuation coverage available @even has chosen the life insurance coverage, @riths the person to provide to a qualified bene-
if the plan later became subject to COBRygain). chosen the indemnity arrangement.

(i) B does not have to befered COBR con- ficiary the same coverage that the person

Q-6: [Reserved] tinuation coverage upon terminating employmentProvides to the similarly situated nonCO-
A-6: [Reserved] nor is a subsequent open enrollment period for aBRA beneficiay. If the person providing
Q-7: What is the plan year? tive employees required to be made availablB.to coverage under the plan to a similarly sit-

f Howevae, if C terminates employment and the termi- ;i ;
-7: uated nonCOBR beneficiary is the plan
AT (a) Theplan yea s the year that nation constitutes a qualifying evef,must be of- y P

is designated as the plan year in the plaged an opportunity to elect COBReontinuation administrator and the qualifying event is a
documents. coverage under the indemnity arrangementC If divorce or legal separation or a dependent
(b) If the plan documents do not desigmakes such an election and an open enroliment pehild’s ceasing to be covered under the
nate a plan year (or if there are no plafcd for active employees occurs whileis still re-  generally applicable requirements of the
documents), then the plan year is dete®"ind the COBR continuation coverag; must ) - the plan administrator will also be
i . . . e dfered the opportunity to switch from the indem-/. . . "
mined in accordance with this paragrapﬁity arrangement to the HMO (but ot to the life inl1201€ for the excise tax if the qualified
(b). surance coverage because that does not constitd@neficiary submits a written request for
(1) The plan year is the deductible/fcoverage provided under a group health plan).  coverage.
limit year used under the plan.
(2) If the plan does not impose de

?huecntimgsplg:\ Li/ren;trsisotr;eagoﬁgg;zg baSisiequirements of section 4980B(f)? The determination of who is a qualified

: _ A-9: Under section 4980B(a), if aPeneficiay, an employee, or a covered
du(cs';i)blelfs t(?relirpr)lli?sno(:loae:ar:lc;]tugrgg:i:i?]grOUp health.plan sgbject to COBRails e.mployee, and of who are. the s!m|larly
either the plan is not insured or the inswl-q comply W'th section 4980B(f), an ex-Situated honCOBR bgneﬂmane_s 's ad-
ance policy is not renewed on an annudt>® th is imposed. . Morgavenon-tax .dressed.m the following questions-and-
basis, then the plan year is the empits/e remedies may be available if the plan failgnSwWers. - B N
taxable yea to comSpIy W;;{h ;he pardallel reqm;e?enr:s 211 \(/Z;‘((i)'s éx?:ggltlgidsk;te?oer?ﬁlfrl%é .

Jin ERISA, whi r minister -1 -
(4) In any other case, the plan year Igepartme;nt ofCLa?Js : stered by egraphs (c) through (f) of this Q&A-1, a

the calendar yea Q-10 Who is liable for the excise tax ualified beneficiary is —

-8: How do the COBR continuation ) X ; T
Q : if a group health plan fails to comply with (i) Any individual who, on the day be-
coverage requwemerjts apply t_o cafetent e requirements of section 4980B(f)?  fore a qualifying event, is covered under a
plans and other flexible benefit arrang q :

ments? ~ A-10: (a) In general, the excise tax i€roup health plan by virtue of being on
A-8: The provision of health care ben.mposed on the employer maintaining théhat day either a covered employee, the
efits does not fail to be a group healtﬁ’lan’ except that in Fhe case O.f a multieppouse of a covered employee, or a'de—
plan merely because those benefits are loyer plan the excise tax is imposed onerj_dent Ch”d. of the qovered employee; or
fered under a cafeteria plan (as defined i e plan. L ) (i) Any child _who Is born to or placed
section 125) or under any other arrange- (b_) In cer_taln cireumstances, th? excistor .adopt|on. with a covered gmplloyee
ment under which an employee Eeped (2% i als0 imposed on a person involveduring a period of COBR continuation
a choice between health care benefits ar\ﬂ‘ljth the provision of benefits under thecoverage. e
other taxable or nontaxable benefitsPlan (other than in the capacity of an em- (2) In the case of a qualifying event
Howeve, the COBR\ continuation cov- ployee), such as an insurer providing berthat is the bankruptcy of the e”.‘p'“"ya
' gfits under the plan or a third party admincovered employee who had retired on or
and level of coverage under the cafeteristrator administering claims unqer thgbefore the date of substantial ellmlnatlon
plan or other flexible benefit arrangemen? an. In general,. such a person will be liof grqup health plan coyerage is also a
that a qualified beneficiary is actually re_able for the excise tax if the persost a_qual_lfl_ed beneficiay, as is any spouse,
ceiving on the day before the qualifyingsumes' under a legally enforcgap!e writsurviving spouse, or depen_dent child of
event The rules of this Q&A-8 are illus- ten agreement, the re_spon5|b|!|ty fosuch a covered employee |f, on the day
trated by the following example: performing the act to which the failure tobefore the bankrgptcy qualifying event,
comply with the COBR continuation the spouse, surviving spouse, or depen-
Example (i) Under the terms of a cafeteria plan,coverage requirements relates. Suchdent child is a beneficiary under the plan.
employees can choose among life insurance covesarson will be liable for the excise tax (3) In general, an individual (other
ﬁgﬁ'mrgt)’?fﬁvﬁr?gz ?fraﬁheg?fg?tgﬂsgffegzﬁ; genotwithstanding the absence of a writtethan a child who is born to or placed for
an indemnity arrangement, and cash compensatichdr€ement assuming responsibility foadoption with a covered employee during
Of these available choices, the HMO and the indencomplying with COBR\ if the person a period of COBR continuation cover-

. Q-90 What is the Hect of a group §54.4980B-3 Qualified beneficiaries.
health plars failure to comply with the

erage requirements apply only to the typ



age) who is not covered under a plan 0854.4980B-5, paragraph (c) in Q&A-4 ofunder the rules of §54.4980B-7, the indi-
the day before the qualifying event canndg54.4980B-5, section 9801(f)(2), andridual ceases to be a qualified benef
be a qualified beneficiary with respect tg54.9801-6T(b).) ciary.
that qualifying event, and the reason for (c) An individual is not a qualified (g) For purposes of §854.4980B-1
the individuals lack of actual coveragebeneficiary if, on the day before the qualithrough 54.4980B—&lacement for adop-
(such as the individua having declined fying event referred to in paragraph (a) ofion or being placed for adoptiomeans
participation in the plan or failed to satthis Q&A-1, the individual is covered the assumption and retention by the cov-
isfy the plans conditions for participa- under the group health plan by reason @&red employee of a legal obligation for
tion) is not relevant for this purpose.another individuak election of COBRA total or partial support of a child in antici-
Howeve, if the individual is denied or not continuation coverage and is not already pation of the adoption of the childThe
offered coverage under a plan under ciqualified beneficiary by reason of a priorchild’s placement for adoption with the
cumstances in which the denial or failurgualifying event. covered employee terminates upon the
to dffer constitutes a violation of applica- (d) A covered employee can be a qualitermination of the legal obligation for
ble law (such as thAmericans with Dis- fied beneficiary only in connection with atotal or partial support A child who is
abilitiesAct, 42 U.S.C. 12101-12213, thequalifying event that is the termination, oimmediately adopted by the covered em-
special enrollment rules of section 9801Ireduction of hours, of the coverethe ployee without a preceding placement for
or the requirements of section 9802 proployees employment, or that is the bankadoption is considered to be placed for
hibiting discrimination in eligibility to en- ruptcy of the employe adoption on the date of the adoption.
roll in a group health plan based on health () An individual is not a qualified (h) The rules of this Q&A-1 are illus-
status), then, for purposes of §854.4980Bbeneficiary if the individuas status as a trated by the following examples:
1 through 54.4980B-8, the individual willcovered employee is attributable to a pe-
be considered to have had the coverag®d in which the individual was a NONIeSYntarily terminates employment and elects COBRA
that was wrongfully denied or notfered. ident alien who received from the indi-continuation coverage under a group health.pln
(4) Paragraph (b) of this Q&A-led vidual's employer no earned incomesomply with the requirements of section 9801(f) and
scribes how certain family members argwithin the meaning of sectiort®(d)(2)) 854.9801-6T(b), the plan permits a covered em-
not qualified beneficiaries even if they bethat constituted income from source&§'©/6e Who marries to have her or his spouse cov-
L . s ered under the plan. One month after electing
come covered under the plan; paragraphgthin the United States (within the cqgra continuation coverageB marries and
(C), (d), and (e) of this Q&A'l place lim- meaning of section 861(&)(3)) |f, PuUr-chooses to hav@'s spouse covered under the plan.
its on the general rules of this paragrapsuant to the preceding sentence, an indi- (i) B's spouse is not a qualified benefigiar
(a) concerning who is a qualified benefividual is not a qualified beneficigrthen Thus, ifB dies during the period of COBReontin-
ciary; paragraph (f) of this Q&A-1 pro- a spouse or dependent child of the ind{3Uon coverage, the plan does not havefier &S

. o . . . - surviving spouse an opportunity to elect COBRA
vides when an individual who has been widual is not considered a qualified bene g P PP Y

continuation coverage.
qualified beneficiary ceases to be a qualficiary by virtue of the relationship to the Example 2 () Cis a married employee who ter-
fied beneficiary; paragraph (g) of thisindividual. minates employmentC elects COBR continua-
Q&A-1 definesplaced for adoptionand  (f) A qualified beneficiary who doestion coverage folC but notC’s spouse, an@'s
paragraph (h) of this Q&A-1 containsnot elect COBR continuation coverage SPOUSE declines to elect such coveraGes spouse
. . . e . thus ceases to be a qualified beneficidt the next
examples. in connection with a qualifying event e, enroliment period; adds the spouse as a ben-
(b) In contrast to a child who is born toceases to be a qualified beneficiary at thaiciary under the plan.
or placed for adoption with a covered emend of the election period (see Q&A-1 of (i) The addition of the spouse during the open en-
ployee during a period of COBRcontin-  §54.4980B—6) Thus, for example, if rollment period does not make the spouse a qualified
uation coverage, an individual who marsuch a former qualified beneficiary is”¢"¢fciay- The plan thus will not have tdfer the
. i .. spouse an opportunity to elect COBRontinuation
ries any qualified beneficiary on or aftedater added to a covered employgeeov-  oyerage upon a later divorce from or deatts.of
the date of the qualifying event and a&rage (e.g., during an open enrollment pe- Example 3 (i) Under the terms of a group health
newborn or adopted child (other than ondod) and then another qualifying evenplan, a covered employeechild, upon attaining age
born to or placed for adoption with a covoccurs with respect to the covered emk9: ceases to be a dependent eligible for coverage.
ered employee) are not qualified benefiployee, the former qualified beneficiary D Atthat time, the child must bdfered an op-
. : . . o ~ . 7 portunity to elect COBR continuation coverage. If
ciaries by virtue of the marriage, birth, odoes not become a qualified beneficiarye child elects COBR continuation coverage, the
placement for adoption or by virtue of theby reason of the second qualifying eventhild marries during the period of the COBRon-
individual's status as the spouse or th¥ a covered employee who is a qualifiedinuation coverage, and the chddspouse becomes
child's status as a dependent of the qualyeneficiary does not elect COBRcon- covered under the group health plan, the child
fied beneficiay. These new family mem- tinuation coverage during the election pe*2>° * not a qualified benefigiar
. . xample 4 (i) D is a single employee who, upon
bers do not themselves become qualifiedod, then any child born to or placed fOketirement, is given the opportunity to elect COBRA
beneficiaries even if they become covereddoption with the covered employee on ofontinuation coverage but declines it in favor of an
under the plan. (For situations in which after the date of the qualifying event is notlternative éfer of 12 months of employeaid re-
plan is required to make coverage avail qualified beneficiagr Once a plars trii:;e gecae'?s:srt‘gfng; ;*L‘;ﬁi”edd‘Lfet::fiii'zf“‘;:é)i;i”
able tq new famlly_membe_rs_ of a qualifiedbbligation to make COBR _contl_nuauon not have to be given another opportuni&" 1o elect
beneficiary who is receiving COBRA coverage available to an individual WhQzogRra continuation coverage (at the end of those

continuation coverage, see Q&A-5 othas been a qualified beneficiary ceasag months or at any other time. marriesE during

Example 1 (i) Bis a single employee who vol-



the period of retiree health coverage and, under tt@&A-5 of §54.4980B-2 for a narrowerthe qualified beneficiary immediately be-
terms of that coverage,becomes covered under themeaning of employee solely for purposefore the qualifying event.

pla(ri]i') If a divorce from or death dd will result in of Q&A-5 of §54.4980B-2. 54.4980B—4 lifvi t
E's losing coveragd will be a qualified beneficiary (b) For purposes of §§54-498OB—1§ ' —4 Qualifying events.
becaus E’s coverage under the plan on the day be¢hrough 54.4980B-8, eoveed employee
fore the qualifying event (that is, the divorce oris any individual who is (or was) provided

death) will have been by reason@t acceptance of coverage under a aroup health plan (oth . . .
12 months of employepaid coverage after the prior 9 group plan ( fdwing questions-and-answers:

qualifying event D’s retirement) rather than by rea—than aplan that is excep_te(_j from CQBRA Q-1 What is a qualifying event?
son of an election of COBRcontinuation coverage. ON the date of the qualifying event; seé aA.1: (a) A qualifying evehis an event
Example 5 (i) The facts are the same asfik- Q&A-4 of 854.4980B-2) by virtue of {hat satisfies paragraphs (b), (c), and (d)

ample 4 except that, under the terms of the plan, thbeing or having been an employee. FQSf this Q&A-1. Paragraph (e) of this

divorce or death does not caus¢o lose coverage i . .
example, a retiree or former employe _
so thatE continues to be covered for the balance of P oy %D&A 1 further explams a reduction of

the original 12-month period. who is covered by agroup health plan is oy rs of employment, paragraph (f) of
(i) E does not have to be allowed to elect_covered employee if the coverage resu_lﬁlis Q&A-1 describes the treatment of
COBRA continuation coverage because the loss di whole or in part from her or his previ-chiidren born to or placed for adoption

coverage at the end of the 12-month period is n@us employment An employee (or for- with a covered employee during a period

caused by the divorce or death, and thus the divor?ﬁer emplovee) who is merelv eligible for . .
or death does not constitute a qualifying event. See ployee) y €lg of COBRA continuation coverage, and

OGAL of 554 40305 4. Coverage under a group health plan isaragraph (g) of this Q&A-1 contains ex-
generally not a covered employee if thgmpjes.

Q-2 Who is an employee and who is @mployee (or former employee) is not ac- (b) An event satisfies this paragraph
covered employee? tually covered under the plan. In generap) if the event is any of the following —

A-2:  (a)(1) For purposes ofthe reason for the employse(or former (1) The death of a covered employee;
§854.4980B-1 through 54.4980B-8 (exemployeés) lack of actual coverage (such (2) The termination (other than by rea-

cept for purposes of Q&A-5 inas having declined participation in theson of the employée gross misconduct),
§54.4980B-2, relating to the exceptiomplan or having failed to satisfy the plan or reduction of hours, of a coverede
from COBRA for plans maintained by anconditions for participation) is not rele-pjoyees employment;

employer with fewer than 20 employees)yant for this purpose. Howeweif the (3) The divorce or legal separation of a
an employe is any individual who is eli- employee (or former employee) is deniegovered employee from the emplojee
gible to be covered under a group healtbr not dfered coverage under circum-spouse;

plan by virtue of the performance of serstances in which the denial or failure to (4) A covered employés becoming
vices for the employer maintaining theoffer constitutes a violation of applicablegntitied to Medicare benefits undeitle
plan or by virtue of membership in thelaw (such as thAmericans with Disabili- XVI1I of the Social Securiy Act (42
employee ayanization maintaining the tiesAct, 42 U.S.C. 12101 through 12213)y.S.C. 1395-1395ggQ);

plan Thus, for purposes of §854.4980B-the special enrollment rules of section (5) A dependent chilg ceasing to be a
1 through 54.4980B-8 (except for pur9801, or the requirements of section 980@ependent child of a covered employee
poses of Q&A-5 in §54.4980B-2), theprohibiting discrimination in eligibility to under the generally applicable require-
following individuals are employees ifenroll in a group health plan based oments of the plan; or

their relationship to the employer mainhealth status), then, for purposes of (6) A proceeding in bankruptcy under
taining the plan makes them eligible to b&854.4980B-1 through 54.4980B-8, thqitle 11 of the United States Code with re-
covered under the plan — employee (or former employee) will bespect to an employer from whose employ-

(i) Self-employed individuals (within considered to have had the coverage thatent a covered employee retired at any
the meaning of section 401(c)(1)); was wrongfully denied or notiered. time.

(i) Independent contractors (and their Q-3: Who are the similarly situated (c) An event satisfies this paragraph (c)
employees and independent contractors)pnCOBRA beneficiaries? if, under the terms of the group health
and A-3: For purposes of §854.4980B—Iplan, the event causes the covered em-

(iii) Directors (in the case of a corporathrough 54.4980B—8similarly situated ployee, or the spouse or a dependent child
tion). nonCOBR\ beneficiaries means the of the covered employee, to lose coverage

(2) Similarly, whenever reference isgroup of covered employees, spouses ahder the plan. For this purpose,ldse
made in §854.4980B-1 throughcovered employees, or dependent chitoverag means to cease to be covered
54.4980B-8 (except in Q&A-5 of dren of covered employees receiving cowinder the same terms and conditions as in
§54.4980B-2) to an employment relationerage under a group health plan maireffect immediately before the qualifying
ship (such as by referring to the terminatained by the employer or employeevent Any increase in the premium or
tion of employment of an employee or targanization who are receiving that coveontribution that must be paid by a cov-
an employes being employed by an em-erage for a reason other than the rightyed employee (or the spouse or depen-
ployer), the reference includes the relaprovided under the COBRcontinuation dent child of a covered employee) for
tionship of those individuals who are emeoverage requirements and who, based @overage under a group health plan that
ployees within the meaning of thisall of the facts and circumstances, argesults from the occurrence of one of the
paragraph (a). See paragraph (c) imost similarly situated to the situation ofevents listed in paragraph (b) of this

The determination of what constitutes a
qualifying event is addressed in thd-fo



Q&A-1 is aloss of coverageln the case small-employer plan as of January 1, (g) The rules of this Q&A-1 are illus-
of an event that is the bankruptcy of th@002 Also, the same result will follow trated by the following examples, in each
employe, lose coverage also means angven if the employee is given threef which the group health plan is subject
substantial elimination of coverage undemonths of coverage beyond December 3b COBRA:
the plan, occurring within 12 months be{that is, through March of 2002), because . .
fore or after the date the bankruptcy prothere will be no qualifying event as of the Example 1 (1) An employee who is covered by a
- ptcy p ’ . aq g group health plan terminates employment (other
ceeding commences, for a covered emermlr_1at|on of coverage in March._ How-than by reason of the employegross misconduct)
ployee who had retired on or before theve, if the employess spouse is initially and, beginning with the day after the last day of em-
date of the substantial elimination ofprovided with the three-month coverag@loyment, is given 3 months of emplayeaid cov-
group health plan coverage or for anyhrough March 2002, but the spouse di€"ag¢ under the same terms and conditions as before
A that date At the end of the three months, the cover-
spouse, surviving spouse, or dependenbrces the employee before the end of the | . minates
child of such a covered employee if, orthree months and loses coverage as a rejj) The loss of coverage at the end of the three
the day before the bankruptcy qualifyingsult of the divorce, the divorce will con-months results from the termination of employment
event, the spouse, surviving spouse, atitute a qualifying event during 2002 andnd, thus, the termination of employment is a quali-
dependent child is a beneficiary under thso entitle the spouse to elect COBBon- fyingevent. _
lan. For purposes of this paragraph (c),tanuation coverage. See Q&A-7 of Example 2 (i) An employee who is covered by a
plan. purp parag _p ! 9 . . group health plan retires (which is a termination of
loss of coverage need not occur immed&54.4980B—7 regarding the maximummployment other than by reason of the emplayee
ately after the event, so long as the loss ebverage period in such a case. gross misconduct) and, upon retirement, is required
coverage occurs before the end of the () A reduction of hours of a coveredto pay an increased amount for the same group
maximum coverage period (see Q&A-lemployeés employment occurs WhenevePea"‘th coverage that the employee had before retire-
. . ment.
gnd Q&A-G of §54.4980B-7). Howewe there is a decregse in t_he hours that a COV=ii) The increase in the premium or contribution
if neither the covered emp_loyee nor thered employee is requ!red to work or aCrequired for coverage is a loss of coverage under
spouse or a dependent child of the—co tually works, but only if the decrease isaragraph (c) of this Q&A-1 and, thus, the ®etir
ered employee loses coverage before tmet accompanied by an immediate termimentis a qualifying event.
end of what would be the maximum covnation of employment This is true re-  Example 3 () An employee and the employse
rage period, the event does not satisfyardless of whether the covered employegy >° covered under an empfaygroup
e . gep ! . . . P ; y% alth plan The employee retires and is given iden-
this paragraph (c). If coverage is reducecontinues to perform services followingical coverage for life. Howevethe plan provides
or eliminated in anticipation of an eventhe reduction of hours of employmentthat the spousal coverage will not be continued be-
(for example, an employe eliminating For example, an absence from work dugend six months unless a higher premium for the
an employe's coverage in anticipation ofto disability, a temporary layl, or any SPouse is paid to the plan.
the termination of the employeeem- other reason is a reduction of hours of (i) The requirement for the spouse to pay a
P ) y_ . . ﬁigher premium at the end of the six months is a loss
ployment, or an employée eliminating covered employes employment if there o coverage under paragraph (c) of this Q&A-1.
the coverage of the employsespouse in is not an immediate termination ofme Thus, the retirement is a qualifying event and the
anticipation of a divorce or legal separaployment. If a group health plan measpouse must be given an opportunity to elect
tion), the reduction or elimination is dis-sures eligibility for the coverage ofnre COBRA continuation coverage. _
regarded in determining whether theployees by the number of hours worked in,_EX2™Ple 4 () Fis a covered employee who is
g 9 P y ) y . . IFharried toG, and both are covered under a group
event causes a loss of coverage. a given time period, such as the precedingaith plan maintained by's employe F ard G
(d) An event satisfies this paragrapmonth or quarte and an employee cov-are divorced. Under the terms of the plan, the di-
(d) if it occurs while the plan is subject toered under the plan fails to work the minivorce cause§ to lose coverage The divorce is a
COBRA. Thus, an event will not satisfy mum number of hours during that timeualifying event, an@ elects COBR continuation
this paragraph (d) if it occurs while theperiod, the failure to work the minimumS2Verage: remarries during the period of COBRA
F’ grap e ! . ) . continuation coverage, aféls new spouse becomes
plan is excepted from COBR(see Q&A- number of required hours is a reduction afoyered under the plan. (See Q&A-5 in
4 of §54.4980B-2). Even if the plan latehours of that covered employsemploy- §54.4980B-5, paragraph (c) in Q&A-4 of
becomes subject to COBRA, it is not rement. §54.4980B-5, section 9801(f)(2), and §54.9801-
quired to make COBRcontinuation cov-  (f) The qualifying event of a qualified 6T(P)-) G dies. Under the terms of the plan, the
. . . . death cause8’s new spouse to lose coverage under
erage available to anyone whose coveragpeneficiary who is a child born to O ihe plan
fands as a result of an event during a yeptaced for_adoption with a covereql M- (i) G's death is not a qualifying event becaGse
in which the plan is excepted fromployee during a period of COBRcontin- is not a covered employee.
COBRA. For example, if a group healthuation coverage is the qualifying event Example 5 (i) An employer maintains a group
plan is excepted from COBRas a small- giving rise to the period of COBRcon- hea'fh plan (fordb?l:h_a?“"‘?l_e”)‘p'%ees and re“rfed
. . . . . . mployees (an elr ramilies). € coverage for
employer plan during the year 2001 (se_enuatmn coverage during WhICh the chllofmﬁve employees and retired employees is identical,
Q&A-5 of §_54.49808—2) and an em-is bo_rn_or placed for adoption. If a secongng the employer does not require retirees to pay
ployee terminates employment ore-D qualifying event has occurred before thenore for coverage than active employe@se plan
cember 31, 2001, the termination is not ahild is born or placed for adoption (sucltloes not make COBRcontinuation coverage avail-
qualifying event and the plan is nar as the death of the covered employee??'e when an employee retires (and is not required

0 because the retired employee has not lost cover-

quired to permit the employee to electhen the second qualifying event also a Yge under the plan)The employer amends the plan

COBRA continuation coverageThis is plies to the newborn or adopted childy, gjiminate coverage for retired employetfsative
the case even if the plan ceases to beSee Q&A-6 of §54.4980B-7. January 1, 2002. On that date, several retired em-



ployees (and their spouses and dependent childrenpnCOBRA beneficiaries, then the cover-rules are set forth in paragraph (e) of this
have been covered under the plan since their retirgye made available to qualified beneficiaQ&A-2, and examples appear in para-
tmhem for less than the maximum coverage perioffo o o mnified in the same wa If the graph (f) of this Q&A-2.
at would apply to them in connection with their re- . - . . )
tirement. continuation coverageffered dffers in (b) If a deductible is computed sep
(i) The elimination of retiree coverage underany way from the coverage made &vairately for each individual receiving cover-
these circumstances is a deferred loss of coveragdle to similarly situated nonCORBRben- age under the plan, each individsate-
for those retirees (and their spouses and depend@fficiaries, the coverageffered does not maining deductible amount (if any) on the
fhh"dre”) under paragraph (c) of this Q&A-1 and, .\ «ir;te COBR continuation coverage date COBR continuation coverage be-
us, the retirement is a qualifying everithe plan . . . . L .
must make COBR continuation coverage available 2Nd the group health plan is not in compligins is equal to that individual remain-
to them for the balance of the maximum coveragance with COBR unless other coverageing deductible amount immediately be-
period that applies to them in connection with the rethat does constitute COBRcontinuation fore that date.
tirement. coverage is alsoffered Any elimination (c) If a deductible is computed on a
Q-2: Are the facts surrounding a termi-°" reduction of coverage in anticipation ofamily b_asis, the remaining deductible for
nation of employment (such as whether fn event described |n.paragraph (b) ctﬁe fa_m|ly on the date _that COBRcon-
was voluntary or involuntary) relevant inQ&A—l of §54.4_19808—4 is disregarded fortinuation coverage b_eglns depends on the
determining whether the termination ofurposes of this Q&A-1 _and for purposesnembers_ of the family electing C_OBRA
of any other reference in §854.4980B—tontinuation coverage. In computing the
through 54.4980B-8 to coverage iifieet family deductible that remains on the date
immediately before (or on the day beforeCOBRA continuation coverage begins,
qualifying event. COBR continuation only the expenses of those family mem-
irrelevant in determining whether a quali_cpverage must not be cqnditioned upon, drers receiving COBR c_;ontinuation cov-
fying event has occurredThus, it does dlscrlmlngte on t.he basis of lack of,iev erage need be taken |nto.account. If the
not matter whether the employee Volur]gience of insurabilit 3 . qualifying event re_sultslln there being
tarily terminated or was disctged. For (b) In t_he case of a qualified benref more than one fgm|ly unit (for exqmple,
example, a strike or a lockout is a termiciary \_/vho is & child born to or placed f_onbecguse of a divorce), the family de-
nation or reduction of hours that Constig:\dopt_lon with a covered.emp_loyee duringluctible may be compute_d separately for
tutes a qualifying event if the strike or? period of. CQBR contlnuatlpn cover- each resuiltmg famlly unit based on the
lockout results in a loss of coverage as d89e thg child is generally entitled to eleanembers in each unitThese rules apply
scribed in paragraph (c) of Q&A-1 of this|mmed|ately to hqve the same coveragegardless pf whethgr the plan provm_ies
section. Similag, a laydf that results in that dependent children of actlye employtha} the_ family deduptlble is an alter_n.atlve
such a loss of coverage is a qualifyin%es receive under the benefit packagés individual deductibles or an additional

nder which the covered employee hagquirement.

employment is a qualifying event?

A-2: Apart from facts constituting
gross misconduct, the facts surroundin
the termination or reduction of hours ar

event.

coverage at the time of the birth or place- (d) Deductibles that are not described
854.4980B-5 COB&KRcontinuation ment for adoption. Such a child would bén paragraph (b) or (c) of this Q&A-2
coverage. entitled to elect coverageftérent from must be treated in a manner consistent

) ] that elected by the covered employee duwith the principles set forth in those para-
The following questions-and-answer§ng the next available open enrollment pegraphs.
address the requirements for coverage {fq under the plan. See Q&A-4 of this (e) If a deductible is computed on the

constitute COBR continuation cover- gaction, basis of a covered employse&ompensa-

age. _ . _ Q-2: What deductibles apply if tion instead of being a fixed dollar amount
Q-1 What is COBRA continuation coBRra continuation coverage isand the employee remains employed dur-

coverage? elected? ing the period of COBR continuation

A-1: (a) If a qualifying event occurs,  Ap: (a) Qualified beneficiaries elect-coverage, the plan is permitted to choose
each qualified beneficiary (other than g4 cOBRA continuation coverage gener-whether to apply the deductible by treat-
qualified beneficiary for whom the quali- )1y are subject to the same deductibles #sy the employee compensation as con-
fying event will not result in any immedi- simjjarly situated nonCOBR beneficia- tinuing without change for the duration of
ate or deferred |OSS.°f coverage) must B%s. If a qualified beneficialy COBRA the COBRA continuation coverage at the
offered an opportunity to elect to receivgontinuation coverage begins before theevel that was used to compute the de-
the group health plan coverage that is presg of a period prescribed for accumulagluctible in éfect immediately before the
vided to similarly situated nonCOBRAjng amounts toward deductibles, the qualEOBRA continuation coverage began, or
beneficiaries (ordinay the same CoVer- jfieq heneficiary must retain credit for ex-to apply the deductible by taking the em-
age that the qualified beneficiary had oRenses incurred toward those deductiblggoye€s actual compensation into ac-
the day before the qualifying event). Segefore the beginning of COBRcontinu- count. In applying a deductible that is
Q&A-3 of §54.4980B-3 for the definition 440 coverage as though the qualifyingomputed on the basis of the covered em-
of similarly situated nonCOBR benefi-  ayent had not occurredThe specific ap- ployeés compensation instead of being a
ciaries This coverage is COBRcontin- pyjication of this rule depends on the typdixed dollar amount, for periods of
uation coverage. If coverage under thgt geductible, as set forth in paragraph€OBRA continuation coverage in which
plan is modified for similarly situated () through (d) of this Q&A-2. Special the employee is not employed by the em-



ploye', the plan is required to compute theea. A qualified beneficiary whose election of after May 1 for the remainder of the year to $12,000
deductible by treating the employee QOBEA copt]{nl;gtolcin cgveLag;z takleisfe::jt beg(ljn—tWSZ(tJr,]OOO - TB,OOO': $].t2,0(t))QTr1tetretrEaln|rl19 I|rr}|tth.

. P . ing August 1, and who has already made r the employee is not subject to the rules of this
compensation as c_ontmumg Wlthougisits as of that date need only pay for one more vis@&A-3 because the employeecoverage is not
change for the duration of the COBRAbefore the plan must begin to pay 70 percent of theOBRA continuation coverage.
continuation coverage either at the levelost of the remaining visits during 2001. Example 3 (i) A group health plan pays for 80
that was used to compute the deductible in Example 4 (i) A group health plan has a $250percent of covered expenses after satisfaction of a
effect immediately before the COBRAanngal deduct.ible per cove.red i.ndividuéﬂhe _plar? $100-pe-individual deductible, and the plan pay;
continuation coverage began or at thgroyldes that if the deduc_tlble is not §at|sf|ed in dor 1.00 percent of covered expenses after a family

articular yeg expenses incurred during Octoberhas incurred out-of-pocket costs of $2,00@e plan
level that was used to compute the dé)ﬁrough December of that year are credited towardrovides that upon the divorce of a coveread e
ductible in défect immediately before the satisfaction of the deductible in the next yed  ployee, coverage will end immediately for the em-
employeés employment was terminated. qualified beneficiary who has incurred covered exployeés spouse and any children who do not remain
(f) The rules of this Q&A-2 are illus- penses of $150 from January through September iof the employe's custogt. An employee and spouse
trated by the following examples; in eacﬁ.OQl and $40 dunng_ Ogtober elects C@B¢ontin-  with three dependent chlldren dlvqrce c_Jn June 1,
. uation coverage beginning November 1, 2001. 2001, and one of the children remains with the em-
exampl_e' deductibles under the p!an are (i) The remaining deductible amount for thisployee The spouse elects COBRcontinuation
determined on a calendar year basis:  qualified beneficiary is $60 at the beginning of theoverage as of that date for the spouse and the other

) . COBRA continuation coverage. If this individual in- two children. During January through May of 2001,

Example 1 (i) A group health plan applies a sep-,, .5 ¢overed expenses of $50 in November and Dthe spouse incurred $600 of covered expenses and
arate $100 annual deductible to each individual i{g\her of 2001 combined (so that the $289 d each of the two children in the spolseustody
covers The plan provides that the spouse and deytipje for 2001 is not satisfied), the $90 incurredafter the divorce incurred covered expenses of
pendent children of a covered employee will 10Sg ) 5ctoner through December of 2001 are credite$iL, 100 This resulted in total out-of-pocket costs for
coverage on the last day of the month after thﬁ)ward satisfaction of the deductible amount fothese three individuals of $800 ($300 total for the
month of th? covered employeeieath A covered 2002 three deductibles, plus $500 for 20 percent of the
employee dies on ‘.]urm' 2001 The spouse anq the other $2,500 in incurred expenses [$600 + $1,100 +
two dependent children elect COBRontinuation 3. How do a plais limits apply to  $1,100 = $2,800; $2,800 — $300 = $2,500)).
coverage, which will beginroAugust 1, 2001 As COBRA continuation coverage? (i) For the remainder of 2001, the resulting fam-

of July 31, 2001, the spouse has incurred $80 of co . s .
i i _A-3: (a) Limits are treated in the samdY consisting of the spouse and two children has an
ered expenses, the older child has incurred no cov ( ) out-of-pocket limit of $1,200 ($2,000 — $800 =

ered expenses, and the younger one has incurraty as deductibles (see Q&A-2 of this&l 200). The remaining out-of- pocket limit for the
$120 of covered expenses (and therefore has alreagigction) This rule applies both to limits resuiting family consisting of the employee and one

satisfied the deductible). on plan benefits (such as a maximunsnild is not subject to the rules of this Q&A-3 be-

(i) At the beginning of COBR continuation . ) . ) .
- ause their coverage is not COBRontinuation
coverage p August 1, the spouse has a remamm&umber of hosp|tal days or dollar amoun;loverage 9

deductible of $20, the older child still has the fullOf reimbursable expenses) and limits o
$100 deductible, and the younger one has no furtheut-of-pocket expenses (such as a limit on Q-4: Can a qualified beneficiary who

deductible. copayments, a limit on deductibles plugects COBR continuation coverage

Example 2 (i) A group health plan applies a sep- PRI )
arate $200 annual deductible to each individual FOP2YMENtS, Or @ catastrophic imihis  eyer change from the coverage received

covers, except that each family member is treated crigle applies eq_ua”y to annua.l a.nd “fetlm%y that individual immediately before the
having satisfied the individual deductible once thdimits and applies equally to limits on SP€qualifying event?

family has incurred $500 of covered expenses dugific benefits and limits on benefits in the " A _4- (a) In general, a qualified benefi-
ing thefyea The plan ?rowdes that upor_1"the d_"aggregate under the plan. ciary need only be given an opportunity to
vorce of a covered employee, coverage will end im- (b) The rule of this Q&A'3 is illg- continue the Coverage that she or he was

mediately for the employég spouse and any d by the followi les: i
children who do not remain in the employeeus- trated Dy the following examples; in eacr}eceivil’lg immediately before the qualify-

Lody- Azqvereddeﬂployee with EJU_r dependznt thili;;amp'e gmij[s are determined on a calenpg event This is true regardless of
ren is divorced, the spouse obtains custody of t : .
two oldest children, anz the spouse and tho);e chil- ryearbasis Whej[her the cp\_/erage received by. the
dren all elect COBR continuation coverage to  Example 1 (i) A group health plan pays for a qualified beneficiary before the quaf
begin immediatgl. The family had accumulated maximum of 150 days of hospital confinement peing event ceases to be of value to the qual-
$420 of covered expenses before the divorce, as fohdividual per yea A covered employee who hasified beneficiay, such as in the case of a
g’é’ésk:) SZO by each tpaf:'?(rj]t’ $i00 by g‘etﬁ'detsr: Cﬁt@‘%ﬁgf?efﬁysa?éshﬁnp“@ %’22[‘2:5”;:;59&?’@ualified beneficiary covered under a re-
e youngest child, and none e other [ : o . i
childrgn. Yo g continuation coverag:asyof that date. glOﬂ-SpeCIfIC health maintenancegani-

(i) The resulting family consisting of the spouse (i) During the remainder of the year 2001 theZ&tion (HMO) who leaves the HM®ser-
and the two oldest children accumulated a total gflan need only pay for a maximum of 130 days o¥ice region The only situations in which
$270 of covered expenses, and thus the remainitigspital confinement for this individual. a qualified beneficiary must be allowed to
?beductiblet:]or tl’llat famillyécoutldhbe ats high e:st:23_0 E_><amplef2$(2i)0 éo%ro?p healthdplan reimburse? achange from the coverage received imme-

ecause the plan would not have to count the ifmaximum o ,000 of covered expenses per fams. e
curred expensFejas of the covered employee and tfg per yea, and the same $20,000 FI)imit apglies todlately b?fore the qualifying event are a_‘s
youngest child) The remaining deductible for the unmarried covered employees covered employee S€t forth in paragraphs (b) and (c) of this
resulting family consisting of the covered employe&nd spouse who have no children divorce on May Q&A-4 and in Q&A-1 of this section (re-
and the two youngest children is not subject to th2001, and the spouse elects CO8Bontinuation garding changes to or elimination of the
gjé)e;R(X‘ thist_Q&,?-Z because their coverage is n@overage$a550%f0th?t date. In 200;.,ﬂt]he employﬁedheg)verage provided to similarly situated

continuation coverage. incurred $5,000 of expenses and the spouse had in- C

Example 3 Each year a group health plan paysurred $8,000 before II\)/Iay 1. i nonCOBRA benef_lma”es)' o o
70 percent of the cost of an individispsychother- (i) The plan can limit its reimbursement of the (D) If @ qualified beneficiary partici-
apy after that individuzs first three visits during the amount of expenses incurred by the spouse on af@tes in a region-specific benefit package



(such as an HMO or an on-site clinic) thagll family members must be covered by the samadoption, if certain requirements are satis-
will not service her or his health needs if'a" at’;]d that FI"a” mUISt be fjh-eff"”ﬂ,e f"’;thte Plan clad. Employees not participating in the
] . ._ering the employee. Immediately befdtes termi- P

the area to which she or he is relocatin tion of employment (for reasons other than grOSglan also can obtain rights for self-enr.olll-
(_regardless of _t_he reason for the relocayisconduct)E is covered along witE's spouse and Ment under those rules. Once a qualified
tion), the qualified beneficiary must bechildren by a planThe coverage under that plan will beneficiary is receiving COB®Rcontinu-
given an opportunity to elect a|ternativeend"as a result of the t'ern?ination of employment.  gtion coverage (that is, has t|me|y elected
coverage that the employer or employee (i) Upon E's termination of employment, each o4 made timely payment for COBRA
oraanization makes available to activ of the four family members is a qualified beiref ti ti th lified b

9 eciary. Even though the employer maintains variougo_n_ inuation Coverage)’_ e qualilied ben-
emplo_yeeg If the employer or employegiher plans and options, it is not necessary for tHeficiary has the same right to enroll fam-
organization makes group health plamualified beneficiaries to be allowed to switch to dly members under those special etwol
coverage available to similarly situatedew plan whetk terminates employment. ment rules as if the qualified beneficiary

nonCOBR beneficiaries that can be ex- (iii) COBRA continuation coverage is elected for L s
ach of the four family members. Three month%Nere an employee or participant within

te”deq n th_e area to which the qua“ﬁeiﬂer E's termination of employment there is an opeﬁhe_ meaning .O.f those r.u!es. Howevve
beneficiary is relocating, then that coveranroliment period during which similarly situatedneither a qualified beneficiary who is not
age is the alternative coverage that musttive employees areffered an opportunity to receiving COBR continuation coverage
be made available to the relocating qualiFhoose to be covered under a new plan or to add fyr 5 former qualified beneficiary has any
fied beneficiay. If the employer or em- eliminate family coverage. i i

| .y tion d P t y k (iv) During the open enroliment period, each oiSpeCIal enroliment rights under those
ployee @ganizalion does not make groURye foyr qualified beneficiaries must béfesed the rules.
health plan coverage available to 8im opportunity to switch to another plan (as though (b) In addition to the special enroliment
larly situated nonCOBR beneficiaries each qualified beneficiary were an individual emyights described in paragraph (a) of this

t an e et i e e o P e et e G e o e e
the qualified beneficiary is relocating bu though the family members of employed individuaid€Neficiary provides that new family

makes coverage available to_ other Mz not choose coverage under separate plans. mfembers of active employees can become
ployees that can be extended in that aregurse, if each family member chooses COBRAgvered (either automatically or upon an
then the coverage made available to thosentinuation coverage under a separate plan, ”’fppropriate election) before the next open

i n can require payment for each family member . .
other employees must be made availabRan. due paymes Ay e enrollment period, then the same right
to the relocating qualified benefic'yir that is based on the applicable premium for individ~ .

ual coverage under that separate plan. See Q&AMUSt be extended to the new family mem-

HOVYeVEF' th? employer-or employee Or-y g54 495088, bers of a qualified beneficiar

ganization is not required to make any Example 2 (i) The facts are the same asEr- (c) If the addition of a new family
other coverage available (o the relocatingrple 1 excep! (halfs fanily members are not memper will result in a higher applicable
qualified beneficiary if the only coverage premium (for example, if the qualified

- - nates employment. - ; o
the employer or employeerganization (i) Although the family members do not have tobeneficiary was previously receiving

makes available to active employees igg given an opportunity to elect COBRontinua- COBRA continuation coverage as an indi-
not available in the area to which the&ion coverageE must be allowed to add thems vidual, or if the applicable premium for

qualified beneficiary relocates (becaus€OBRA continuation coverage during the open enz_ . . .

all such coverage is region-specific an&P!iment period This is true even though the family family coverage d_epends on family size),

does not service individuals in that area) members are not, and cannot become, qualified bef1€ plan can require the payment of a cor-
(©) If an employer or employeegani ‘eficiaries (see Q&A-1 of §54.4980B-3). respondingly higher amount for the

) . ) . COBRA continuation coverage. See
zation makes an open enroliment period Q-5. Aside from open enrollment Perl- 5gA-1 of §54.4980B-8
S

available to similarly situated active em-ods, can a qualified beneficiary who ha
ployees with respect to whom a qualifyelected COBR continuation coverage bers under this Q&A-5 is in addition to
ing event has not occurred, the same opehoose to cover individuals (such as newr rights that newborn and adopted chil-
enrollment period rights must be maddorn children, adopted children, or New, - of covered employees may have as
available to each qualified beneficiary respouses) who join the qualified benefi- lified beneficiaries: see Q&A-1 in
ceiving COBRA continuation coverage. ciary's family on or after the date of theduaithe '

. o §54.4980B-3.
An open enrollment period means & p qualifying event?
riod during which an employee covered A-5: (8 Yes. Under section 9801 ands54.4980B-6 Electing COBRA
under a plan can choose to be covereéib4.9801-8, employees eligible to par- continuation coverage.
under another group health plan or undeicipate in a group health plan (whether or
another benefit package within the sameot participating), as well as former em- The following questions-and-answers

plan, or to add or eliminate coverage oployees participating in a plan (referred t@ddress the manner in which COBRA

(d) The right to add new family mem-

family members. in those rules as participants), are entitlegontinuation coverage is elected:
(d) The rules of this Q&A-4 are illus- to special enrollment rights for certain Q-1 What is the election period and
trated by the following examples: family members upon the loss of othehow long must it last?

Example 1 () E is an employee who works for group health plan coverage or upon the A-1: (8 A group health plan can con-
an employer that maintains several group heaifRCAUiIsition by the employee or part|C|pand|t'|on the availability of CQBR contmy-
plans. Under the terms of the plans, if an employeef @ New spouse or of a new dependeation coverage upon the timely election of
chooses to cover any family members under a plathrough birth, adoption, or placement fosuch coverage An election of COBRA



continuation coverage is a timely electiothe plan administrator of the occurrencegualified beneficiary and reinstate her or
if it is made during the election period.of a qualifying event? him when the election is made. Claims
The election period must begin not later A-2: (a) In general, the employer orincurred by a qualified beneficiary during
than the date the qualified beneficiaryplan administrator must determine when the election period do not have to be paid
would lose coverage on account of theualifying event has occurred. Howeve before the election (and, if applicable,
qualifying event. (See paragraph (c) oéach covered employee or qualified benggayment for the coverage) is made. If a
Q&A-1 of §54.4980B-4 for the meaningficiary is responsible for notifying the provider of health care (such as a physi-
of lose coveragg. The election period plan administrator of the occurrence of a@ian, hospital, or pharmacy) contacts the
must not end before the date that is 6Qualifying event that is either a dependerglan to confirm coverage of a qualified
days after the later of — child's ceasing to be a dependent childeneficiary during the election period, the
(1) The date the qualified beneficiaryunder the generally applicable requireplan must give a complete response to the
would lose coverage on account of thenents of the plan or a divorce or legahealth care provider about the qualified
qualifying event; or separation of a covered employe€he beneficiarys COBRA continuation cover-
(2) The date notice is provided to thegroup health plan is not required tffes  age rights during the election period. For
qualified beneficiary of her or his right tothe qualified beneficiary an opportunity toexample, if the plan provides coverage
elect COBR\ continuation coverage. elect COBRA\ continuation coverage if during the election period but cancels
(b) An election is considered to bethe notice is not provided to the plan adeoverage retroactively if COBRcontin-
made on the date it is sent to the plan aehinistrator within 60 days after the latemation coverage is not elected, then the
ministrata. of — plan must inform a provider that a quali-
(c) The rules of this Q&A-1 are illus- (1) The date of the qualifying event; orfied beneficiary for whom coverage has
trated by the following example: (2) The date the qualified beneficiarynot been elected is covered but that the
Example (i) An unmarried employee without WOU!d _Iose coverage on account of the_overage_is sul_)ject to retroactive termina-
children who is receiving emploggaid coverage qualifying event. tion. Similarl, if the plan cancels cover-
under a group health plan voluntarily terminates em- (b) For purposes of this Q&A-2, if age but then retroactively reinstates it
ployment on June 1, 200The employee is notdis- more than one qualified beneficiaryonce COBR continuation coverage is
abled at the time of the termination of employmeng, 4 Jose coverage on account of a dielected, then the plan must inform the
nor at any time thereafteand the plan does not pro- . . ips .
vide for the extension of the required periods (as OTCe OF legal separation of a covered enprovider that the qualified beneficiary
permitted under section 4980B(f)(8)). ployee, a timely notice of the divorce orcurrently does not have coverage but will
(i) Case 1 If the plan provides that theve  |egal separation that is provided by thévave coverage retroactively to the date
ployer-paid coverage ends immediately upon the teflcgyered employee or any one of thoseoverage was lost if COBRcontinuation
g"'”.at'on of employment, the election period musbd,ualified beneficiaries will be sufficient coverage is elected. (See paragraph (c) of
egin not later than June 1, 2001, and must not en ) . . Ly
earlier than July 31, 2001. If notice of the right tof0 Preserve the election rights of all of th€&A-5 in §54.4980B-8 for similar rules
elect COBR continuation coverage is not providedqualified beneficiaries. that a plan must follow in confirming cov-
to the employee until June 15, 2001, the election pe- Q-3: During the election period and beerage during a period when the plan has
riod must not end earlier théugust 14, 2001, fore the qualified beneficiary has made anot received payment but that is still
plo()'/g_p;ﬁsgoielr;g;edrzzz Eg;v;%s::zlt gh:Enthglection, must coverage be provided.?' Within' t'he grace period for a qqalified
after the termination of employment, the employee A-3: (&) In general, each qualifiedbeneficiary for whom COBR continua-
does not lose coverage until December 1, 200%  beneficiary has until 60 days after thaion coverage has been elected.)
election period can therefore begin as late as Decefiater of the date the qualifying event (c)(1) In the case of a group health
ggg 21 2001, and must not end before January 344 cause her or him to lose coveragplan that provides health services (such as
(iv) Case 3 If employa-paid coverage for 6 OF the dat(_a _not|ce is prowdled.to the qualia heglth m_amtenancergnmzatmp or a
months after the termination of employment is offied beneficiary of her or his right to electwalk-in clinic), the plan can require with
fered only to those qualified beneficiaries whoCOBRA continuation coverage to deciderespect to a qualified beneficiary who has
waive COBR continuation coverage, the employeeyhether to elect COBR continuation not elected and paid for COBRecontinu-
loses coverage on June 1, 2001, so the election peg\arage. |If the election is made duringtion coverage that the qualified benefi-
riod is the same as in Case The diference be- . . .
tween Case 2 and Case 3 is that in Case 2 the i@t period, coverage must be providediary choose between —
ployee can receive 6 months of employer-paidrom the date that coverage would other- (i) Electing and paying for the cover-
coverage and then elect to pay for up to an addwise have been lost (but see Q&A-4 ohge; or
tional 12 months of COBR continuation coverage, thjs section) This can be accomplished (i) Paying the reasonable and custom-
‘g’h"e in Case 3 the employee must choose between, yo.qrihad in paragraph (b) or (c) of thiary chage for the plats services, but only
months of employepaid coverage and paying for . e ..
up to 18 months of COBRcontinuation coverage. Q&A-3. if a qualified beneficiary who chooses to
In all three cases, COBRcontinuation coverage (D) In the case of an indemnity or reimpay for the services will be reimbursed for
need not be provided for more than 18 months aft¢gyursement arrangement, the employer ¢hat payment within 30 days after the
the termination of employment, and in certain ¢i emp|oyee eganization can provide for election of COBR continuation cover-
cumstances might be provided for a shorter period . . . . .
(see Q&A-1 of §54.4980B-7). plap coverage during the el.ectlor? periodge (and, if applicable, the payment of
or, if the plan allows retroactive reinstateany balance due for the coverage).
Q-2: Is a covered employee or qualiment, the employer or employeegani- (2) In the alternative, the plan can pro-
fied beneficiary responsible for informingzation can terminate the coverage of theide continued coverage and treat the



qualified beneficiaris use of the facility make an independent election to receive Example 2 (i) An employer maintains a group
as a constructive election. In such a cas€OBRA continuation coverage. If thenealth plan under which all employees receive em-

the qualified beneficiary is obligated toplan allows similarly situated activene PloY&-Paid coverage. Employees can arrange to
cover their families by paying an additional amount.

pay any applicable chge for the cover- ployees with respect to whom a qualifyingrpe employer also maintains a cafeteria plan, under

age, but only if the qualified beneficiaryevent has not occurred to choose amoRgich one of the options is to pay part or all of the

is informed that use of the facility will be several options during an open enrolimeremployee share of the cost for family coverage

a constructive election before using theeriod (for example, to switch to anotheknder the group health plarThus, an employee

facility. group health plan or to another benefif!!dht pay for family coverage under the group

. ealth plan partly with before-tax dollars and partly

Q-_4: Is a_walver_before the end pf thepackage under the same group healtf}, afta-tax doliars.

election period #ective to end a qualified plan), then each qualified beneficiary must (i) If an employets family is receiving cover-

beneficiarys election rights? also be ffered an independent election tage under the group health plan when a qualifying
A-4: If, during the election period, achoose during an open enroliment periogvent occurs, each of the qualified beneficiaries

qualifed beneficiary waives COBRA among the opions made avaiable o sml e (02 ooy s Conter,

continuation cov_erage, the waiver can b@l’ly situated active employees wite-r beneficiarys covera;ge was paid for before the quali-

revoked at any time before the end of thgpect to whom a qualifying event has NQYing event.

election period. Revocation of the waivebccurred. If a qualified beneficiary who is

is an election of COBR continuation either a covered employee or the spouse 8p4.4980B—7 Duration of COBRA

coverage. Howewe if a waiver of a covered employee elects COBRon- continuation coverage.

COBRA continuation coverage is later retinuation coverage and the election does

voked, coverage need not be providelot specify whether the election is for self- | I'c_[01lowing questions-and-answers

retroactively (that is, from the date of theynly coverage, the election is deemed t?ggrfjjet:]azgyrauon of COBRontinua-

loss of coverage until the waiver ie-r include an election of COBRcontinua- Q-1: How long must COBR continu-
voked) Waivers and revocations oftion coverage on behalf of all other quali- ' g

waivers are considered made on the dafied beneficiaries with respect to that qual® o c0verage be made available to a

they are sent to the employ@mployee ifying event An election on behalf of a qualifi_ed beneficiary? : :
organization, or plan administrat@s ap- minor child can be made by the chdd Al () Except for an _|rr1]terrupt_|on of
plicable. parent or legal guardianAn election on COVErage in connection with a waryas

Q-5: Can an employer or employee ofbehalf of a qualified beneficiary who is in-02SCrPed in Q&A-4 of §54.49808-6,

ganization withhold money or other benecapacitated or dies can be made by t CeOBRA continuation coverage that has

fits owed to a qualified beneficiary untillegal representative of the qualified bene2SS" ©lected for a qualified beneficiary
the qualified beneficiary either waivesficiary or the qualified beneficiaty es- MUSt xtend for at least the period begin-
COBRA continuation coverage, electsate, as determined under applicable stafi"9 ©" the date of the qualifying event
and pays for such coverage, or allows thew, or by the spouse of the qualified bend'd ending not before the earliest of the
election period to expire? eficiary.  (See also Q&A-5 of olowingdates— :

A-5: No. An employe, and an em- g§54 4980B—7 relating to the independent (1) The last day of the maximum re-
ployee @ganization, must not withhold right of each qualified beneficiary with re-dui"€d period under section 4980B(f)-
anything to which a qualified beneficiaryspect to the same qualifying event to ré2)(B)() (the maximum coverage period)
is otherwise entitled (by operation of lageive COBR continuation coverage dur-2"'d: If applicable, section 4980B(f)(8)
or other agreement) in order to compahg the disability extension. The rules of (€1&ling 10 the optional extension of re-
payment for COBR continuation cover- this Q&A-6 are illustrated by the follow- quired periods in a case where coverage is
age or to coerce the qualified beneficiarng examples; in each example each grolfSt after the date of, instead of on the
to give up rights to COBR continuation health plan is subject to COBRA: ate of, the qualifying event);
coverage (including the right to use the (2) The first day for which timely pay-
full election period to decide whether to Example 1 (i) EmployeeH ard H's spouse are ment is not made to the plan with respect
elect such coverage). Such a Withholdingf’r"ere,d under a group health plan immediately by, the qualified beneficiary (see Q&A-5

. . . e H's termination of employment (for reasons. .
constitutes a failure to comply with theother than gross misconduct). Coverage under tt%g §54.4980B-8); .
COBRA continuation coverage require-plan will end as a result of the termination of em- (3) The date upon which the employer
ments. Furthermore, any purportegloyment. or employee manization ceases to pro-
waiver obtained by means of such a with- (i) Upon H’s termination of employment, both vide any group health plan (including suc-
holding is invalid. H a:’ H's chouse are q“"l"”ﬁed beneficiaries an¢assor plans) to any employee;

Q-6: Can each qualfied beneficianfoch ™= Aoned o dec ORI () The gate, ater the date of the elec
make an independent election undegoverage while the spouse declines to elect sudiPn, upon which the qualified beneficiary
COBRA? coverage, oH might elect COBR continuation first becomes covered under any other

A-6: Yes. Each qualified beneficiarycoverage for both of them. In contrastcannot de- group health plan, as described in Q&A-2
(including a child who is born to or placecf!i"é COBR continuation coverage on behalf of of this section; and

H’s spouse Thus, ifH does not elect COB&Rcon-

for adoption with a covered employee durt—inuation coverage on behalf of the spouse, the (5) The date, after the date of the elec-

ing a period of COBR continuation cov- spouse must still be allowed to elect COBeontin- 10N, upon which the qualified beneficiary
erage) must beffered the opportunity to uation coverage. first becomes entitled to Medicare leen



fits, as described in Q&A-3 of this sec- (b) The requirement of this paragraph Q-3: When may a plan terminate a
tion. (b) is satisfied if the qualified beneficiaryqualified beneficiarls COBRA continua-
(b) Howeve, a group health plan canis actually covered, rather than merely eliion coverage due to the qualified benefi-
terminate for cause the coverage of gible to be covered, under the other groupiary's entittement to Medicare benefits?
qualified beneficiary receiving COBRA health plan. A-3: (a) If a qualified beneficiary first
continuation coverage on the same basis (c) The requirement of this paragraphhecomes entitled to Medicare benefits
that the plan terminates for cause the cove) is satisfied if the other group healthunde Title XVIII of the Social Security
erage of similarly situated nonCOBRAplan is a plan that is not maintained by thé&ct (42 U.S.C. 1395-1395¢ggg) after the
beneficiaries. For example, if a grougemployer or employeerganization that date on which COBR continuation cov-
health plan terminates the coverage of acraintains the plan under which COBRAerage is elected for the qualified barnef
tive employees for the submission of @ontinuation coverage must otherwise beiary, then the plan may terminate the
fraudulent claim, then the coverage of anade available. qualified beneficiarys COBRA continua-
qualified beneficiary can also be takrm  (d) The requirement of this paragraphion coverage upon the date on which the
nated for the submission of a fraudulenfd) is satisfied if the other group healtlqualified beneficiary becomes so entitled.
claim. Notwithstanding the precedingplan does not contain any exclusion oBy contrast, if a qualified beneficiary first
two sentences, the coverage of a qualifiddnitation with respect to any preexistingbecomes entitled to Medicare benefits on
beneficiary can be terminated for failurecondition of the qualified beneficiary or before the date that COBRcontinua-
to make timely payment to the plan onlyother than such an exclusion or limitatiortion coverage is elected, then the qualified
if payment is not timely under the rules othat does not apply to, or is satisfieg b beneficiarys entitlement to Medicare
Q&A-5 in §54.4980B-8. the qualified beneficiary by reason of théenefits cannot be a basis for terminating
(c) In the case of an individual who isprovisions in section 9801 (relating tothe qualified beneficiatg COBRA con-
not a qualified beneficiary and who is redimitations on preexisting condition ex-tinuation coverage.
ceiving coverage under a group healtblusion periods in group health plans)). (b) A qualified beneficiary becomes

plan solely because of the individisate- (e) The rules of this Q&A-2 are illus- entitled to Medicare benefits upon the ef-
lationship to a qualified beneficigrif the trated by the following examples: fective date of enrollment in either par
plar's obligation to make COB®Rcontin- or B, whichever occurs earlie Thus,

. . . Example 1 (i) EmployerX maintains a group . L . .
uation coverage available to the qualifiegl plan subject to COBRAC is an employee merely being eligible to enroll in Medi-

beneficiary ceases under this section, th@vered under the planC is also covered under a Care does not constitute being entitled to
plan is not obligated to make coverag@roup health plan maintained by Employé the Medicare benefits.
available to the individual who is not aemployer ofC's spouse.C terminates employment  Q-4: [Reserved]
qualified beneficiay. (for reasons other than gross misconduct), and the A-4: [Reserved]
. termination of employment caus€sto lose cover- - _

Q—.2_: When_rr_1ay a plan terml_nate 8, ge undeX's plan (and, thus, is a qualifying event). Q-5: Hovy does a qyallf[gd beneflglary
qualified beneficiaris COBRA continua- ¢ elects to receive COBRcontinuation coverage P€COMe entitled to a disability extension?
tion coverage due to coverage under amnde X's plan. A-5: (8 A qualified beneficiary be-
other group health plan? (if) Under these fact('s plan cannot terminate comes entitled to a disability extension if

A-2: (a) If a qualified beneficiary first gz ;(32':“ec‘l’fr‘]‘c'ir;";t"’lgncoverage on the basis okha requirements of paragraphs (b), (c),
becomes covered under another group Examplgz ) Emfjloy'erw maintains a group and (d) of this Q&A-5 are satisfied with
health plan (including for this purposeéneaith plan subject to COBRAD is an employee '€SPECt to the qualified benefigyarlf the
any group health plan of a governmentalovered under the planD terminates employment disability extension applies with respect
employer or employeerganization) after (for reasons other than gross misconduct), and the a qualifying event, it applies witle-r
the date on which COBR continuation (ermination of employment causBsto lose cover- gpact to each qualified beneficiary enti-
coverage is elected for the qualified ben%gglgsge:lg ?epclzir:/éagté% ;’)r'fﬂsuiﬁgy 'Cr;%;\;lzn;)'tled to COBRA continuation coverage be-
ficiary and the other coverage satisfies thghde w's plan. Lateb becomes employed by Em- cause of that qualifying eventrhus, for
requirements of paragraphs (b), (c), angoyerV and is covered undafs group health plan. example, the 29-month maximum cover-
(d) of this Q&A-2, then the plan may ter-D’s coverage undéfs plan is not subject to any ex- age period applies to each qualified bene-
minate the qualified beneficiary ¢lusion or limitation with respect to any preexistingficiary who is not disabled as well as to
COBRA continuation coverage upon thecorzﬁ;twﬂ:gz'r these factsW can terminated’s the qualified beneficiary who is disabled,
date on which the qualified beneficiarycosra continuation coverage on the éa be- and it applies independently with respect
first becomes covered under the othafomes covered undsts plan. to each of the qualified beneficiaries. See
group health plan (even if the other cover- Example 3. {ii The facts are the same asixam-  Q&A-1 in §54.4980B-8, which permits a
age is less valuable to the qualified bend(zz{fmze :ﬁ%i‘:rézaﬁnz;?‘s’”;;usrﬂggfﬁiIzﬁag‘:fot’;‘ plan to require payment of an increased
flplary). By contrast, if a qualified benefi- (...« cosm continuation coverage undérs plan. amount during t_he disability gxtensmn.
ciary first becomes covered under another iy Because the termination of employment is a (b) The requirement of this paragraph
group health plan on or before the date ajqualifying eventD must be &fered COBR continu-  (b) is satisfied if a qualifying event occurs
which COBRA continuation coverage is ation coverage und&'s plan, andVis not permitted - that is a termination, or reduction of hours,
elected, then the other coverage cannot feterminateD’s COBRA continuation coverage on of 4 covered employeeemployment.
a basis for terminating the qualified ben account of's coverage under's plan becausd (c) The requirement of this paragraph

T ) . ; ef'irst became covered undéts plan before COBRA ; o ) o
ficiary’s COBRA continuation coverage. continuation coverage was elected for D. (c) is satisfied if an individual (whether or



not the covered employee) who is a qualdisability extension ) or paragraph (b) okvent without regard to COBRcontinu-
fied beneficiary in connection with thethis Q&A-6 are satisfied. ation coverage (for example, as a result of
qualifying event described in paragraph (b) The requirements of this paragraplstate or local la, the Uniformed Services
(b) of this Q&A-5 is determined under(b) are satisfied if a qualifying event thaEmployment and Reemployment Rights
Title Il or XVI of the Social SecunjtAct gives rise to an 18-month maximum covAct of 1994 (38 U.S.C. 4315), industry
(42 U.S.C. 401-433 or 1381-1385) terage period (or a 29-month maximunpractice, a collective lgaining agree-
have been disabled at any time during theoverage period in the case of a disabilitynent, severance agreement, or plan pro-
first 60 days of COBR continuation cov- extension) is followed, within that 18-cedure), will such alternative coverage
erage. For this purpose, the period of th@month period (or within that 29-monthextend the maximum coverage period?
first 60 days of COBR continuation cov- period, in the case of a disability emte  A-7: (a) No The end of the maximum
erage is measured from the date of th&on), by a second qualifying event (forcoverage period is measured solely as de-
qualifying event described in paragraptexample, a death or a divorce) that givescribed in Q&A-1 and Q&A-6 of this sec-
(b) of this Q&A-5 (except that if a loss ofrise to a 36-month maximum coverageion, which is generally from the date of
coverage would occur at a later date in theeriod. (Thus, a termination of emplo the qualifying event.

absence of an election for COBRon- ment following a qualifying event thatisa (b) If the alternative coverage does not
tinuation coverage and if the planopr reduction of hours of employment cannosatisfy all the requirements for COBRA
vides for the extension of the required pebe a second qualifying event that expandntinuation coverage, or if the amount
riods in accordance with sectionthe maximum coverage period; the bankhat the group health plan requires to be
4980B(f)(8), then the period of the firstruptcy of the employer also cannot be gaid for the alternative coverage is greater
60 days of COBR continuation coverage second qualifying event that expands thi#han the amount required to be paid by
is measured from the date on which thmaximum coverage period.) In such a&imilarly situated nonCOBR beneficia-
coverage would be lost). Howeay@e the case, the original 18-month period (or 29ies for the coverage that the qualified
case of a qualified beneficiary who is anonth period, in the case of a disabilitbeneficiary can elect to receive as
child born to or placed for adoption with aextension) is expanded to 36 months, bl @OBRA continuation coverage, the plan
covered employee during a period obnly for those individuals who were qual-covering the qualified beneficiary imme-
COBRA continuation coverage, the pe-fied beneficiaries under the group healtldiately before the qualifying event must
riod of the first 60 days of COBRcon- plan in connection with the first qualify- offer the qualified beneficiary receiving
tinuation coverage is measured from thing event and who are still qualified benethe alternative coverage the opportunity
date of birth or placement for adoptionficiaries at the time of the second qualifyto elect COBR continuation coverage.
For purposes of this paragraph (c), an inng event. No qualifying event (otherSee Q&A-1 of §54.4980B-6.

dividual is determined to be disabledhan a qualifying event that is the bank- (c) If an individual rejects COBRA
within the first 60 days of COB®Rcon- ruptcy of the employer) can give rise to @ontinuation coverage in favor of alterna-
tinuation coverage if the individual hasmaximum coverage period that ends moréve coverage, then, at the expiration of
been determined undgitle Il or XVI of than 36 months after the date of the firdhe alternative coverage period, the indi-
the Social SecugtAct to have been dis- qualifying event (or more than 36 monthsidual need not beféered a COBRA
abled before the first day of COBRcon- after the date of the loss of coverage, ialection. Howeve if the individual re-
tinuation coverage and has not been detahe case of a plan that provides for the exeiving alternative coverage is a covered
mined to be no longer disabled at anyension of the required periods). For exemployee and the spouse or a dependent
time between the date of that disabilityample, if an employee covered by a grouphild of the individual would lose that al-
determination and the first day ofhealth plan that is subject to COBRer- ternative coverage as a result of a qualify-
COBRA continuation coverage. minates employment (for reasons othang event (such as the death of the-co

(d) The requirement of this paragraptthan gross misconduct) on December 3&red employee), the spouse or dependent
(d) is satisfied if any of the qualified ben-2000, the termination is a qualifyingchild must be given an opportunity to
eficiaries d#fected by the qualifying event event giving rise to a maximum coveragelect to continue that alternative cove
described in paragraph (b) of this Q&A-Speriod that extends for 18 months to Junage, with a maximum coverage period of
provides notice to the plan administratoB0, 2002. If the employee dies after th86 months measured from the date of that
of the disability determination on a datemployee and the employsespouse and qualifying event.
that is both within 60 days after the datelependent children have elected COBRA Q-8: Must a qualified beneficiary be
the determination is issued and before thmontinuation coverage and on or beforgiven the right to enroll in a conversion
end of the original 18-month maximumJune 30, 2002, the spouse and dependdmdalth plan at the end of the maximum
coverage period that applies to the qualehildren (except anyone among thencoverage period for COBRcontinuation
fying event. whose COBR continuation coverage coverage?

Q-6: Under what circumstances camad already ended for some other reason)A-8: If a qualified beneficiarys
the maximum coverage period be exwill be able to receive COBRcontinua- COBRA continuation coverage under a
panded? tion coverage through December 31group health plan ends as a result of the

A-6: (@ The maximum coverage pe-2003. expiration of the maximum coverage pe-
riod can be expanded if the requirements Q-7: If health coverage is provided to aiod, the group health plan must, during
of Q&A-5 of this section (relating to the qualified beneficiary after a qualifyingthe 180-day period that ends on that expi-



ration date, provide the qualified beief mum coverage period, then the plan is n@tan may not require the payment of more than 102
ciary the option of enrolling under a conpermitted to require the payment of afercent of the applicable premium for individual
version health plan if such an option immount that exceeds 102 percent of tr‘@g;;f’fo;‘i{nhgi;"ggse‘;z”Od. of the empldgee

. . X . ) . ge, including the period
otherwise generally available to similarlyapplicable premium for any period ofoy the 19th month through the 29th month. If
situated nonCOBR beneficiaries under COBRA continuation coverage. By CON-COBRA continuation coverage had been elected and
the group health plan. If such a convertrast, if a qualified beneficiary entitled topaid for with respect to other nondisabled members
sion option is not otherwise generallya disability extension experiences a-se °f the employes famil, then the plan could not re-
available, it need not be made available tond qualifying event after the end of th!i® the payment of more than 102 percent of the

applicable premium for family coverage (or for any

qualified beneficiaries. original 18-month maximum coverage,q, appropriate category of coverage that might

) period, then the plan may require the paypply to that group of qualified beneficiaries under
§54',4980,B_8 Paying for COBRA ment of an amount that is up to 150 petthe plan, such as employee-plus-one-dependent or
continuation coverage. cent of the applicable premium for the reemployee-plus-two+emore-dependents) for those

. . ; ; family members to continue their coverage from the
The following questions-and-answerdn@inder of the period of COBRA g " = through the 29th month.

address paying for COBRcontinuation conFingation coverage (that is, from the
coverage: beginning of the 19th month through the (c) A group health plan does not fail to

Q-1: Can a group health plan requirénd Of the 36th month) as long as the digomply with section 9802(b) and
payment for COBR continuation cover- 2Pled qualified beneficiary is included in§54.9802-1T(b) (which generally pro-
age? that coverageThe rules of this paragraphhibit an individual from being ciiged, on

A-1: (a) Yes. For any period of (P) @re illustrated by the following exam-the basis of health status, a highee-pr
COBRA continuation coverage, a groug!€S; in each example the group healtfium than that chged for similarly situ-
health p|an can require the payment of apllan IS SUbJeCt to COBRA: ated individuals enrolled in the plan) with

amount that does not exceed 102 percentgyample 1 (i) An employer maintains a group "ESPECt 10 @ qualified beneficiary entitled
of the applicable premium for that periodhealth plan The plan determines the cost of coverlO the disability extension merely because
(See paragraph (b) of this Q&A-1 for ang individuals under the plan by reference to twdhe plan requires payment of an amount

rule permitting a plan to require paymenfategories, individual coverage and family aeve permitted under paragraph (b) of this

. . ge, and the applicable premium is determined f &A-1
of an increased amount due to the dlsabﬁﬁose two categorieAn employee and members of(b '

ity extensior). Theapplicable pemiumis  the employes family are covered under the plan. Q-2 _When is the applicable premium
defined in section 4980B(f)(4)A group The employee experiences a qualifying event that determined and when can a group health
health plan can terminate a qualified berihe termination of the employseemployment The  plan increase the amount it requires to be
eficiarys COBRA continuation coverage employeés family qualifies for the disability exten- paid for COBR continuation coverage?

. . . sion because of the disability of the emplogee A-2: The applicable premium for
as of the first day of any peI’IOd for WhIChspouse. Timely notice of the disability is provided ) (a) PP P

timely payment is not m_a}de to the. plar?o the plan administratd Timely payment of the each determlnatlon period must be com-
with respect to that qualified beneficiaryamount required by the plan for COBRontinua- Puted and fixed by a group health plan be-
(see Q&A-1 of §54.4980B—7). For thetion coverage for the family (which does not exceefore the determination period begina
meaning oftimely paymentsee Q&A-5 1|02 )percent o;the c?]st o{ fami!yhcoverage unger thdetermination period is any 12-month pe-
. . plan) was mal etotepanW|t respecttotee - H

of this section. . . ployeés family for the first 18 months of COBRAnhOdrsedIeCted _by th? F;Ian’ but it must be

(b)_A group health plan is permitted tOcontinuation coverage, and the disabled spouse afPP!1€d consistently from year to yea
require the payment of an amount thahe rest of the family continue to receive COBRAThE determination period is a single-p
does not exceed 150 percent of the appligentinuation coverage through the 29th month.  riod for any benefit packageThus, each
able premium for any period of COBRA () ?”def Tseose facts, thferl])'a” mléy lqu“'fe Payqualified beneficiary does not have a sep-

. . . . ment of up to percent of the applicable premiu H : : : :
contlnuathr_w Coverage_ covering &sdi for family coverage in order for the family to receivergrate determma.tlon pe.“Od beginning on
abled qua.“f'ed beneflglary (for exampleCOBRA continuation coverage from the 19th montttn€ date (or anniversaries of the d"’?te) that
whether single or family coverage) if thethrough the 29th month. If the plan determined th&OBRA continuation coverage begins for
coverage would not be required to beost of coverage by reference to three categorighat qualified beneficigr
made available in the absence of a disab(P—“C’I‘ as emlp'oi’ee' emp'Oﬁee'P'udS‘O?e)‘depe”de”t’ (b) During a determination period, a
. . employee-plus-two4emore-aepenaents) or more H . .
ity extension. (See Q&A'5 of §54'498OB_,than three categories, instead of two categories, ttPe!an Ca_n Increase th‘? .amount I r?q.u!res 0
7_ for rU|eS_ to de.term”j‘e Whether_a qy_ahblan could still require, from the 19th month throug?€ Paid for a qu_a“f'ed beneﬂC'a@'.
fied beneficiary is entitled to a disabilitythe 29th month of COBR continuation coverage, COBRA continuation coverage only in
extension). A plan is not permitted to the payment of 150 percent of the cost of coveraghe following three cases:
require the payment of an amount that ei(-’gl tze category of coverage that included the di (1) The plan has previously chyed
. apled spouse. . .

ce_eds 102 percent of the apphcaple Pr ™ Example 2 (i) The facts are the same asiix- less than the maximum amount perml'Fted
mium for any period of COBR continu-  ample 1 except that only the covered employedinder Q&A-1 of this section and the in-
ation coverage to which a qualifiedelects and pays for the first 18 months of COBRATeased amount required to be paid does
beneficiary is entitled without regard tocontinuation coverage. _ not exceed the maximum amount permit-
the disability extensianThus, if a quali- (i E;’eT ”zough th‘f* e’g‘(’)‘%gd'ts_ab'iq spouse tad under Q&A-1 of this section;
. . . . ™ _ 0€es not elect or pay for ontinuation cov- H : el
fied peneflmary entitled to a d|sab|I|ty. €Xgrage, the employee satisfies the requirements for (_2? The increase occurs dur_lng the dis
tension experiences a second quahfymge disability extension to apply with respect to th@Pility extension and t_he increased
event within the original 18-month maxi-employees qualifying event. Under these facts, theamount required to be paid does ngt e



ceed the maximum amount permittedfied beneficiary to choose to have thanent, the plan must give a complete re-
under paragraph (b) of Q&A-1 of this secfirst payment for COBR continuation sponse to the health care provider about
tion; or coverage applied prospectively only?  the qualified beneficiatg COBRA con-

(3) A qualified beneficiary changes the A-4: No. A plan is permitted to apply tinuation coverage rights, if gndescribed
coverage being received (see paragraphe first payment for COBR continua- in paragraphs (a), (b), and (d) of this
(c) of this Q&A-2 for rules on how the tion coverage to the period of coverag®&A-5. For example, if the plan provides
amount the plan requires to be paid malyeginning immediately after the date orcoverage during the 30- and 45-day grace
or must change when a qualified benefiwhich coverage under the plan wouldgeriods described in paragraphs (a) and (b)
ciary changes the coverage beirgg r have been lost on account of the qualifyef this Q&A-5 but cancels coverage
ceived). ing event. Of course, if the group healthietroactively if payment is not made by

(c) If a plan allows similarly situated plan allows a qualified beneficiary tothe end of the applicable grace period,
active employees who have not experwaive COBRA continuation coverage for then the plan must inform a provider with
enced a qualifying event to change thany period before electing to receiveespect to a qualified beneficiary for
coverage they are receiving, then the plaBOBRA continuation coverage, the firstwhom payment has not been received that
must also allow each qualified beneficiarypayment is not applied to the period of théhe qualified beneficiary is covered but

to change the coverage being received amaiver. that the coverage is subject to retroactive
the same terms as the similarly situated ac-Q-5: What is timely payment for termination if timely payment is not made.
tive employees. (See Q&A-4 inCOBRA continuation coverage? Similarly, if the plan cancels coverage if it

§54.4980B-5.) If a qualified beneficiary A-5: (a) Except as provided in thishas not received payment by the first day
changes coverage from one benefit packaragraph (a) or in paragraph (b) or (d) gff a period of coverage but retroactively
age (or a group of benefit packages) to athis Q&A-5, timely payment for a period reinstates coverage if payment is made by
other benefit package (or another group aff COBRA continuation coverage under ahe end of the grace period for that period
benefit packages), or adds or eliminategroup health plan means payment that B coverage, then the plan must inform the
coverage for family members, then thenade to the plan by the date that is 3provider that the qualified beneficiary cur-
following rules appf. If the change in days after the first day of that periodrently does not have coverage but will
coverage is to a benefit package, group &fayment that is made to the plan by a lat&@ve coverage retroactively to the first
benefit packages, or coverage unit (suatiate is also considered timely payment ate of the period if timely payment is
as family coverage, self-plus-one-depereither — made. (See paragraph (b) of Q&A-3 in
dent, or self-plus-two4emore-depen- (1) Under the terms of the plan, cov854.4980B—6 for similar rules that the
dents) for which the applicable premiunered employees or qualified beneficiarieplan must follow in confirming coverage
is highe, then the plan may increase thare allowed until that later date to pay fofluring the election period.)
amount that it requires to be paid fotheir coverage for the period; or (d) If timely payment is made to the
COBRA continuation coverage to an (2) Under the terms of an arrangemeritlan in an amount that is not significantly
amount that does not exceed the amouhetween the employer or employerga  less than the amount the plan requires to
permitted under Q&A-1 of this section asization and an insurance compan be paid for a period of coverage, then the
applied to the new coverage. If the changeealth maintenancerganization, or other @mount paid is deemed to satisfy the
in coverage is to a benefit package, grougntity that provides plan benefits on th@lan's requirement for the amount that
of benefit packages, or coverage uniémploye’s or employee manizations Must be paid, unless the plan notifies the
(such as individual or self-plus-one-d behalf, the employer or employeggani- qualified beneficiary of the amount of the
pendent) for which the applicable prezation is allowed until that later date toleficiency and grants a reasonable period
mium is lowe, then the plan cannot re-pay for coverage of similarly situatedof time for payment of the deficiency to
quire the payment of an amount thahonCOBRA beneficiaries for the period. b€ made. For this purpose, as a safe har-
exceeds the amount permitted under (b) Notwithstanding paragraph (a) of0r, 30 days after the date the notice is
Q&A-1 of this section as applied to thethis Q&A-5, a plan cannot require pay-Provided is deemed to be a reasonable pe-
new coverage. ment for any period of COBRcontinua- 0d of time.

Q-3: Must a plan allow payment fortion coverage for a qualified beneficiary (€) Payment if5 considered made on the
COBRA continuation coverage to beearlier than 45 days after the date offate on which itis sent to the plan.

made in monthly installments? which the election of COBR continua- RT 602 — OMB CONTROL
A-3: Yes A group health plan musttion coverage is made for that qualifie UMBERS UNDER THE
allow payment for COBR continuation beneficiay. PAPERWORK REDUCTICN ACT

coverage to be made in monthly install- (c) If, after COBRA continuation cov-

ments A group health plan is permittederage has been elected for a qualified ben-Pa. 3. The authority citation for part

to also allow the alternative of paymentficiary, a provider of health care (such a$02 continues to read as follows:

for COBRA continuation coverage beinga physician, hospital, or pharmacy) con- Authority: 26 U.S.C. 7805.

made at other intervals (for exampletacts the plan to confirm coverage of a Pa. 4. In §8602.101, paragraph (c) is

weekly, quartery, or semiannually). gualified beneficiary for a period foramended by adding entries in numerical
Q-4: Is a plan required to allow a qualwhich the plan has not yet received paysrder to the table to read as follows:



§602.101 OMB Control numbers.

* *x 0k k* %

(C) * * %
CFR part or section Current OMB
where identified control No.

and described

54.4980B-6 ............. 1545-158
54.4980B-7 ............. 1545-158
54.4980B-8 ............. 1545-158
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