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SUMMARY: This document containsreturn years beginning on or after Januar§1.1502-9T(b)(1)(v) to consolidated-r
temporary amendments to the cornsoll, 1997. turn years beginning before January 1,
dated return regulationsThe temporary  On March 16, 1998Treasury and the 1998. Section 1.1502-3T(c)(4) is
amendments modify the date temporarlRS published in thé-ederal Register amended to clarify that a taxpayer that
regulations apply as published in fhed- (T.D. 8766, 63F.R. 12641 [1998-16 chooses under the March 1998 regula-
eral Registe on January 12, 1998, andl.R.B. 17]) final, tempora;, and proposed tions to apply the féective date provi-
modified by amendments published in théegulations (the March 1998 regulationsyions under the January 1998 regulations
Federal Register on March 16, 1998, remodifying the &ective date of the Janu-may also make the election referred to in
lating to a consolidated grolsprecapture ary 1998 regulations The March 1998 Notice 98—40.
of an overall foreign loss account arisingegulations provide that the provisions of To make the election, a taxpayer must
in a separate return limitation yeaThe the January 1998 regulations will applywrite “Election Pursuant to Notice 98—
regulations #ect consolidated groupsfor consolidated return years for which40” across the top of page 1 of an original
that claim foreign tax creditsThe text of the due date (without extensions) of ther amended tax return for each comsol
the temporary regulations also serves ddcome tax return is after March 13, 1998dated return year subject to the election.
the text of the proposed regulations séft lieu of applying this Hective date, For the first consolidated return year to
forth in the notice of proposed rulemakindioweve, the March 1998 regulations perahich the overall foreign loss provisions
on this subject in the Proposed Rules seBlit @ consolidated group to choose tof §1.1502-9 apply (i.e., the first year
tion of this issue of thEederal Registe. ~ aPply the Hective date provisions underbeginning on or after January 1, 1998),
the January 1998 regulationshe March such taxpayer must write “Notice 98—40

DATES: Effective dates These amend- 1998 regulations provide that taxpayer&lection in Efect in Priag Years” across
ments areféective December 29, 1998. making this choice must apply all thosehe top of page 1 of the consolidated tax

Applicability dates For dates of ap- €ffective date provisions for all relevantreturn for that yea For purposes of ap-
plicability of these regulations, seeyears Thus, under the March 1998 reguplying 81.1502-% with respect to such
§1.1502-9T(b)(1)(v). lations, taxpayers are not permitted tgea, any member with a balance in an

apply one provision of the January 1998verall foreign loss account from a sepa-
FOR FIRTHER INFORMATION CON- regulations (e.g., the general businegsate return limitation year on the first day
TACT: Trina Dang of the @ice of Asso- credit dfective date) without applying all of such year shall be treated as joining the
ciate Chief Counsel (International), (202}he other provisions (e.g., the foreign tagroup on such first da
622-3850 (not a toll-free number). credit dfective date). )
On May 7, 1998, a public hearing was>PeCidAnalyses

SUPPLEMENARY INFORMATION: held regarding the proposed January and 1 has been determined that<firea-
March regulations At the hearing and in g, gecision is not a significant regul
written submissions, commentators ®Xfory action as defined in EO 12866.

As announced in Notice 98-40 (1998-Pressed concern regarding tféeetive  rperefore, a regulatory assessment is not
35 I.R.B. 7), these temporary regulation§ates contained in the January 1998 andq ired. It is hereby certified that these
permit taxpayers to elect to delay tfiee- March 1998 regulations with respect tgeqjations do not have a significant eco-
tive date of §1.1502-19 published in the the overall foreign loss account proviqgmic impact on a substantial number of
Federal Registe on January 12, 1998 Sions of 81.1502-B The commentators’ gmq| entities This certification is based
(T.D. 8751, 63FR. 1740 [1998-10 |.R.B. Principal concern was that thesiéeetive oy the fact that these regulations princ
23]), and modified by amendments pubdates resulted in adverse tax Cons_‘:gally dfect corporations filing consoli-
lished in theFederal Registe on March 9Uences not anticipated by taxpayers Withate federal income tax returns that have
16, 1998 T.D. 8766, 6F-R. 12641 [1998— 'ESPEC 10 business transactions that 0gyera|| foreign losses from separate return
16 I.R.B. 17]). curred prior to the issuance of the Januafyitation years Available data indicates

On January 12, 1998reasury and the 1998 regulations Treasury and the IRS 4t many consolidated return filers are
IRS published in théederal Register NOW believe that certain of these cens 5rge companies (not small businesses).
(T.D. 8751, 63F.R. 1740) final, tempo- dU€NCes are inappropriate. In addition, the data indicates that an in-
rary and proposed regulations (the Janu- Accordingl, onAugust 14, 1998Trea- g pstantial number of consolidated return
ary 1998 regulations) relating to lirait SUry and the Service issued Notice 984} 5 that are smaller companies have
tions on the use of certain tax credits angt998-35 I.R.B. 7), announcing their in e foreign losses. Presumabiven
related attributes by corporations filing€nt 0 issue regulations providing relietg e of these filers have overall foreign
consolidated income tax returns. In gen7oM the application of 81.1502F4the |55 accounts that are subject to the sepa-
eral, the January 1998 regulations relaf@verall foreign loss account provisions}ate return limitation year rulesThere-
to the separate return limitation yeaf°r consolidated return years beginning, e 5 Regulatory Flexibilt Analysis

Backgound

(SRLY) provisions for general businesgPefore January 1, 1998. under the Regulatory FlexibijitAct (5
cred_its, alternat_ive minimum tax _CreditsEpranation of Povisions U.S.C. chapter 6) _is not required. It has
foreign tax credits and overall foreign loss also been determined that under section

accounts The January 1998 regulations As announced in Notice 98—40, taxpay553(d) of tle Administrative Procedure
were generally applicable to consolidateérs are permitted to elect not to applyct (5 U.S.C. chapter 5) these regulations



should be #ective immediately because (a) * ** See §1.1502-9T(b)(1)(v) for come tax return (without extensions) is
they involve the applicability of regula-the rule that ends the separate return limafter March 13, 1998, shall be added to
tions that modify the limitations on the useation year limitation for consolidated re-the appropriate consolidated overalt-fo
of certain tax attributes for taxable yearsurn years for which the due date of theign loss account in the year that it is ab-
for which a return is due after March 13jncome tax return (without extensions) isorbed. For consolidated return years for
1998. Pursuant to section 7805(f) of thafter March 13, 1998, and §1.1502-which the due date of the income tax re-
Internal Revenue Code, the notice of prddT(b)(1)(vi) for an election to continueturn (without extensions) is after March
posed rulemaking accompanying thesthe separate return limitation year limita3, 1998, similar principles apply to over-
regulations is being sent to the Smalfion for consolidated return years begi all foreign losses when there has been a
BusinessAdministration for comment on ning before January 1, 1998. See alsmnsolidated return change of ownership
its impact on small businesses. §1.1502-3T(c)(4) for an optionaffec- (regardless of when the change of owner-
tive date rule (generally making the ruleship occurred). See also §1.1502-3T(c)-
of paragraphs (b)(1)(iii) and (iv) of this(4) for an optional Hective date rule
The principal author of these regulation§eCti°” inapplipaple for a consolidated refgenerally making this paragraph
is Trina Dang of the @ice of Associate tU'n year beginning after [_)ecember 31(b)(1)(v) applicable to a consolidated re-
Chief Counsel (International). Howeye 1996, |f the due dat@T of the income tax reurn year beginning after December 31,
other personnel from the IRSdifireasury tUrn (without extensions) for such year 9996, if the due date of the income tax re-

Drafting Information

participated in their development. on or before March 13, 1998). turn (without extensions) for such year is
. * % % % % on or before March 13, 1998).
) . (vi) Election to defer application of
Adoption d Amendments to the Pa. 4. Section 1.1502-0is amended special effective dateA consolidated
Regulations by revising paragraph (b)(1)(v) andygroup may elect not to apply paragraph

. _ adding paragraph (b)(1)(vi) to read as fol¢h)(1)(v) of this section to consolidated
Accordingl, 26 CFR part 1 is amendedows: return years beginning before January 1,

as follows: §1.1502-9 Application of overall 1998 To make this election, a consol

PART 1—INCOME TAXES foreign losgrecaptue rules to dated group must write "Election Pur-

L corporations filing consolidateteturns suant to Notice ,95_40 across the top of

Paragraph The authority citation for (temporary) page 1 of an original or amended tax re-
S

part 1 continues to read in part as follows: turn for each consolidated return year
Authority: 26 U.S.C. 7805 * * * Fokok Kk subject to the election. For the first con-
Pa. 2. Section 1.150293is amended  (b)(1)(v) Special effective date forsolidated return year to which the overall
by removing the last sentence of paraSR.Y limitation Except as provided in foreign loss provisions of paragraph
graph (c)(4) and adding two sentences iparagraph (b)(1)(vi) of this section,(b)(1)(v) of this section apply (i.e., the
its place to read as follows: §1.1502-9(b)(1)(iii) and (iv) apply only first year beginning on or after January 1,
to consolidated return years for which tha998), such consolidated group must
due date of the income tax return (withowvrite “Notice 98—40 Election in fifect in
extensions) is on or before March 13Prior Years” across the top of page 1 of
* ok ok k% 1998. For consolidated return years fothe consolidated tax return for that yea
which the due date of the income tax reFor purposes of applying §1.1502-8(b
(c) *** ) . turn (without extensions) is after March(1)(ii) with respect to such yeaany
(4) *** A consolidated group making 13 1998, the rules of §1.1502-9(b)(1)(iimember with a balance in an overall for-
this choice generally must apply all suclyyq) apply to overall foreign losses fromeign loss account from a separate return
paragraphs for all relevant years. HOWseparate return years that are separate fignitation year on the first day of such
eve, a consolidated group making they jimitation years. For purposes of aPyear shall be treated as joining the group
electlo_n provided in §1.1502—9T(b)(1)(VI)p|ying §1.1502-9(b)(1)(ii) in such years,on such first da
(electing not to apply 81.1502-9T(b)-the group treats a member with a balance
(1)(v) to years beginning before January 1 an overall foreign loss account from a

81.1502—3F Consolidated investment
credit (temporary).

* * *x * *

1998) may nevertheless choose to appleparate return limitation year on the first Robert E Wenzel,

all such paragraphs other than §1.150%py of the first consolidated return year Deputy Commissioner of

9T(b)(1)(v) for all relevant years. for which the due date of the income tax Internal Revenue.
* ok k& K return (without extensions) is after March

) M iAini Donald C. Lubick,

Pa. 3. In §1.1502-9, paragraph () ig-3: 1998, as a corporation joining the Assistant Seetary of
amended by revising the last twonse 9roup on such first da An overall for- the T,
tences to read as follows: eign loss that is part of a net operating e [reasuy.

licati f Il feei loss or net CapIT?.I .IOS.S carryov?r from ?Filed by the Gfice of the Federal Register on De-

§1.15029 Application o overall feeign separate_ return |m|ta_t|on year of a meéMze 0 28, 1998, 8:45 am., and published in the
lossrecaptue rules to corporations filing ber that is absorbed in a consolidated resye of the Federal Register for December 29, 1998,
consolidatedeturns. turn year for which the due date of the in63ER. 71589)



