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I(_:a£6 CFR 1.6695-R Prepaer due diligence

lIMequirements for determining earned incomedit
-ereligibility (temporary).

r i
edsr.D. 8798

rtrBEPARTMENT OF THE TREASURY
‘t’j_hternal Revenue Service
e 26 CFR Parts 1 and 602

te‘13reparer Due Diligence
b equirements for Determining
:E'garned Income Credit Eligibility

lWGENCY:

'e{IRS), Treasuy.
y of
' OACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations relating to the du
diligence requirements for paid preparel
of federal income tax returns or claims fo
refund involving the earned income
credit The temporary regulations reflec
changes to the law made byeffaxpayer
Relief Act of 1997 The temporary regu-
lations provide guidance to paid prepare
who prepare federal income tax returns
claims for refund claiming the earned in
come credit The text of the temporary
regulations also serves as the text of tl
proposed regulations set forth in the- n
tice of proposed rulemaking on this suk
ject in REG-120168-97, page 21.

DATES. These regulations ardfective
December 21, 1998.

FOR FLRTHER INFORMATION CON-
TACT: Marc C. Porter (202) 622-4940
(not a toll free call).

SUPPLEMENARY INFORMATION:
Paperwork ReductimAct

These regulations are being issue
without prior notice and public procedure
pursuant to te Administrative Procedure
Act (5 U.S.C. 553). For this reason, th
collection of information contained in
these regulations has been reviewed a
pending receipt and evaluation of publi
comments, approved by theff@@e of
Management and Budget under contr
number 1545-1570. Responses to tt
collection of information are mandayor

An agency may not conduct or Sponso
and a person is not required to respond 1
a collection of information unless the col
lection of information displays a valid
control numbe

For further information concerning this
collection of information, and where tc
submit comments on the collection of in
formation and the accuracy of the est
mated burden, and suggestions for redu
ing this burden, please refer to th
preamble to the cross-referencing notic
of proposed rulemaking published ir
REG-120168-97.

Books and records relating to a collec

Internal Revenue Servicetion of information must be retained a

long as their contents may become mate
ial in the administration of any interna
revenue la. General, tax returns and


National Tax Services, Inc.
Scroll down below for the beginning of the document.


tax return information are confidential, ador tax years after 1997Two comments fects the EIC return or claim for refund

required by 26 U.S.C. 6103. were received The commentators did notare not preparers for purposes of the sec-
suggest alternative due diligence requirdion 6695(g) penajt Rathe, the due dili-
Backgound ments. One commentator suggesteg@ence standards are imposed only on paid

This document contains amendments {30WeVe, increased education for the pubpreparers who prepare the return claiming
lic. The IRS ad Treasury Department the EIC.

the Incone Tax Regulations (26 CFR o o . .
parts 1 and 602) under section 6695(g) r@dhere to the principle that education is an The temporary regulations essentially

lating to the penalty for failure of a pre_integral part of good.tax administration.f':ldopt the four due diligence requ.irements
parer to be diligent in determining a tax Nerefore, as part of its overall EIC stratin Notice 97-65 Thus, to avoid the
paye’s eligibility for the earned income €% the IRS has established various edwpenalty under section 6695(g), a preparer
credit (EIC). Section 6695(g) was added@tional tools and outreach programs fomust: (1) complete the EI|g|b,|I|ty Check-
by section 1085(a)(2) of éTaxpayer Re- [@xpayers and preparerShese Eorts are list (Form 8867,Paid Prepaer’s Earned
lief Act of 1997, Public Law 105-3417 ntended to provide the public with thelncome Cedit Checklistor such other

=% tools necessary to receive the full amourf@rm as may be prescribed by the IRS), or
Stat. 788, 955 (1997)) @Act), dfective of the EIC allowed by la. otherwise record in the prepai€files the

for taxable years beginning after Decem= The second commentator suggesteiformation necessary to complete the El-

ber 31, 1996. A .
’ bility Checklist; (2 lete the Com-
Section 6695(g) imposes a g10ghat preparers should be able to meet tH@ibility Checklis (2) complete the Com

penalty for each failure by an income ta>§jue diligence requirements by using soffPutationWorkshee (Earned Income

return preparer to meet the due diIigenc‘é’are reviewed and approved by the Irg:redit Workshee contained in the Form

requirements set forth in this regulation.The IRS does noF approve comme_rcia]ro"fo instructio_ns), or otherwise record in
The IRS may impose the section 6695( oftware The IRS is cur_rgntly exploring, -th]? prepgnés files the computatul)n anﬁl
penalty in addition to any other applicabl OWevE, new .opportumtles for partner-normation n\(/avcesksiry t(.) (;on;]p ete the
penalty provided by la ship with outside stakeholders to redug@omfudtat'm dor: sheet; (3) atve\kno
In Notice 97—65 (1997-51 I.R.B. 14burden, enhance customer service, and ﬁ?otwe gef an . ave ”% rsa?r?” 0Wno
(December 22, 1997)), the IRS set fortff/eaSe complianceAs part of this Eort, at any infiormation used by the preparer
' : @,e IRS will continue to review this com-in determining eligibility fo, and amount

the preparer due diligence requirements ° =~ . o options. of, the EIC is incorrect; and (4) retain for

for 1997 returns and claims for refund in three years the Eligibility Checklist and
volving the EIC To avoid the imposition gyplanation of Povisions the Computatio Worksheet (or alterna-
of the section 6695(g) penalty for 1997 tive records), and a record of how and

returns and claims for refund, Notice 97- The temporary and proposed regulazhen the information used to determine
65 requires preparers to meet four retions impose due diligence standards ogiigiility for, and the amount of, the EIC
quirements: (1) complete the Earned Inpersons who are income tax return prepajzas obtained by the prepare
come Credit Eligibility Checklist attacheders with respect to determining eligibility - The temporary regulations also provide
to Notice 97-65 (Eligibility CheckKlist), or for, or the amount of, the EIC. Consistenfat the income tax return preparer may
otherwise record the information neceswith existing regulations under section,gid the section 6695(g) penalty with re-
sary to complete the Eligibility Checklist; 6695, these temporary regulations apply &ect to a particular income tax return or
(2) complete the Earned Income Credimodified definition of income tax returnc|aim for refund if the preparer can
Worksheet (ComputatioWorksheet), as prepare. Section 7701(a)(36) providesgemonstrate to the satisfaction of the IRS
contained in the 1997 Form 1040 instructhat, in general, the terimcome taxre-  that, considering all the facts and circum-
tions, or otherwise record the computaturn prepaer means any person who prestances, the prepats normal dfice pro-
tion and information necessary to compares for compensation, or who employgedures are reasonably designed and rou:
plete the ComputatioWorksheet; (3) one or more persons to prepare for cominely followed to ensure compliance with
have no knowledge that any informatiorpensation, any return or claim for refundhe due diligence requirements of the reg-
used by the preparer in determining eligiof tax imposed by subtélA. The prepa- uylations, and that the particular failure
bility for, and amount of, the EIC is incor-ration of a substantial portion of a returfyas isolated and inadvertent.
rect; and (4) retain for three years the Elier claim for refund is treated as if it were The temporary regulations will be ef-
gibility Checklist and Computation the preparation of such return or claim fofective for taxable years beginning after
Worksheet (or alternative records), and eefund. Persons are considered prepared@cember 31, 1996. Howayéhe Eligi-
record of how and when the informationf they give legal advice concerning a rehility Checklist contained in Notice 97-65
used to determine eligibility fo and turn or claim for refund or if they preparehas been expanded in Form 88@here-
amount of, the EIC was obtained by th@nother return whichftects the return or fore, for taxable year 1997, the applicable
prepare. This information may be re- claim for refund (§301.7701-15(a)(2) andEligibility Checklist is the Eligibility
tained either as a paper record or in mag@b) and §301.7701-15(b)(3), regpe Checklist contained in Notice 97-65. For
netic media format consistent with Re tively). The regulations retain this defini-taxable year 1998, a preparer may choose
Proc. 81-46 (1981-2 C.B. 621). tion of an income tax return preparex- as the applicable Eligibility Checklist ei-
Notice 97-65 also requested commentsept that preparers who merely giveher the Eligibility Checklist published in
on preparer due diligence requirementadvice or prepare another return thit aNotice 97-65 modified howevgby re-
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placing, $9,770, $25,760, $29,290, and Authority: 26 U.S.C. 7805 * * * structions or such other form as may be
$2,250 each time these figures appear @ection 1.6695-P also issued under 26prescribed by the IRS (Computation

the 1997 Eligibility Checklist with U.S.C. 6695(g). * * * Worksheet); or

$10,030, $26,473, $30,095, and $2,300, Pa. 2. Section 1.6695Ris added to  (B) Otherwise record in the prepge
respective}, or Form 8867. For taxableread as follows: paper or electronic files the prepdie
years beginning after December 31, 1998, EIC computation, including the method

the applicable Eligibility Checklist will be 31-6695-2 Prepaer due diligence
the Form 8867. requrements for determining earned

income cedit eligibility (temporary).

and information used to make the compu-
tation (Alternative Computation Record).
TheAlternative Computation Record may
(a) Penalty for failue to meet due dili- consist of one or more documents con-

It has been determined that tHieea- gencerequiements A person who is an t@ining the required information.
sury decision is not a significant regul income tax return preparer (preparer) of (i) The preparés completion of the
tory action as defined in EO 12866an income tax return or claim for refundcomputationWorkshee or Alternative
Therefore, a regulatory assessment is nohder subtitt A of the Internal Revenue COMPutation Record must be based on in-
required. It also has been determined thatode (Code) with respect to determinindomation provided by the taxpayer to the
section 553(b) of #aAdministrative Pro- the eligibility for, or the amount of, the Preparer or otherwise reasonably obtained
cedue Act (5 U.S.C. chapter 5) does nokearned income credit (EIC) under sectiofY the prepare
apply to these regulations. Furthé is 32 and who fails to satisfy the due dili- (3) Knowledge The preparer must not
hereby certified, pursuant to sectiongence requirements of paragraph (b) dfoW or have reason to kmothat any in-
603(a) and 605(b) of the Regulatory Flexthis section will be subject to a penalty oformation used by the preparer in dete
ibility Act, that the collection of informa- $100 for each such failure. Howeyeo Mining the taxpayes eligibility for, or
tion in these regulations will not have enalty will be imposed under sectior{he amount of, thel EIC is incprrec_:Tht_—:-
significant economic impact on a substans695(g) on a person who is an income taRféParer may not ignore the implications
tial number of small entitiesThis certifi- return preparer solely by reason of —  Of information furnished to, or knowryb
cation is based upon the fact that the (1) Section 301.7701-15(a)(2) and (bjhe prepane and must make rgasonable
amount of time necessary to record angf this chapte on account of having Inquiries if the information furnished to,
retain the required information will begiven advice on specific issues of law; orof known ly, the preparer appears to be
nominal for those income tax return pre-  (2) Section 301.7701-15(b)(3) of thigncorrect, inconsistent, or incomplete.
parers that choose to useetiternative chapte, on account of having prepared (4) Retention ofecads (i) The pre-
Eligibility Record ani Alternative Com-  the return solely because of having preRarer must retain —
putation Record Therefore, a Regulatory pared another return thaffects amounts ~ (A) A copy of the completed Eligibility
Flexibility Analysis under the Regulatoryyeported on the return. Checklist a Alternative Eligibility
Flexibility Act (5 U.S.C. chapter 6) is not (1) pye diligencerequrementsA pre- Record;
required. Pursuant to section 7805(f) Oharer must satisfy the following due dili- (B) A copy of the ComputatioWork-

Special Analyses

the Internal Revenue Code, these tempgence requirements: sheet oAlternative Computation Record;

rary regulations will be submitted to the (1) Completion of eligibility checklist. and

Chief Counsel foAdvocacy of the Small (i) The preparer must either — (C) A record of how and when the in-

Busines Administration for comment on " (a) complete Form 8867Paid Pre- formation used to complete the Eligibility

their impact. parer’s Earned Income 1@dit Checklist, Checklist a Alternative Eligibility
or such other form as may be prescribegecord and the ComputatidNorksheet

Drafting Information : :
g by the IRS (Eligibility Checklist); or or Alternative Computation Record was

The principal author of these regul  (B) Otherwise record in the prepee Obtained by the prepateincluding the
tions is Marc C. Porte Office of Assis- paper or electronic files the informationidentity of any person furnishing the in-
tant Chief Counsel (Incom&x & Ac- necessary to complete the Eligibilityformation.
counting). Howeve other personnel Checklist (Alternative Eligibility Record). (i) These items must be retained for
from the IRS ad Treasury Department The Alternative Eligibility Record may three years after the June 30th following

participated in their development. consist of one or more documents contairthe date the return or claim for refund was
v % ox % ing the required information. presented to the taxpayer for signature,

(ii) The prepares completion of the and may be retained on paper or electroni-

Amendments to the Regulations Eligibility Checklist a Alternative Eligi- cally in the manner prescribed in applica-

] bility Record must be based on informable regulations, revenue rulings, revenue
Accordingl, 26 CFR parts 1 and 602j5n provided by the taxpayer to the preprocedures, or other appropriate guidance.

are amended as follows: parer or otherwise reasonably obtained by (c) Exception to penajt The section
PART 1 — INCOME TAXES the prepanre 6695(g) penalty will not be applied with
(2) Computation of edit (i) The pre- respect to a particular income tax return
Paragraph 1 The authority citation for parer must either — or claim for refund if the preparer can
part 1 is amended by adding an entry in (A) Complete theEarned Income demonstrate to the satisfaction of the IRS
numerical order to read as follows: Credit Worksheé in the Form 1040 in- that, considering all the facts and circum-

March 22, 1999 1999-12 |.R.B.



stances, the preparer’s normal office prat997, modified however, by applying the§602.101 OMB Control numbers.

cedures are reasonably designed and rdiigures $10,030, $26,473, $30,095, and

tinely followed to ensure compliance with$2,300 in place of $9,770, $25,760,

the due diligence requirements of para$29,290, and $2,250, respectively, each (c) * **

graph (b) of this section, and the failure teime these figures appear on the 1997

meet the due diligence requirements athecklist; or CFR part or section Current OMB

paragraph (b) of this section with respect (B) Form 8867,Paid Preparer’s where identified control No.

to the particular return or claim for refundearned Income Credit Checklist. and described

was isolated and inadvertent. (iii) For taxable years after 1998For
(d) Effective date(1) In general.This taxable years beginning after December X ok k% ok

section applies to income tax returns angd1, 1998, the applicable Eligibility

claims for refund for taxable years begincheckiist is the Eligibility Checklist con- 1-6695-2T ... 1545-1570

ning after December 31, 1996. This seGyined in Form 8867Paid Preparer’s ok ok x

tion expires on, December 21, 2001. FOgamed Income Credit Checklistr such

the applicable Eligibility Checklist seeiher form as may be prescribed by the

* * % K %

paragraph (d)(2) of this section. IRS. David S. Mader,
(2) Eligibility Checklist—(i) For the Acting Deputy Commissioner

1997 taxable yeaFor taxable year 1997, PART 602 — OMB CONTROL of Internal Revenue.

the applicable Eligibility Checklist is the NUMBERS UNDER THE

Eligibility Checklist published in Notice PAPERWORK REDUCTION ACT Approved December 9, 1998.

97-65 (1997-51 1.R.B.14) December 22, .

1997. (See §601.601(d)(2)(ii)(b) of this Par. 3. The authority citation for part D_onald C. Lubick,

chapter.) 602 continues to read as follows: Assistant Secretary of
(i) For the 1998 taxable yedfor tax-  Authority: 26 U.S.C. 7805. the Treasury.

able year 1998 the applicable Checklistis Par. 4. In §602.101, paragraph (c) i?Filed by the Office of the Federal Register on De-

either— amended by adding the following entry ir-!:ember 18, 1998, 8:45 a.m., and published in the
(A) The Checklist published in Notice numerical order to the table to read as fo|ssye of the Federal Register for December 21, 1998,
97-65 (1997-51 I.R.B.14) December 22lows: 63 F.R. 70339)



