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Accrual

AGENCY:  Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulations.

SUMMARY:  This document contains
final regulations that provide guidance on
the requirements of section 204(h) of the
Employee Retirement Income Security
Act of 1974, as amended (ERISA), relat-
ing to defined benefit plans and to indi-
vidual account plans that are subject to
the funding standards of section 302 of
ERISA.  It requires the plan administrator
to give notice of  plan amendments,
which provide for a significant reduction

in the rate of future benefit accrual, to
participants in the plan and  certain other
parties. 

DATES: Effective Date: December 14,
1998

Applicability Dates: For dates of ap-
plicability of these regulations, see Effec-
tive Dates under Supplementary Informa-
tion.

FOR FURTHER INFORMATION CON-
TACT: Diane S. Bloom at(202)622-6214
or Christine L. Keller at (202)622-6090
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information contained
in these final regulations has been re-
viewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act of
1995 (44 U.S.C. 3705(d)) under the con-
trol number 1545–1477.  The collection of
information in these final regulations is in
§1.411(d)–6.  Responses to this collection
of information are required in order to ob-
tain a benefit.  Specifically, this informa-
tion is required for a taxpayer who wants
to amend a qualified plan to significantly
reduce the rate of future benefit accrual.
This information will be used to notify
participants, alternate payees and em-
ployee organizations of the amendment.  

An agency may not conduct or sponsor,
and a person is not required to respond to,
a collection of information unless it dis-
plays a valid control number.

The estimated average burden per
recordkeeper varies from 1 hour to 40

hours, depending on individual circum-
stances, with an estimated average of 5
hours.  

Estimated number of respondents:
3,000.

Estimated annual frequency of re-
sponses: Once.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to the
Internal Revenue Service, Attn: IRS
Clearance Officer, OP:FS:FP, Washing-
ton, DC 20224, and to the Office of Man-
agement and Budget, Attn: Desk Officer
for the Department of the Treasury, Office
of Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mater-
ial in the administration of any internal
revenue law.  Generally, tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103. 

Background

On December 12, 1995, temporary reg-
ulations (T.D. 8631, 1996–1 C.B. 54),
under section 411 of the Internal Revenue
Code, 26 U.S.C. 411, were filed, provid-
ing guidance on section 204(h) of the Em-
ployee Retirement Income Security Act of
1974, as amended (ERISA), 29 U.S.C.
1054(h).  The temporary regulations were
published in the Federal Register on De-
cember 15, 1995 (60 F.R. 64320).  A no-
tice of proposed rulemaking (EE–34–95,
1996–1 C.B. 761), cross-referencing the
temporary regulations, was published in
the Federal Register (60 F.R. 64401) on
the same day. 

1.411(d)–4, Q&A-4, paragraph §1.401(a)–4 Q&A-4 §1.401(a)(4)–4(b)(2)(ii)(C)
(a), last sentence in the
parenthetical

1.417(e)–1, paragraph $3,500 the cash-out limit in effect
(b)(2)(i), first, fourth, and fifth under §1.411(a)–11T(c)(3)(ii)
sentences

31.3121(b)(7)–2, paragraph $3,500 the cash-out limit in effect
(d)(2)(i), last sentence under §1.411(a)–11T(c)(3)(ii) 

of this chapter
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After consideration of the comments
received regarding the proposed regula-
tions, the temporary regulations are re-
placed and the proposed regulations are
adopted as revised by this Treasury deci-
sion.  

Section 204(h) was added to ERISA by
section 11006(a) of the Single-Employer
Pension Plan Amendments Act of 1986
(Title XI of Public Law 99-272), and was
amended by section 1879(u)(1) of the Tax
Reform Act of 1986, Public Law 99–514.
Pursuant to section 101(a) of the Reorga-
nization Plan No. 4 of 1978, 29 U.S.C.
1001nt, the Secretary of the Treasury has
authority to issue regulations under parts
2 and 3 of subtitle B of title I of ERISA
(including section 204 of ERISA).  Under
section 104 of Reorganization Plan No. 4,
the Secretary of Labor retains enforce-
ment authority with respect to parts 2 and
3 of subtitle B of title I of ERISA, but, in
exercising such authority, is bound by the
regulations issued by the Secretary of the
Treasury.

In addition to the proposed and tempo-
rary regulations, prior guidance relating
to the requirements of section 204(h) has
been provided in Rev. Proc. 94–13 (1994–
1 C.B. 566), Notice 90–73 (1990–2 C.B.
353), Notice 89–92 (1989–2 C.B. 410),
Rev. Proc. 89–65 (1989–2 C.B. 786), No-
tice 88–131 (1988–2 C.B. 546), and No-
tice 87–21 (1987–1 C.B. 458).

Explanation of Provisions

Section 204(h) applies if a defined ben-
efit plan or a money purchase pension or
other individual account plan that is sub-
ject to the funding standards of section
302 of ERISA is amended to provide for a
significant reduction in the rate of future
benefit accrual.  It requires the plan ad-
ministrator to give written notice of the
amendment to participants in the plan, to
alternate payees, and to employee organi-
zations representing participants in the
plan (or to a person designated, in writing,
to receive the notice on behalf of a partic-
ipant, alternate payee, or employee orga-
nization).  The notice must set forth the
plan amendment and its effective date and
must be provided after adoption of the
amendment and not less than 15 days be-
fore the effective date of the amendment.

A plan amendment that is subject to the
notice requirements of section 204(h)
may also be subject to additional report-

ing and disclosure requirements under
title I of ERISA, such as the requirement
to provide a summary of material modifi-
cations.  See sections 102(a) and 104(a)
of ERISA, 29 U.S.C. 1022 and 1024, and
the regulations thereunder for guidance
on when a summary of material modifica-
tions must be provided.  Section 204(h)
notice must be provided at least 15 days
before the effective date of an amendment
significantly reducing the rate of future
benefit accrual, even though a summary
of material modifications describing the
amendment is provided at a later date.

Summary of Comments

Commentators generally supported the
basic rules in the proposed and temporary
regulations, and the final regulations are
substantially similar to the proposed and
temporary regulations.   However, a num-
ber of clarifications have been made in re-
sponse to comments.  

For example, changes have been made
in the rules for cases in which there has
been a failure to notify all affected partici-
pants in accordance with section 204(h).
The proposed and temporary regulations
provided in Q&A-12 that if a plan admin-
istrator fails to notify more than a de min-
imis percentage of affected participants,
the plan administrator is considered to
have complied with section 204(h) only
with respect to those participants who
were provided with section 204(h) notice.
In response to comments, the final regula-
tions have added a requirement that the
plan administrator have acted in good
faith in order for this relief to apply.  Thus,
where there is an intentional failure to give
section 204(h) notice, the amendment will
not be effective as to any participant.  

In addition, the final regulations pro-
vide that the basic rule in Q&A-13 of the
final regulations (that the amendment will
not be effective with respect to partici-
pants or alternate payees who did not re-
ceive section 204(h) notice) applies un-
less the number of participants who were
not provided with section 204(h) notice is
de minimisand certain other conditions
(described in Q&A-14 of the final regula-
tions) are satisfied.  Thus, the regulations
clarify that, except for the limited circum-
stances set forth in Q&A-14 of the final
regulations relating to certain de minimis
failures to notify, the amendment will not
be effective with respect to participants or

alternate payees who did not receive no-
tice in accordance with section 204(h).  

At the suggestion of commentators, the
final regulations also address the applica-
tion of section 204(h) to a sale of a busi-
ness, as well as its application to plan
mergers and transfers of plan assets and
liabilities.  The final regulations add ex-
amples that apply the general principles
established under the regulations to typi-
cal sales and merger transactions.  In re-
sponse to one commentator, an example
has been added to illustrate that a plan
merger can require notice under section
204(h).  

In response to requests by commenta-
tors for additional guidance on the me-
chanics of providing section 204(h) no-
tice, Q&A-11 has been added providing
rules that can be relied on to calculate the
15-day notice period.  These rules provide
that when section 204(h) notice is deliv-
ered by first class mail, the notice is con-
sidered given as of the date of the United
States postmark stamped on the cover in
which the document is mailed. 

Commentators also suggested that the
rules under the temporary regulations
concerning plan terminations needed to
be expanded.  The final regulations con-
tain an example illustrating the applica-
tion of section 204(h) to certain specific
situations that arise when a defined bene-
fit plan cannot be terminated on a pro-
posed termination date because there is a
failure to satisfy all of the requirements of
title IV of ERISA for terminating the
plan.  The example provides, in part, that
if all of the requirements of title IV are
not satisfied accruals will still cease if an
amendment has been adopted that ceases
accruals as of a specified date and section
204(h) notice of that amendment, includ-
ing a statement of its effective date, is
given.  Apart from this clarification, the
rule under the temporary regulations con-
cerning terminations under title IV re-
mains unchanged.

The final regulations, like the proposed
and temporary regulations, interpret sec-
tion 204(h) as applying with respect to
changes that affect the annual benefit
commencing at normal retirement age.
The statutory phrase “rate of future bene-
fit accrual” implies, on its face, that sec-
tion 204(h) is limited to changes in the 
accrued benefit.  Nonetheless, one com-
mentator suggested that the temporary
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regulations be changed to require section
204(h) notice when defined benefit plans
are amended to significantly reduce or
eliminate early retirement subsidies or op-
tional forms of benefit.  Most commenta-
tors, however, generally supported the
basic standard of the regulations under
which a reduction in the rate of future
benefit accrual depends on whether the
amendment affects the annual benefit
commencing at normal retirement age.
Some commentators also noted that the
approach in the proposed and temporary
regulations would ease plan administra-
tion.  Accordingly, the final regulations
retain the rule of the proposed and tempo-
rary regulations that, for purposes of sec-
tion 204(h), an amendment to a defined
benefit plan affects the rate of future ben-
efit accrual only if it is reasonably ex-
pected to change the amount of the future
annual benefit commencing at normal re-
tirement age.

The final regulations clarify that the
term “annual benefit commencing at nor-
mal retirement age” refers, in a defined
benefit plan, to the benefit payable in the
form in which the terms of the plan ex-
press the accrued benefit.  In the case of a
defined benefit plan that does not express
the accrued benefit as an annual benefit,
the final regulations provide that the term
“annual benefit commencing at normal
retirement age” refers to the benefit
payable in the form of a single life annu-
ity commencing at normal retirement age
that is the actuarial equivalent of the ac-
crued benefit expressed under the terms
of the plan under the principles of section
411(c)(3) (relating to actuarial adjust-
ments to determine an employee’s ac-
crued benefit).  

Some commentators also suggested
that certain bright-line standards be estab-
lished for some of the rules, including
how to determine whether an amendment
results in a significant reduction and what
constitutes a de minimispercentage of
participants for purposes of the rules re-
lating to failure to provide notice to all
participants and alternate payees.  Be-
cause the wide variety of potential facts
and circumstances make it difficult to
adopt clear standards that are appropriate
in all circumstances, the final regulations
do not include such bright-line standards.

Effective Dates

The final regulations apply to amend-
ments adopted on or after December 12,
1998.  The final regulations provide that
the rules set forth in the temporary regula-
tions apply to determine whether section
204(h) and the final regulations are satis-
fied with respect to an amendment that is
adopted before the effective date of the
final regulations (and on or after the ef-
fective date of the temporary regulations). 

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in EO 12866.
Therefore, a regulatory assessment is not
required.  It also has been determined that
section 553(b) of the Administrative Pro-
cedure Act (5 U.S.C. chapter 5) does not
apply to these regulations and because the
notice of proposed rulemaking preceding
the regulations was issued prior to March
29, 1996, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply to
these regulations, and, therefore, a Regu-
latory Flexibility Analysis is not required.
Pursuant to section 7805(f) of the Internal
Revenue Code, the notice of proposed
rulemaking preceding these regulations
was submitted to the Chief Counsel for
Advocacy of the Small Business Admin-
istration for comment on their impact on
small business.

Drafting Information

The principal author of these regula-
tions is Christine L. Keller.  However,
other personnel from the IRS and Trea-
sury Department participated in their de-
velopment.

* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Par. 1.  The authority citation for part 1
is amended by removing the entry for
§1.411(d)–6T and by adding an entry in
numerical order to read as follows:

Authority:  26 U.S.C. 7805  * * *

Section 1.411(d)–6 is issued under Re-
organization Plan No. 4 of 1978, 29
U.S.C. 1001nt. * * *

§1.411(d)–6T [Removed]

Par. 2.  Section 1.411(d)–6T is re-
moved.

Par. 3.  Section 1.411(d)–6 is added to
read as follows:

§1.411(d)–6 Section 204(h) notice.

Q-1:  What are the requirements of sec-
tion 204(h) of the Employee Retirement
Income Security Act of 1974, as amended
(ERISA)(29 U.S.C 1054(h))?

A-1:  (a)  Requirements of section
204(h). Section 204(h) of ERISA (“sec-
tion 204(h)”) generally requires written
notice of an amendment to certain plans
that provides for a significant reduction in
the rate of future benefit accrual.  Section
204(h) generally requires the notice to be
provided to plan participants, alternate
payees, and employee organizations.  The
plan administrator must provide the no-
tice after adoption of the plan amendment
and not less than 15 days before the effec-
tive date of the plan amendment.

(b)  Other notice requirements. Other
provisions of law may require that certain
parties be notified of a plan amendment.
See, for example, sections 102 and 104 of
ERISA, and the regulations thereunder,
for requirements relating to summary plan
descriptions and summaries of material
modifications.  

Q-2:  To which plans does section
204(h) apply?

A-2:  Section 204(h) applies to defined
benefit plans that are subject to part 2 of
subtitle B of title I of ERISA and to indi-
vidual account plans that are subject to
both such part 2 and the funding standards
of section 302 of ERISA.  Accordingly, in-
dividual account plans that are not subject
to the funding standards of section 302,
such as profit-sharing and stock bonus
plans, are not subject to section 204(h).  

Q-3:  What is “section 204(h) notice”?
A-3:  “Section 204(h) notice” is notice

that complies with section 204(h)and the
rules in this section.   

Q-4:  For which amendments is section
204(h) notice required?

A-4:  (a) In general. Section 204(h)
notice is required for an amendment to a
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plan described in Q&A-2 of this section
that provides for a significant reduction in
the rate of future benefit accrual.  

(b) Delegation of authority to Commis-
sioner. The Commissioner of Internal
Revenue may provide through publication
in the Internal Revenue Bulletin of rev-
enue rulings, notices, or other documents
(see §601.601(d)(2) of this chapter) that
section 204(h) notice need not be pro-
vided for plan amendments otherwise de-
scribed in paragraph (a) of this Q&A-4
that the Commissioner determines to be
necessary or appropriate, as a result of
changes in the law, to maintain compli-
ance with the requirements of the Internal
Revenue Code of 1986, as amended
(Code) (including requirements for tax
qualification), ERISA, or other applicable
federal law. 

Q-5:  What is an amendment that af-
fects the rate of future benefit accrual for
purposes of section 204(h)?

A-5: (a) In general—(1) Defined bene-
fit plans. For purposes of section 204(h),
an amendment to a defined benefit plan
affects the rate of future benefit accrual
only if it is reasonably expected to change
the amount of the future annual benefit
commencing at normal retirement age.
For this purpose, the annual benefit com-
mencing at normal retirement age is the
benefit payable in the form in which the
terms of the plan express the accrued ben-
efit (or, in the case of a plan in which the
accrued benefit is not expressed in the
form of an annual benefit commencing at
normal retirement age, the benefit pay-
able in the form of a single life annuity
commencing at normal retirement age
that is the actuarial equivalent of the ac-
crued benefit expressed under the terms
of the plan, as determined in accordance
with the principles of section 411(c)(3) of
the Code).

(2) Individual account plans. For pur-
poses of section 204(h), an amendment to
an individual account plan affects the rate
of future benefit accrual only if it is rea-
sonably expected to change the amounts
allocated in the future to participants’ ac-
counts.  Changes in the investments or in-
vestment options under an individual ac-
count plan are not taken into account for
this purpose.  

(b) Determination of rate of future ben-
efit accrual. In accordance with para-
graph (a) of this Q&A-5, the rate of future

benefit accrual is determined without re-
gard to optional forms of benefit (other
than the annual benefit described in para-
graph (a) of this Q&A-5), early retirement
benefits, or retirement-type subsidies,
within the meaning of such terms as used
in section 411(d)(6) of the Code (section
204(g) of ERISA).  The rate of future
benefit accrual is also determined without
regard to ancillary benefits and other
rights or features as defined in §1.401(a)-
(4)-4(e).

(c) Examples. These examples illus-
trate the rules in this Q&A-5:

Example 1.A plan is amended with respect to fu-
ture benefit accruals to eliminate a right to com-
mencement of a benefit prior to normal retirement
age.  Because the amendment does not change the
annual benefit commencing at normal retirement
age, it does not reduce the rate of future benefit ac-
crual for purposes of section 204(h).  

Example 2.A plan is amended to modify the ac-
tuarial factors used in converting an annuity form of
distribution to a single sum form of distribution.
The use of these modified assumptions results in a
lower single sum.  Because the amendment does not
affect the annual benefit commencing at normal re-
tirement age, it does not change the rate of future
benefit accrual for purposes of section 204(h). 

Q-6:  What plan provisions are taken
into account in determining whether there
has been a reduction in the rate of future
benefit accrual?  

A-6:  (a) Plan provisions taken into ac-
count. All plan provisions that may affect
the rate of future benefit accrual of partic-
ipants or alternate payees must be taken
into account in determining whether an
amendment provides for a significant re-
duction in the rate of future benefit ac-
crual.  Such provisions include, for exam-
ple, the dollar amount or percentage of
compensation on which benefit accruals
are based; in the case of a plan using per-
mitted disparity under section 401(l) of
the Code, the amount of disparity be-
tween the excess benefit percentage or ex-
cess contribution percentage and the base
benefit percentage or base contribution
percentage (all as defined in section
401(l)); the definition of service or com-
pensation taken into account in determin-
ing an employee’s benefit accrual; the
method of determining average compen-
sation for calculating benefit accruals; the
definition of normal retirement age in a
defined benefit plan; the exclusion of cur-
rent participants from future participation;
benefit offset provisions; minimum bene-

fit provisions; the formula for determin-
ing the amount of contributions and for-
feitures allocated to participants’ accounts
in an individual account plan; and the ac-
tuarial assumptions used to determine
contributions under a target benefit plan
(as defined in §1.401(a)(4)–8(b)(3)(i)). 

(b) Plan provisions not taken into ac-
count. Plan provisions that do not affect
the rate of future benefit accrual of partic-
ipants or alternate payees are not taken
into account in determining whether there
has been a reduction in the rate of future
benefit accrual.  For example, provisions
such as vesting schedules or optional
forms of benefit (other than the annual
benefit described in Q&A-5(a) of this sec-
tion) are not taken into account.  

(c) Examples. The following example
illustrates the rules in this Q&A-6:  

Example.A defined benefit plan provides a nor-
mal retirement benefit equal to 50% of final average
compensation times a fraction (not in excess of one),
the numerator of which equals the number of years
of participation in the plan and the denominator of
which is 20.  A plan amendment that changes the nu-
merator or denominator of that fraction must be
taken into account in determining whether there has
been a reduction in the rate of future benefit accrual.

Q-7: What is the basic principle used in
determining whether an amendment pro-
vides for a significant reduction in the rate
of future benefit accrual for purposes of
section 204(h)?

A-7: Whether an amendment provides
for a significant reduction in the rate of
future benefit accrual for purposes of sec-
tion 204(h) is determined based on rea-
sonable expectations taking into account
the relevant facts and circumstances at the
time the amendment is adopted. For a de-
fined benefit plan this is done by compar-
ing the amount of the annual benefit com-
mencing at normal retirement age as
determined under Q&A-5(a)(1) under the
terms of the plan as amended, with the
amount of the annual benefit commencing
at normal retirement age as determined
under Q&A-5(a)(1) under the terms of the
plan prior to amendment.  For an individ-
ual account plan, this is done in accor-
dance with Q&A-5(a)(2) by comparing
the amounts to be allocated in the future
to participants’ accounts under the terms
of the plan as amended, with the amounts
to be allocated in the future to partici-
pants’ accounts under the terms of the
plan prior to amendment.  

1999–7  I.R.B. 11 February 16, 1999

IRB 1999-7  2/11/99 4:17 PM  Page 11



Q-8:  Are employees who have not yet
become participants in a plan at the time
an amendment to the plan is adopted
taken into account in applying section
204(h) with respect to the amendment?

A-8:  No.  Employees who have not yet
become participants in a plan at the time
an amendment to the plan is adopted are
not taken into account in applying section
204(h) with respect to the amendment.
Thus, if section 204(h) notice is required
with respect to an amendment, the plan
administrator need not provide section
204(h) notice to such employees.

Q-9:  If section 204(h) notice is re-
quired with respect to an amendment,
must such notice be provided to partici-
pants or alternate payees whose rate of fu-
ture benefit accrual is not reduced by the
amendment?

A-9:  (a) In general.A plan administra-
tor need not provide section 204(h) notice
to any participant whose rate of future
benefit accrual is reasonably expected not
to be reduced by the amendment, nor to
any alternate payee under an applicable
qualified domestic relations order whose
rate of future benefit accrual is reasonably
expected not to be reduced by the amend-
ment.  A plan administrator need not pro-
vide section 204(h) notice to an employee
organization unless the employee organi-
zation represents a participant to whom
section 204(h) notice is required to be
provided.

(b) Facts and circumstances test.
Whether a participant or alternate payee is
described in paragraph (a) of this Q&A-9
is determined based on all relevant facts
and circumstances at the time the amend-
ment is adopted. 

(c) Examples.The following examples
illustrate the rules in this Q&A-9: 

Example 1.Plan A is amended to reduce signifi-
cantly the rate of future benefit accrual of all current
employees who are participants in the plan.  It is rea-
sonable to expect based on the facts and circum-
stances that the amendment will not reduce the rate
of future benefit accrual of former employees who
are currently receiving benefits or that of former em-
ployees who are entitled to vested benefits.  Accord-
ingly, the plan administrator is not required to pro-
vide section 204(h) notice to such former
employees.

Example 2.The facts are the same as in Example
1 except that Plan A also covers two groups of alter-
nate payees.  The alternate payees in the first group
are entitled to a certain percentage or portion of the
former spouse’s accrued benefit, and for this pur-
pose the accrued benefit is determined at the time

the former spouse begins receiving retirement bene-
fits under the plan.  The alternate payees in the sec-
ond group are entitled to a certain percentage or por-
tion of the former spouse’s accrued benefit, and for
this purpose the accrued benefit was determined at
the time the qualified domestic relations order was
issued by the court.  It is reasonable to expect that
the benefits to be received by the second group of al-
ternate payees will not be affected by any reduction
in a former spouse’s rate of future benefit accrual.
Accordingly, the plan administrator is not required
to provide section 204(h) notice to the alternate pay-
ees in the second group.  

Example 3.Plan B covers hourly employees and
salaried employees.  Plan B provides the same rate
of benefit accrual for both groups.  The employer
amends Plan B to reduce significantly the rate of fu-
ture benefit accrual of the salaried employees only.
At that time, it is reasonable to expect that only a
small percentage of hourly employees will become
salaried in the future.  Accordingly, the plan admin-
istrator is not required to provide section 204(h) no-
tice to the participants who are currently hourly em-
ployees.  

Example 4. Plan C covers employees in Division
M and employees in Division N.  Plan C provides
the same rate of benefit accrual for both groups.  The
employer amends Plan C to reduce significantly the
rate of future benefit accrual of employees in Divi-
sion M.  At that time, it is reasonable to expect that
in the future only a small percentage of employees
in Division N will be transferred to Division M. Ac-
cordingly, the plan administrator is not required to
provide section 204(h) notice to the participants who
are employees in Division N.

Example 5.The facts are the same facts as in Ex-
ample 4,except that at the time the amendment is
adopted, it is expected that soon thereafter Division
N will be merged into Division M in connection with
a corporate reorganization (and the employees in Di-
vision N will become subject to the plan’s amended
benefit formula applicable to the employees in Divi-
sion M).  In this instance, the plan administrator must
provide section 204(h) notice to the participants who
are employees in Division M and to the participants
who are employees in Division  N.

Q-10:  Does a notice fail to comply with
section 204(h) if it contains a summary of
the amendment and the effective date,
without the text of the amendment itself?

A-10: No, the notice does not fail to
comply with section 204(h) merely be-
cause the notice contains a summary of
the amendment, rather than the text of the
amendment, if the summary is written in a
manner calculated to be understood by the
average plan participant and contains the
effective date.  The summary need not ex-
plain how the individual benefit of each
participant or alternate payee will be af-
fected by the amendment. 

Q-11: How may section 204(h) notice
be provided?

A-11: A plan administrator (including a
person acting on behalf of the plan admin-

istrator such as the employer or plan
trustee) may use any method reasonably
calculated to ensure actual receipt of the
section 204(h) notice.  First class mail to
the last known address of the party is an
acceptable delivery method.  Likewise,
hand delivery is acceptable.  Section
204(h) notice may be enclosed with or
combined with other notice provided by
the employer or plan administrator. For
example, a notice of intent to terminate
under title IV of ERISA or a notice to in-
terested parties of the application for a de-
termination letter may also serve as sec-
tion 204(h) notice if it otherwise meets
the requirements of this section.  

Q-12: How may the 15-day notice re-
quirement be satisfied?

A-12: (a)  Generally.  A section 204(h)
notice is deemed to have been provided at
least 15 days before the effective date of
the amendment if it has been provided by
the end of the 15th day before the effec-
tive date.  When notice is delivered by
first class mail, the notice is considered
provided as of the date of the United
States postmark stamped on the cover in
which the document is mailed.  

(b)  Example. The following example
illustrates the provisions of this Q&A-12:

Example. Plan A is amended to reduce signifi-
cantly the rate of future benefit accruals effective
December 1, 1999.  The plan administrator causes
section 204(h) notice to be mailed to all affected par-
ticipants. The mailing is postmarked November 16,
1999.  Accordingly, the section 204(h) notice is con-
sidered to be given not less than 15 days before the
effective date of the plan amendment.

Q-13:  If a plan administrator fails to
provide section 204(h) notice to some
participants or alternate payees, will the
plan administrator be considered to have
complied with section 204(h) with respect
to participants and alternate payees who
were provided with section 204(h) notice? 

A-13:  The plan administrator will be
considered to have complied with section
204(h) with respect to a participant to
whom section 204(h) notice is required to
be provided if the participant and any em-
ployee organization representing the par-
ticipant were provided with section
204(h) notice, and if the plan administra-
tor has made a good faith effort to comply
with the requirements of section 204(h).
The plan administrator will be considered
to have complied with section 204(h) with
respect to an alternate payee to whom sec-
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tion 204(h) notice is required to be pro-
vided if the alternate payee was provided
with section 204(h) notice, and if the plan
administrator made a good faith effort to
comply with the requirements of section
204(h).  If these conditions are satisfied
the amendment will become effective in
accordance with its terms with respect to
the participants and alternate payees to
whom section 204(h) notice was pro-
vided.  Except to the extent provided in
Q&A-14, the amendment will not become
effective with respect to those participants
and alternate payees who were not pro-
vided with section 204(h) notice.  

Q-14:  Will a plan be considered to
have complied with section 204(h) if the
plan administrator provides section
204(h) notice to all but a de minimis per-
centage of participants and alternate pay-
ees to whom section 204(h) notice must
be provided?

A-14:  The plan will be considered to
have complied with section 204(h) and
the amendment will become effective in
accordance with its terms with respect to
all parties to whom section 204(h) notice
was required to be provided (including
those who did not receive notice prior to
discovery of the omission), if the plan ad-
ministrator—

(a) Has made a good faith effort to
comply with the requirements of section
204(h); 

(b) Has provided section 204(h) notice
to each employee organization that repre-
sents any participant to whom section
204(h) notice is required to be provided;

(c) Has failed to provide section 204(h)
notice to no more than a de minimis per-
centage of participants and alternate pay-
ees to whom section 204(h) notice is re-
quired to be provided; and 

(d) Provides section 204(h) notice to
those participants and alternate payees
promptly upon discovering the oversight.

Q-15: How does section 204(h) apply
to the sale of a business?

A-15: (a)  Generally. Whether section
204(h) notice is required in connection
with the sale of a business depends on
whether a plan amendment is adopted that
significantly reduces the rate of future
benefit accrual.

(b) Examples.The following examples
illustrate the rules of this Q&A-15:

Example 1.Corporation Q maintains Plan A, a
defined benefit plan that covers all employees of
Corporation Q, including employees in its Division
M.  Plan A provides that participating employees
cease to accrue benefits when they cease to be em-
ployees of Corporation Q.  On January 1, 2000, Cor-
poration Q sells all of the assets of Division M to
Corporation R. Corporation R maintains Plan B,
which covers all of the employees of Corporation R.
Under the sale agreement, employees of Division M
become employees of Corporation R on the date of
the sale (and cease to be employees of Corporation
Q), Corporation Q continues to maintain Plan A fol-
lowing the sale, and the employees of Division M
become participants in Plan B.  In this Example, no
section 204(h) notice is required because no plan
amendment was adopted that reduced the rate of fu-
ture benefit accrual. The employees of Division M
who become employees of Corporation R ceased to
accrue benefits under Plan A because their employ-
ment with Corporation Q terminated. 

Example 2.Subsidiary Y is a wholly owned sub-
sidiary of Corporation S.  Subsidiary Y maintains
Plan C, a defined benefit plan that covers employees
of Subsidiary Y.  Corporation S sells all of the stock
of Subsidiary Y to Corporation T. At the effective
date of the sale of the stock of Subsidiary Y, in ac-
cordance with the sale agreement between Corpora-
tion S and Corporation T, Subsidiary Y amends Plan
C so that all benefit accruals cease.  In this Example,
section 204(h) notice is required to be provided be-
cause Subsidiary Y adopted a plan amendment that
significantly reduced the rate of future benefit ac-
crual in Plan C.

Example 3.Corporation U maintains two plans:
Plan D covers employees of Division N and Plan E
covers the rest of the employees of Corporation U.
Plan E provides a significantly lower rate of future
benefit accrual than Plan D.  Plan D is merged with
Plan E, and all of the employees of Corporation U
will accrue benefits under the merged plan in accor-
dance with the benefit formula of former Plan E. In
this Example, section 204(h) notice is required.

Example 4. Corporation V maintains several
plans, including Plan F, which covers employees of
Division P.  Plan F provides that participating em-
ployees cease to accrue further benefits under the
plan when they cease to be employees of Corpora-
tion V.  Corporation V sells all of the assets of Divi-
sion P to Corporation W, which maintains Plan G for
its employees.  Plan G provides a significantly lower
rate of future benefit accrual than Plan F.  Plan F is
merged with Plan G as part of the sale, and employ-
ees of Division P who become employees of Corpo-
ration W will accrue benefits under the merged plan
in accordance with the benefit formula of former
Plan G.  In this Example, no section 204(h) notice is
required because no plan amendment was adopted
that reduced the rate of future benefit accrual. Under
the terms of Plan F as in effect prior to the merger,
employees of Division P cease to accrue any further
benefits under Plan F after the date of the sale 
because their employment with Corporation V ter-
minated.  

Q-16: How are amendments to cease
accruals and terminate a plan treated
under section 204(h)?

A-16: (a) General rule—(1) Rule. An
amendment providing for the cessation of
benefit accruals on a specified future date
and for the termination of a plan is subject
to section 204(h).

(2) Example. The following example
illustrates the rule of paragraph (a)(1) of
this Q&A-16:

Example.(i) An employer adopts an amendment
that provides for the cessation of benefit accruals
under a defined benefit plan on December 31, 2001,
and for the termination of the plan pursuant to title
IV of ERISA as of a proposed termination date that
is also December 31, 2001.  As part of the notice of
intent to terminate required under title IV in order to
terminate the plan, the plan administrator gives sec-
tion 204(h) notice of the amendment ceasing accru-
als, which states that benefit accruals will cease “on
December 31, 2001.”  However, because all the re-
quirements of title IV for a plan termination are not
satisfied, the plan cannot be terminated until a date
that is later than December 31, 2001.  

(ii) Nonetheless, because section 204(h) notice
was given stating that the plan was amended to
cease accruals on December 31, 2001, section
204(h) does not prevent the amendment to cease ac-
cruals from being effective on December 31, 2001.
The result would be the same had the section 204(h)
notice informed the participants that the plan was
amended to provide for a proposed termination date
of December 31, 2001, and to provide that “benefit
accruals will cease on the proposed termination date
whether or not the plan is terminated on that date.”
However, the cessation of accruals would not be ef-
fective on December 31, 2001, had the section
204(h) notice merely stated that benefit accruals
would cease “on the termination date” or “on the
proposed termination date.”

(b) Terminations in accordance with
title IV of ERISA. A plan that is termi-
nated in accordance with title IV of
ERISA is deemed to have satisfied section
204(h) not later than the termination date
(or date of termination, as applicable) es-
tablished under section 4048 of ERISA.
Accordingly, section 204(h) would in no
event require that any additional benefits
accrue after the effective date of the ter-
mination.  

(c) Amendment effective before termi-
nation date of a plan subject to title IV of
ERISA. To the extent that an amendment
providing for a significant reduction in
the rate of future benefit accrual has an ef-
fective date that is earlier than the termi-
nation date (or date of termination, as ap-
plicable) established under section 4048
of ERISA, that amendment is subject to
section 204(h).  Accordingly, the plan ad-
ministrator must provide section 204(h)
notice (either separately or with or as part
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of the notice of intent to terminate) with
respect to such an amendment.  

Q-17:  When does section 204(h) be-
come effective?

A-17:  (a) Statutory effective date.
With respect to defined benefit plans, sec-
tion 204(h) generally applies to plan
amendments adopted on or after January
1, 1986.  With respect to individual ac-
count plans, section 204(h) applies to plan
amendments adopted on or after October
22, 1986.     

(b) Regulatory effective date—(1) Gen-
eral regulatory effective date. This sec-
tion is applicable for amendments
adopted on or after December 12, 1998.

(2) Special rule for amendments
adopted under the temporary regulations.
Whether an amendment that is adopted on
or after December 15, 1995 and before
December 12, 1998 complies with section
204(h) is determined under the rules of
section 1.411(d)-6T in effect prior to De-
cember 14, 1998 (See §1.411(d)- 6T in 26
CFR Part 1 revised as of April 1, 1998).

PART 602—OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

Par. 4.  The authority citation for part
602 continues to read as follows:

Authority:  26 U.S.C. 7805.
Par. 5.  In §602.101, the table in para-

graph (c) is amended by removing the
entry for 1.411(d)6–T and by adding an
entry in numerical order to read as follows:

§602.101 OMB Control numbers.

*  *  *  *  *  

(c)* * *

CFR part or section Current OMB 
where identified control No. 
and described 

*  *  *  *  *

1.411(d)–6  . . . . . . . . . . . . . . . 1545–1447

*  *  *  *  *

Robert E. Wenzel,
Deputy Commissioner of 

Internal Revenue.

Approved  December 4, 1998.

Jonathan Talisman,
Deputy Assistant Secretary of 

the Treasury.

(Filed by the Office of the Federal Register on De-
cember 11, 1998, 8:45 a.m., and published in the
issue of the Federal Register for December 14, 1998,
63 F.R. 68678)

Labor Statistics price indexes are ac-
cepted for use by department stores em-
ploying the retail inventory and last-in,
first-out inventory methods for valuing
inventories for tax years ended on, or with
reference to, December 31, 1998.

Rev. Rul. 99–9
The following Department Store Inven-

tory Price Indexes for December 1998
were issued by the Bureau of Labor Sta-
tistics.  The indexes are accepted by the
Internal Revenue Service, under § 1.472–
1(k) of the Income Tax Regulations and
Rev. Proc. 86–46, 1986–2 C.B. 739, for
appropriate application to inventories of
department stores employing the retail in-
ventory and last-in, first-out inventory
methods for tax years ended on, or with
reference to, December 31, 1998. 

The Department Store Inventory Price
Indexes are prepared on a national basis
and include (a) 23 major groups of depart-
ments, (b) three special combinations of
the major groups - soft goods, durable
goods, and miscellaneous goods, and (c) a
store total, which covers all departments,
including some not listed separately, ex-
cept for the following:  candy, food,
liquor, tobacco, and contract departments. 
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BUREAU OF LABOR STATISTICS, DEPARTMENT STORE 
INVENTORY PRICE INDEXES BY DEPARTMENT GROUPS 

(January 1941 = 100, unless otherwise noted) 

Percent Change
Dec Dec from Dec.1997

Groups 1997 1998 to Dec 19981

1.  Piece Goods  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 522.7 546.8 4.6
2.  Domestics and Draperies  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 620.8 631.2 1.7
3.  Women’s and Children’s Shoes  . . . . . . . . . . . . . . . . . . . . . . . . . 661.6 660.9 –0.1
4.  Men’s Shoes  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 894.5 905.3 1.2
5.  Infants’ Wear . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 620.2 628.7 1.4
6.  Women’s Underwear . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 548.7 559.6 2.0
7.  Women’s Hosiery  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 297.0 304.1 2.4
8.  Women’s and Girls’ Accessories . . . . . . . . . . . . . . . . . . . . . . . . . 541.1 536.4 –0.9
9.  Women’s Outerwear and Girls’ Wear  . . . . . . . . . . . . . . . . . . . . . 406.4 401.0 –1.3

10.  Men’s Clothing  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 606.0 603.3 –0.4
11.  Men’s Furnishings . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 598.6 591.9 –1.1
12.  Boys’ Clothing and Furnishings  . . . . . . . . . . . . . . . . . . . . . . . . . 505.4 493.7 –2.3
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