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mitting comments directly to the IRS In-both Distributing and the purchaser, angower of all classes of stock entitled tc
ternet site at http://www.irs.ustreas.govbbtain a fair market value basis in thevote or at least 50 percent of the tota
tax_regs/regslist.ntml. The public hearControlled stock. Accordingly, Congressvalue of shares of all classes of stock. Se
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five-year period for certain stock or secutransactions. If a distribution does not viif the intermediary is formed or availed of
rities (section 355(d)(6)), and aggregationlate the purposes of section 355(d) undevith a principal purpose to avoid the pur-
and attribution provisions (sectionproposed §1.355-6(b)(3), such distribuposes of section 355(d) or the regulations
355(d)(7) and (8)). Section 355(d)(9) aution is a distribution to which sectionthereunder.

thorizes regulations to carry out the pur355(d) does not apply. Accordingly, such

poses of section 355(d), including regulaa distribution still could be a distribution(P) Whether a Person Holds a 50

tions to prevent the avoidance of itgo which section 355(¢) applies. See sec- Fercentor Greater Interest

purposes through the use of related petion 355(e)(2)(D). Under section 355(d)(4%0 percent or
sons, intermediaries, pass-through enti- The exception in the proposed reQUIagreater interesteans stock possessing at
ties, options, or other arrangements, arttbns for transactions that do not violatg ¢t 50 percent of the total combined vot
regulations modifying the definition of the purposes of section 355(d) applies tﬁ’\g power of all classes of stock entitled

purchase. transactions in which a disqualified periy™yote or at least 50 percent of the tota
son neither increases an interest nor OQ'aIue of shares of all classes of stock

tains a purchased basis in Controllegpg hronosed regulations provide rules

(a) General Rules and Purposes of stock. Adisqualified person is any persog|ating to that definition.
Section 355(d) that, immediately after a distribution,

holds disqualified stock in Distributing orValuation
As stated above, section 355(d) is in€ontrolled that constitutes a 50-percent or . ,
tended to prevent taxpayers from usingreater interest (under section 355(d)(4) 1"e Proposed regulations provide that,
section 355 to dispose of subsidiaries iand proposed §1.355-6(c)). Based on e Purposes of section 355(d)(4) and pro-
sale-like transactions, or to obtain a faimples in the Conference Report, the pr&20Sed 81.355-6, all shares of stock withir
market value stepped-up basis for futurposed regulations defimgurchased basis & Single class are considered to have th
dispositions, without incurring a corpo-as basis in Controlled stock that is disS2M€ vaJue. But see proposeq §1.355
rate-level tax. See H. R. Rep. 101-881, aalified stock, unless the Controlled®(€)(3)(Vi), which applies a special valu-
341 (1990). The legislative history tostock and the Distributing stock on whictftion rule to determine whether options
section 355(d) describes transactions gethe Controlled stock is distributed arer® reasonably certain to be exercised.
grally not violating the purposes of sectreated as acq_uire_d by purchase Sc_’le“-iffect of Options, Warrants, Convertible
tion 355(d): _ under the attribution rules of SeCt'Or’Obligations, and Other Similar Interests
The purposes of [section 355(d)] ar&55(d)(8) and proposed §1.355-6(e)(1).
not generally violated if there is a dis-Examples in the proposed regulations Section 355(d)(9) provides regulatory
tribution of a controlled corporation demonstrate the application of the twoauthority to prevent the avoidance of the
within 5 years of an acquisition by pur-pronged purpose test. purposes of section 355(d) through the
chase and the effect of the distribution The proposed regulations also providese of options. The Conference Repor
is neither (1) to increase ownership irthat a person that acquires an interest siates, at page 1092, that Congress inten
the distributing corporation or any con-any entity by purchase is not treated abat regulations be issued to treat an op
trolled corporation by persons whohaving acquired by purchase stock ownetibn to acquire stock as exercised if two
have directly or indirectly acquiredby the entity under section 355(d)(8)(B)riteria are satisfied. The first is that a
stock within the prior five years, norand paragraph (e)(1) of this section whedeemed exercise would cause a person |
(2) to provide a basis step-up with rethe person no longer holds the directljrave a 50 percent or greater interest ac
spect to the stock of any controlled corpurchased interest. Examples demomuired by purchase. The second is that

Explanation of Provisions

poration. strate the operation of this rule when purdnder all the facts and circumstances (in
H. R. Rep. No. 101-964 (Conference Rezhased stock is eliminated in a liquidatiorluding projected earnings or appreciatior
port), at 1093 (1990). or upstream merger. and including the risk shifting or other ef-

The Conference Report, at page 1091, The proposed regulations provide afects of any other arrangements with the
clarifies that the grant of regulatory auanti-avoidance rule that permits the Comeption holder or related parties), the effect
thority in section 355(d)(9) includes themissioner to treat any distribution as @f the option would be to avoid the appli-
authority to exclude from section 355(d)disqualified distribution under sectioncation of section 355(d).
transactions not violating its purposes355(d)(2) and proposed 81.355-6(b)(1) if In general, the proposed regulations
The proposed regulations provide that the distribution or another transaction odisregard options in determining whether
distribution is not a disqualified distribu-transactions are engaged in or structureahy person holds disqualified stock con-
tion under section 355(d)(2) and proposedith a principal purpose to avoid the purstituting a 50 percent or greater interest
81.355-6(b)(1) if the distribution and anyposes of section 355(d) or the regulationdowever, under the proposed regulations
related transactions do not violate the puthereunder with respect to the distribuan option to acquire stock that has no
poses of section 355(d). The proposeiion. For example, the Commissionebeen exercised when a distribution occur:
regulations describe transactions not vianay determine that the existence of a rés treated as exercised on the date it wa
lating the purposes of section 355(d) in &ted person, intermediary, pass-througissued or most recently transferred if two
manner similar to the legislative historyentity, or similar person (an intermediaryyriteria are satisfied. The first, based or
and provide some examples of thosshould be disregarded, in whole or in parthe Conference Report, is that a deeme



exercise would cause a person to beconi®an or Arrangement and (2) the property is not acquired in al
a disqualified person. An option is not ) . exchange to which section 351, 354, 35¢
treated as exercised under this criterion, Under section 355(d)(7)(B), if two or . 356 anplies. The proposed regulatior
however, if the effect of the treatment id"'0T€ PE€rsons act pursuant to a plan Qjyity that the termexchangein the
to prevent a person who would otherwis@T@ngement with respect to acquisitions Qv te includes a reference to all sectio
be a disqualified person from being>tock or securities in Distributing or Con-agg yistrinutions (for example, spin-offs,
treated as a disqualified person. The settolled, those persons are treated as Old¥en though no property is conveyed il
ond criterion is that, immediately after the?€'SON for purposes of section 355(d). The 4146 for the distributed stock).

distribution of Controlled, and based orP™OP0sed regulations provide a rule to de-
all the facts and circumstances, it is red€rmMine when shareholders act pursuant Exceptions to Definition of Purchase

sonably certain that the option will be ex& Plan or arrangement. Under the rulginder Section 355(d)(5)(A)

ercised. The IRS and Treasury believ&Vhich does not apply for purposes of any . .
that the proposed regulations, which enf2ther section of the Internal Revenue The proposed regulations provide tha

ploy a “reasonably certain” standard t¢-0d€). two or more shareholders act puaN acquisition of stock permitted to be re
treat options as exercised in potentiallf4ant to a plan or arrangement only if thegeived by a transferor of property withou
abusive situations, is consistent with thBave a formal or informal understandingh@ recognition of gain under sectior
guidance given in the Conference RepoAMONg themselves to make a coordinatétb1(2), or permitted to be received with
with respect to options. The proposegcauisition Qf stpck. A principal elemgntOUt the recognition of gain under sectior
regulations generally except certain jni! dtermining if such an understanding54 or 355, is not a purchase to the exte
struments not ordinarily having an abus&%IStS is whether the investment decisiofection %58(3).(1) applies to determine th
potential from treatment as options, sucA! €ach person is based on the investmef@Cipient's basis, whether or not the recip
as escrow, pledge, or other security agre@€cision of one or more other existing otent also recognizes gain under sectio
; iorrospective shareholders. Thus, in ger851(b) or 356. The Conference Repor
exercisable only upon death, disability®'@): @ public offering is not treated as auggests, at page 1092, that regulatior
mental incompetency, or retirement.  Plan or arrangement if each investor makegenerally should treat stock received by
When an option is treated as exercise@" independent investment decision. Thigrget corporatlon_shareholder in a reorge
it is treated as exercised both for purposéd!® applies regardless of the amount dfization as acquired by purchase if th
of determining the percentage of the vostock the' shareholders own or acquireshareholder also receives boot. The Co
ing power of stock owned and for pur_The ru!e is based on the entity rule corf-erenge Report states that purchas_e fre:
poses of determining the percentage dpined in §1.382—3(a)(1), and the IRS anthent is warranted because the basis in tl
the value of stock owned. The effect of 'eéasury intend that the two provisions behareholder’s acquiring corporation stocl
control premiums and minority angadministered in a similar manner. is increased by the gain the sharehold
blockage discounts on stock value is Th_e proposgq regula_tlons prowde thatecognizes. However, under sectiol
taken into account only for purposes ofreditors’ participation in an insolvency358(a)(1)(A), the basis in the stock also i
applying the “reasonably certain” test. ”workout or reorganization in a title 11 o_rreduced by the amount of the boot re
the “reasonably certain” test is met, Sélmllar case, Qnd the recelpF of stock ieived. Thus, the shareholder will not re
that an option is treated as exercised, aipusfaction of indebtedness in a workouteive a net basis increase in the acquirir
shares of a single class are considered % réorganization, are not treated as a plajrporation stock. The proposed regula
have the same value for purposes of detefl arrangement among the creditors. Thgons also provide that, to the extent stoc
mining the amount of stock deemed acdRS and Treasury request comments as Rat is “other property” under section
quired under the option. whether additional provisions are appros5i(b) or 356(a)(1) is received in additior
The option rules of proposed §1.355.Priate for workout or bank.ruptcy situa-to stock excepted from purchase trea
6(c)(3) determine when an option idiOns, such as rules regarding the timingnent under the basic rule, the boot stoc
treated as exercised only for purposes Qf Purchases of stock received by credis treated as purchased on the date of t
section 355(d) (but not for purposes of0rS: Or rules regarding whether rights creexchange or distribution for purposes o
section 355(d)(6)) and do not apply foted in favor of creditors in a bankruptcysection 355(d).

purposes of any other sections of the (r£2S€ should be treated as options. The proposed regulations provide tha
ternal Revenue Code. The option rule&) Purchase an acquisition of stock by a corporation is
are proposed to apply generally to options generally not a purchase to the extent se

outstanding in distributions occurring Under section 355(d)(5)(A), except agion 334(b) or 362(a) or (b) applies to de
after the regulations are published as finatherwise provided in section 355(d)(5)termine the corporation’s basis in the
regulations in thé=ederal Register. See (B) and (C), a purchase means any acquitock received. However, because of th
proposed 81.355-6(g). However, the Sesition, but only if (1) the basis of the prop-basis results, stock is treated as purchas
vice may apply substance over form prinerty acquired in the hands of the acquireen the date of the stock acquisition fo
ciples in determining whether optionsis not determined in whole or in part bypurposes of section 355(d) if the liquidat:
outstanding in distributions before the efreference to the adjusted basis of sudhg corporation recognizes gain or los:
fective date are treated as stock or as exgroperty in the hands of the person fromvith respect to the transferred stock as d
cised in appropriate circumstances. whom acquired, or under section 1014(ajcribed in section 334(b)(1), or to the ex



tent the basis of the transferred stock is irdetermining active conduct of a trade otransactions because, under §1.358-

creased through the recognition of gain bigusiness and guidance on the reasonalié)(2)(ii) or 1.1502-30(b), a controlling

the transferor under section 362(a) or (b)needs of the trade or business. All factsorporation may determine its basis in
The proposed regulations provide tha&nd circumstances are considered in apurviving corporation stock by choosing

subject to certain restrictions, sectiomplying the exception. from two alternative methods, but the tax-
305(a) and section 1036(a) transactions The third exception, also based on thpayer need not choose a method until
are not purchases. Conference Report, at pages 1092-9®asis determination is relevant. The pro-

provides that an acquisition of stock irposed regulations describe corresponding
exchange for any cash or cash item, mamethods for determining the amount of
ketable stock or security, or debt of theurviving corporation stock treated as
Under section 355(d)(5)(B), a purchas&ansferor in a section 351 transaction ipurchased for purposes of section 355(d)
includes any acquisition of property in arfenerally not a purchase if the transferofhe proposed regulations provide that, re-
exchange to which section 351 applies tBorPoration or corporations, the transferegardless of which method the controlling
the extent the property is acquired in ex¢orporation, and any distributed concorporation may actually employ to deter-
change for any cash or cash item, anyjolled corporation of the transferee cormine its basis in the surviving corporation
marketable stock or security, or any dedforation are members of the same affilistock under §1.358-6(c)(2)(ii) or 1.1502—
of the transferor. The property treated a@ted group as defined in section 1504(&0(b), the total amount of surviving cor-
acquired by purchase is the property rd2efore the section 351 transaction (if theoration stock treated as purchased imme
ceived by the transferor in the exchangdransferee corporation is in existence betiately after the distribution equals the
If the transferor receives more than onfore the transaction) and do not cease tagher of the amount of surviving corpo-
class of stock or securities, or receiveB® members of such affiliated group imation stock that would be treated as pur;
both stock and securities, the propose@y transaction related to the section 35dhased under the two alternative method
regulations provide that the amount ofransaction (including any distribution ofdescribed in proposed §1.355-6(d)(5)(i).
stock or securities purchased is detef controlled corporation by the transfere@he proposed regulations allow a control-
mined in a manner that corresponds to tHeorporation). An example illustrates thatling corporation to select one of the two
basis allocation under section 358. Thender the anti-avoidance rule of proposedlternative methods if the controlling cor-
proposed regulations define the term§1.355-6(b)(4), this exception does noporation obtains a letter ruling and enters
cash itemandmarketable stocto include apply if the section 351 transaction is eninto a closing agreement under sectior
personal property within the meaning ofaged in or structured with a principal7121 in which it agrees to determine its
section 1092(d)(1) and §1.1092(d)—1purpose to avoid the purposes of sectidpasis in surviving corporation stock using
without giving effect to section 355(d). the corresponding method under §1.358-
1092(d)(3). The proposed regulations provide puré(c)(2)(ii)(A) or (B). This option allows
The proposed regulations provide cerchase rules for certain triangular asset réhe taxpayer to conform the section
tain exceptions to purchase treatmerfirganizations. For purposes of sectioB55(d) results with the section 358 basis
under section 355(d)(5)(B). Under the355(d), the proposed regulations generesults it chooses.
first exception, an acquisition of stock indlly treat the controlling corporation as Finally, the proposed regulations ex-
a corporation in a section 351(a) transadxaving acquired the assets and liabilitieplain the treatment of group structure
tion by one or more persons in exchangef the target corporation in a transactioechanges to which §1.1502-31 applies
for an amount of stock in another corporain which basis in the acquired assets is dand provide rules adjusting purchase
tion (the transferred corporation) thatermined under section 362(b) and thetreatment to conform to basis treatment ir
meets the requirements of sectiotransferred the assets and liabilities to itsiangular reorganizations and group
1504(a)(2) is not a purchase by the transubsidiary corporation in a section 355tructure changes.
feror or transferors, regardless of whethdransaction. This treatment is consistent o
the stock of the transferred corporation iwith the determination of basis in theld) Deemed Purchase and Timing Rules
marketable stock. Under the second exstock of _the acquiring subsidiary or targe}xttribution and Aggregation
ception, an acquisition of stock in ex-corporation under §1.358—6. The applica-
change for any cash or cash item, anon of section 351 to the deemed asset Under section 355(d)(8)(B), if any per-
marketable stock, or any debt of the transontribution causes section 355(d)(5)(Byon purchases an interest in an entity, an
feror in a section 351 transaction genefand proposed §1.355-6(d)(3)(i) througlany stock held by the entity is attributed
ally is not a purchase if the transferofiv)) to apply. to the person under section 355(d)(8)(A),
transfers the items as part of an active The proposed regulations provide spehe person is treated as purchasing th
trade or business and the transferred itemagl rules for transactions qualifying as atock on the later of the date the persol
do not exceed the reasonable needs of theorganization under section 368(a)(1)(Apurchased the interest in the entity or the
trade or business. This exception is basdyy reason of section 368(a)(2)(E) and alsdate the entity purchased the stock.
on the Conference Report, at page 1098s either a reorganization under section The proposed regulations adopt three
The proposed regulations provide guid368(a)(1)(B) or a section 351 transferadditional timing rules based on the Con-
ance based on §1.355-3(b)(2) and (3) f@pecial rules are necessary for thederence Report, at page 1090. First, if &

Certain Section 351 Exchanges
Treated as Purchases



person and an entity are treated as a sing&changed Basis Rule stockis defined as stock that is describe
person under section 355(d)(7), and the in Rule 13d-1(i) of Regulation 13D pro-
person later purchases an additional inter- B2s€d on the Conference Report, &}, i5ated under the Securities and Ex
est in the entity, the person is treated &29€ 1092, the proposed regulationgange Act of 1934. In addition, the pro-

adopt a rule that, if any person acquires sed regulations provide a presumptio

purchasing, at the time the additional in€ ] ) U
terest is purchased, the amount of stodRterest in an entity (the first interest) b ith respect tdess-than-five-percent
shareholderswhich are defined as per-

attributed from the entity to the person aBUrchase, and the first interest is ex

a result of the additional interest. Thi€hanged for an interest in another enti?%;ns that, at no time during the five-yea
f

timing rule applies even though the per(the_ second interest) where the adjuste riod, hold directly (or under the option

son was (prior to purchasing the addiPasis of the second mtgrest is deFermln les contained in the proposed reguls

tional interest in the entity) alreadypy reference to the adjusted basis of tq(?ons) stock possessing five percent o

treated as owning all of the stock ownefdirst interest, then the second interest is ore of the total combined voting power

by the entity under the aggregation rule§€at€d as having been purchased on e\ oo siock entitled to vote an
date the first interest was purchased. Th

of section 355(d)(7). Second, if two per- lies. f le. wh tock o€ fotal value of shares of all classes «
sons are treated as one person under sB¢€ applies, for example, where stock of, ' = corporation. Absent actua

tion 355(d)(7) and one later purchase& Sorporation acquired by purchase is SUli_nowledge (or deemed knowledge re

stock from the other, the date of the lates€duently exchanged for other stock in a_" . . . .

h i d. Third. if haection 351, 354, or 1036(a) exchanggardmg.reporyng stock) immediately
purchase Is used. THc, 1 & person Whi | proposed §1.355-6(c)(2)(i)(@)( 2rter a distribution to the contrary regard
's already treated as holding stock undef s | tiowg a particular shareholder, Distributing

section 355(d)(8)(A) later directly pur-Stock that is other property under sec )
chases such(szc()c?((, tile date of theyIaF;er @51(b) or 356(a)(1) is treated as purg ™ generally presume that no less-tha

: ive-percent shareholder of a corporatiot
rect purchase is used. The proposed regf@sed on the date of the exchange or d{aécquired stock by purchase during th

lations contain a series of examples!/iPution. five-year period. This presumption doe:
similar to those on pages 1090 and 1094, pstantial Diminution of Risk not apply to any less-than-five-percen
of the Conference Report, demonstrating shareholder that, at any time during th
the operation of these rules. As in section 355(d)(6), the pmposecﬁve-year period, is related to, acted pur

regulations provide that the running of the, 11t to a plan or arrangement with, o
five-year period under section 355(d)(3),5|4s stock that is attributed to a share

Under section 355(d)(5)(C), if any per-S Suspended for any period during whiclyq|qer that is not a less-than-five-percer
son acquires property from another pef'€ holder's risk of loss is substantially dig 4 enolder at any time during the five
son who acquired the property by purMinished by an option, a short sale, anyea period. If an acquiring corporation
chase, and the adjusted basis of trfpecial class of stock (including trackin cquires Distributing in a transferred
property in the hands of the acquirer is gestock), or any other device or transactiony . i< transaction, Distributing may apply
termined in whole or in part by referencqey pyty to Determine Stockholders and Poth the reporting stock presumption an
to the adjusted basis of the property in the Presumptions the less-than-five-percent shareholde
hands of the other person, the acquirer is presumption to determine whether sectio
treated as having acquired the property by The proposed regulations provide tha55(d) applies to a distribution of Con-
purchase on the date it was acquired by determining whether section 355(d) aptrolled stock to the acquiring corporation
the other person. This rule applies, foplies to a distribution, Distributing mustdue to preacquisition stock purchases b
example, where stock of a corporatiomletermine whether a disqualified persomistributing’s former shareholders.
with a purchased basis is acquired in holds its stock or the stock of any distrib-
section 351 transfer or a reorganizationted Controlled. For this purpose, a corProposed Effective Date
qualifying under section 368(a)(1)(B), butporation is deemed to have knowledge of
does not apply if the stock of a formethe existence and contents of all scheq-
common parent is acquired in a grouples, forms, and other documents file . i . .
structure change. with or under the rules of the Securitieg > ¢ pUb“Sh?d as final regulations

Under proposed §1.355-6(d)(2)(i)-and Exchange Commission, including,he Federal Reg|ster,exc.ept. thgt they
(B)(2), transferred stock is treated as puwithout limitation, any Schedule 13D Orwou'ld not apply to any Q|str|but|ons o
chased on the date of a transfer if th#3G (or any similar schedules) and!"'Ng pursqant to a written agre_e_meq
stock is transferred in a liquidation, ancamendments, with respect to any relevamh'c_h Is (subject to customary cor_1d|t|ons,
the liquidating corporation recognizescorporation. bmd_lng on th_e date the_regu_latlons ar
gain or loss with respect to the transferred The proposed regulations provide thafUPlished as final regulations in thed-
stock as described in section 334(b)(1), absent actual knowledge to the contrar)‘f:ral Register,and at all times thereafter.
to the extent the basis of the transferredith respect to reporting stock, Distribut-specia| Analyses
stock is increased through the recognitiomg may presume that all schedules,
of gain by the transferor under sectioiorms, or other documents are timely It has been determined that this notic:
362(a) or (b). filed, accurate, and completdReporting of proposed rulemaking is not a signifi-

Transferred Basis Rule

The proposed regulations would apply
distributions occurring after the regula:



cant regulatory action as defined in Exeang of the speakers will be prepared afteir.
utive Order 12866. Therefore, a regulathe deadline for receiving outlines has.
tory assessment is not required. It alspassed. Copies of the agenda will be
has been determined that section 553(layailable free of charge at the hearing. 1.
of the Administrative Procedure Act (5 i . 2.
U.S.C. chapter 5) does not apply to thedarafting Information 3.

regulations, and, because the regulationsThe principal author of these proposed

do not impo?? a collection of informaFianegulations is Phoebe Bennett, Office of
on small entities, thehReguIatory Flex'b'l'the Assistant Chief Counsel (Corporate):
ity Act (5 U.S.C. chapter 6) does no owever, other personnel from the IRS"

apply. Pursuant to sectior_1 780_5(f) of th(:émd Treasury Department participated it
Internal Revenue Code, this notice of prog, . development

posed rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small *

Business Administration for comment on i
its impact on small business. PART 1—INCOME TAXES

* k K* %

Comments and Public Hearing : ! :
part 1 is amended by adding an entry i

Before these proposed regulations angumerical order to read in part as follows:
adopted as final regulations, considera- Authority: 26 U.S.C. 7805 * * *
tion will be given to any written or elec-Section 1.355-6 also issued under 26
tronic comments (preferably a signed).S.C. 355(d)(9). * * *
original and eight (8) copies, if written) Par. 2. Section 1.355-0 is amended by;
that are submitted timely to the IRS. The 1, Revising the section heading. |
IRS and Treasury specifically request 2. Revising the entries for §1.355-6. '
comments on the clarity of the proposed The revisions read as follows:
rule and how it may be made easier to un-
derstand. All comments will be available81.355-0 To facilitate the use of
for public inspection and copying.

A public hearing has been scheduled fdists the major paragraphs in those
September 21, 1999, beginning at 10 a.riections.
in room 2615 of the Internal Revenue
Building, 1111 Constitution Avenue, NW,
Washington, DC. Due to building security§1.355-6 Recognition of gain on certain
procedures, visitors must enter at the 10ffistributions of stock or securities in
Street entrance, located between Constitdontrolled corporation.
tion and Pennsylvania Avenues, NW. In
addition, all visitors must present phot@.
identification to enter the building. Be-1.
cause of access restrictions, visitors wil-
not be admitted beyond the immediate er3-
trance area more than 15 minutes beforb
the hearing starts. For information aboua.
having your name placed on the building
access list to attend the hearing, see tie
“FOR FURTHER INFORMATION CON- 2.
TACT” section of this preamble. i.

The rules of 26 CFR 601.601(a)(3)i.
apply to the hearing. Persons who wish tb.
present oral comments at the hearing must
submit written or electronic comments
and an outline of the topics to be dist.
cussed and the time to be devoted to eaih

* kK k *x %

Conventions. i.
Distributing securities.
Marketable securities.
Examples.

Five-year period.
General rules and purposes of sectian
355(d). 1.
Disqualified distributions in general. i.
Disqualified stock. ii.
In general. iii.
Purchase. a.
Certain distributions not disqualified1.
distributions because purposes off
section 355(d) not violated.

In general. ii.

topic (preferably a signed original andii. Purchased basis. 1.
eight (8) copies, if written) by August 31,iv. Purchased interest no longer held.
1999. A period of 10 minutes will be al-v. Examples. i.
lotted to each person for making com4. Anti-avoidance rule.

ments. An agenda showing the scheduil- In general.

Disqualified person. iii.

Example.

Whether a person holds a 50 percen
or greater interest.

In general.

Valuation.

Effect of options, warrants, convert-
ible obligations, and other similar in-
terests.

Application.

General rule.

Options deemed newly issued.

(A) Exchange, adjustment, or alteration

of existing option.

(B) Certain compensatory options.

Effect of treating an option as exer-
cised.

Paragraph 1. The authority citation fof”) In general. _
(B) Cash settlement options, phantom

stock, stock appreciation rights, cer-
tain notional principal contracts, or
similar interests.

(C) Stock purchase agreement or similat

arrangement.

Instruments treated as options.
Instruments generally not treated as
options.

(A) Escrow, pledge, or other security

agreements.

881.355-1 through 1.355-6, this section (B) Compensatory options.

(1) General rule.

(2) Exception.

(C) Certain stock conversion features.
(D) Options exercisable only upon death,

disability, mental incompetency, or
retirement.

(E) Rights of first refusal.
(F) Other enumerated instruments.

Reasonably certain that the option
will be exercised.

(A) In general.
(B) Stock purchase agreement or similar

arrangement.

Examples.

Plan or arrangement.

In general.

Understanding.

Examples.

Purchase.

In general.

Definition of purchase under section
355(d)(5)(A).

Section 355 distributions.

Examples.

Exceptions to definition of purchase
under section 355(d)(5)(A).
Acquisition of stock in a transaction
which includes other property or
money.



(A) Transferors and shareholders ofii. Purchase between persons treated #®m any example as to whether any re

transferor or distributing corpora- one person. quirements of section 355 other thar
tions. iv. Purchase by a person already treatdtiose of section 355(d), as specified, ar
(1) In general. as holding stock under sectionsatisfied.
(2) Exception. 355(d)(8)(A). (4) Five-year period. For purposes of
(B) Transferee corporations. v. Examples. this section, the terrfive-year period
(1) In general. 1. Transferred basis rule. means the five-year period (determine
(2) Exception. 2. Exchanged basis rule. after applying section 355(d)(6) and para
(C) Examples. i. Ingeneral. graph (e)(4) of this section) ending on the
i. Acquisition of stock in a distribution ii. Example. date of the distribution, but in no event
to which section 305(a) applies. 1. Substantial diminution of risk. beginning earlier than October 10, 1990.
ii. Section 1036(a) exchange. i. Ingeneral. (b) General rules and purposes of sec
1. Certain section 351 exchanges. Property to which suspension aption 355(d}>—(1) Disqualified distribu-
treated as purchases. plies. tions in general.In the case of a disquali-
i. Ingeneral. iii. Risk of loss substantially diminished. fied distribution, any stock or securities in
(A) Treatment of stock received by transiv. Special class of stock. the controlled corporation shall not be
feror. a. Duty to determine stockholders. treated as qualified property for purpose
(B) Multiple classes of stock. 1. Ingeneral. of section 355(c)(2) or 361(c)(2). In gen-
i. Cash item, marketable stock. 2. Deemed knowledge of contents o€ral, adisqualified distributionis any dis-
ii. Exception for certain acquisitions. securities filings. tribution to which section 355 (or so muck
(A) In general. 3. Presumptions as to securities filings.of section 356 as relates thereto) applies |
(B) Example. 4. Presumption as to less-than-five-perimmediately after the distribution—
i. Exception for assets transferred as cent shareholders. (i) Any person holds disqualified stock
part of an active trade or business. 5. Examples. in the distributing corporation that consti-
(A) In general. a. Effective date. tutes a 50 percent or greater interest i
(B) Active conduct of a trade or business. Par. 3. Section 1.355-6 is revised tsuch corporation; or
(C) Reasonable needs of the trade oead as follows: (if) Any person holds disqualified stock
business. §1.355-6 Recognition of gain on certairin the controlled corporation (or, if stock

(D) Consideration of all facts and cir-distributions of stock or securities in con-of more than one controlled corporation i

cumstances. trolled corporation—(a) Conventions— distributed, in any controlled corporation)
Exception for transfer between mem<{1) Distributing securities.Unless other- that constitutes a 50 percent or greater it
bers of the same affiliated group.  wise stated, any reference in this sectioerest in such corporation.

(A) In general. to stock of a corporation that is (or be- (2) Disqualified stock—(i) In general.

(B) Examples. comes) a distributing corporation include®isqualified stock is—

1. Triangular asset reorganizations.  a reference to securities of the corpora- (A) Any stock in the distributing corpo-

i. Definition. tion. See section 355(d)(3)(B)(ii)(Il) (dis-ration acquired by purchase during th

ii. Treatment. qualified controlled corporation stock in-five-year period; and

iii. Example. cludes controlled corporation stock (B) Any stock in any controlled corpo-

1. Reverse triangular reorganizationslistributed with respect to purchased disation—
other than triangular asset reorganitributing corporation securities). (1) Acquired by purchase during the
zations. (2) Marketable securitiesUnless oth- five-year period; or

i. Ingeneral. erwise stated, any reference in this section (2) Received in the distribution to the

ii. Letter ruling and closing agreement. to marketable stock includes a referencextent attributable to distributions on any

iii. Examples. to marketable securities. stock in the distributing corporation ac-

1. Treatment of group structure (3) Examples.For purposes of the ex-quired by purchase during the five-yea
changes. amples in this section, unless otherwisperiod.

i. Ingeneral. stated, assume that P, S, T, X, Y, N, HC, (ii) Purchase. For the definition of a

ii. Adjustments to basis of higher-tierD, D1, D2, D3, and C are corporations, Apurchasefor purposes of section 355(d)
members. and B are individuals, shareholders arand this section, see section 355(d)(5) ar

iii. Example. not treated as one person under sectigaragraph (d) of this section.

1. Special rules for triangular asset reor355(d)(7), stock has been owned for more (3) Certain distributions not disquali-
ganizations, other reverse triangulathan five years and section 355(d)(6) anfled distributions because purposes o
reorganizations, and group structur@aragraph (e)(4) of this section do nosection 355(d) not violated(i) In gen-
changes. apply, no election under section 338 (ieral. Notwithstanding the provisions of

a. Deemed purchase and timing rules. available) is made, and all transactionsection 355(d)(2) and this paragraph (b),

1. Attribution and aggregation. described are respected under general tdistribution is not a disqualified distribu-

i. Ingeneral. principles, including the step transactiortion if the distribution and any related

Purchase of additional interest. doctrine. No inference should be drawtransactions do not violate the purposes «



section 355(d) as provided in this paraof this section are not violated. Adid not increase dition, and P is a disqualified person under paragrapl
graph (b)(3) A distribution does not vio-rect Sr i_ndi_reci] owcnershii(J in D1 or C. I: adgliti;an,gé?;;ii) c:jf this sectiorri. (‘g;l(z)i(o;upfoshes of section
. . 's basis in the C stock is not a purchased bas. under paragrap i) of this section are
late the purpo§es' of §ectlon 355(d) if thgnder paragraph (b)(3)(iii) of this section becauseiolated. P did not increase direct or indirect owner-
effect Of. the .dlstributlon and any relatecgoth the D1 and the C stock are treated as acquirstip in D1 or C. However, P’s basis in the C stock is
transactions is neither— by purchase solely under the attribution rules of se@ purchased basis under paragraph (b)(3)(iii) of this
(A) To increase direct or indirect own-tion 355(d)(8) and paragraph (e)(1) of this sectiorsection because the D1 stock is not treated as a
ership in the distributing corporation OrAccordi(;leg, D:IL? d(ijstrdiputigg oi the C (sjtock to D is qijired 'by gtérsc(ré?(s; solgly under tEe( a;t(ti'-i)buiic:]ri rules
any controlled corporation by a disqua”_g;); a disqualified distribution un er_sectlonq section : ai1 paragraph (e)(1) o this sec
. (d)(2) and paragraph (b)(1) of this section. tion. Accordingly, D1’s distribution of the C stock
fied person; nor Example 2. Stock distributed in spin-off; pur-to P is a disqualified distribution under section
(B) To provide a disqualified personchased basisThe facts are the same Bsample 1, 355(d)(2) and paragraph (b)(1) of this section.
with a purchased basis in the stock of amgxcept that D immediately further distributes the C Example 5. Stock distributed in split-off with
controlled corporation. stockdto its shlilrehorllderzI (inclulciing A) pi(o raija. Thewnershii; irricreasel;( n? purchhased badtsowns 50k
T ; ra ; e D and C stock each is disqualified stock under sepercent of the stock of D, the remaining D stock is
(") Dlsqua“fled personA dl.squa“fled fion 355(d)(3) and paragraph (b)(2) of this sectionpwned by unrelated persons, D owns all the stock o
pers'onls any person (taklng Into accounl%alnd A is a disqualified person under paragrapl, and A purchases all of the P stock from the P
section 355(d)(7) and paragraph (c)(4) qb)(3)(ii) of this section. The purposes of sectiorshareholders. Within five years of As purchase, D
this section) that, immediately after a dis355(d) under paragraph (b)(3)(i) of this section ardistributes all of the C stock to P in exchange for P's
tribution, holds (directly or indirectly violated. Adid notincrease direct or indirect ownerD stock. Ais treated as having purchased 50 percer
under section 355(d)(8) and paragrapﬂwip inhD ordCt.‘ Howe\(/jer, As basis ri]n(g;((a:;; s)toikrilsi: the stocl|<(of b(;)th Dhand Ct;)n the daiteAr;urchase:
. . ) ie ._a purchased basis under paragrap iii) of thihe P stock under the attribution rules of section
(e)(l)_ of _thls_ SeCtlon) dlsquahfled stock Ir]section because the D stock is not treated as a&55(d)(8) and paragraph (e)(1) of this section. The
the distributing corporation or controlledyyired by purchase solely under the attribution rule€ stock received by P is attributable to a distribution
corporation that constitutes a 50 percert section 355(d)(8) and paragraph (e)(1) of this seen purchased D stock under section 355(d)(3)(B)(ii).
or greater interest in such corporatiortion- Accordingly, the further distribution is a dis- Accordingly, the D stock and the C stock each is dis-
(under section 355(d)(4) and paragrapgi.lallfled distribution _under_sectlon 355(d)(2) andqualified stock ur_lder sc_actlon 355(d)(3) _and paira-
(C) of this section). paragraph (b)(1) of this sgction. _ . . graph (b)(2) of this section, an‘q Alis _a dlsquallfled
. Example 3. Stock distributed in split-off withperson under paragraph (b)(3)(ii) of this section. The
(i) Purchased basis.A purchased ownership increase; purchased basiEhe facts are purposes of section 355(d) under paragraph (b)(3)(i
basisis basis in controlled corporationthe same aExample 1except that D immediately of this section are violated because, even though P’
stock that is disqualified stock, unless theurther distributes the C stock to A in exchange fobasis in the C stock is not a purchased basis unde
controlled corporation stock and any diSA’S_ purch;lsedblstock indp. 'Zh? C stock ret;eiveg téggragraph ((;))(3)(”0 of thhis sec(t:iofn, A incsrgased its
P— ; : is attributable to a distribution on purchase irect or indirect ownership in C from a ercent
mb_u“ng corporation stock Wlth respect t.osAtock under section 355(d)(3)(B)(ii), and A's basis irindirect interest to a 100 percent indirect iFr)nerest.
W_h'c_h the controlled corporathn stock IShe C stock is determined by reference to the adkccordingly, D’s distribution of the C stock to P is a
distributed are treated as acquired by pUjusted basis of A's purchased D stock under paratisqualified distribution under section 355(d)(2) and
chase solely under the attribution rules afraph (e)(3) of this section. Accordingly, the Dparagraph (b)(1) of this section.
section 355(d)(8) and paragraph (e)(1) dftock and the C stock each is disqualified stock Example 6. Stock distributed in split-off with no
this section. under section 355(d)(3) and paragraph (b)(2) of thiswnership increase; no purchased basi.pur-
. . section, and A is a disqualified person under parahases all of the stock of T. T later merges into D in
(iv) Purchased mFerESt n(? Ionger_heldgraph (b)(3)(ii) of this section. The purposes of se@ section 368(a)(1)(A) reorganization and A ex-
A person that acquires an interest in anyon 355(d) under paragraph (b)(3)(i) of this sectiorchanges its purchased T stock for 60 percent of th
entity by purchase ceases to be treated @s violated because A increased its ownership in §ock of D. D owns all of the stock of D1 and D2,
having acquired by purchase stock owneitbm a 60 percent indirect interest to a 100 percem1 and D2 each owns 50 percent of the stock of D3
by the entity under section 355(d)(8)(ij'reCt |rriteredstk,)an.d bezause As basi]s (Ig)t(g()e(?)St(f):E?iD?, owr?s all offtt:e 1s_to::k Ef (53 \(lelt?lrti fltve )iﬁaré
- ) a purchased basis under paragrap i) o s purchase of the T stock, istributes the
a_‘nd paragraph (e)(l) of this section at thseection. Accordingly, the further distribution is astock to D1 in exchange for all of D1's D3 stock. A
time when the person no longer holds thgsquaiified distribution under section 355(d)(2) ands treated as having acquired 60 percent of the T

directly purchased interest. paragraph (b)(1) of this section. stock by purchase on the date A purchases the
(v) Examples.The following examples Example 4. Stock distributed in spin-off; pur-stock under paragraph (e)(3) of this section. A'is
illustrate this paragraph (b)(3): chased basis.D1 owns all the stock of C. D pur- treated as having purchased 60 percent of the stoc

chases all of the stock of D1 for cash. Within fiveof D1, D2, D3, and C on the date A purchases the T

Example 1. Stock distributed in spin-off; no puryears of D's purchase of D1, P acquires all of thetock under the attribution rules of section 355(d)(8)
chased basisD owns all of the stock of D1, and D1 stock of D1 from D in a section 368(a)(1)(B) reorgaand paragraph (e)(1) of this section. The C stock re
owns all the stock of C. A purchases 60 percent dfization that is not a reorganization under sectioneived by D1 is attributable to a distribution on pur-
the D stock for cash. Within five years of As pur-368(a)(1)(A) by reason of section 368(a)(2)(E), angdhased D3 stock under section 355(d)(3)(B)(ii).
chase, D1 distributes the C stock to D. Ais treated &1 distributes all of its C stock to P. P is treated a&ccordingly, the D3 stock and the C stock each is
having purchased 60 percent of the stock of both Dhlaving acquired the D1 stock by purchase on theisqualified stock under section 355(d)(3) and para-
and C on the date A purchases 60 percent of the d@ate D acquired it under the transferred basis rule gfaph (b)(2) of this section, and A is a disqualified
stock under the attribution rules of section 355(d)(8ection 355(d)(5)(C) and paragraph (e)(2) of thiperson under paragraph (b)(3)(ii) of this section.
and paragraph (e)(1) of this section. The C stock reection. P is treated as having purchased all of thelbwever, the purposes of section 355(d) under para
ceived by D is attributable to a distribution on pur-stock on the date D purchased the D1 stock undgraph (b)(3)(i) of this section are not violated. A did
chased D1 stock under section 355(d)(3)(B)(ii). Acthe attribution rules of section 355(d)(8) and pararot increase direct or indirect ownership in D3 or C,
cordingly, the D1 and C stock each is disqualifie@yraph (e)(1) of this section, and the C stock receiveahd D1’s basis in the C stock is not a purchasec
stock under section 355(d)(3) and paragraph (b)(2) by P is attributable to a distribution on purchased Dbasis under paragraph (b)(3)(iii) of this section be-
this section, and A is a disqualified person undestock under section 355(d)(3)(B)(ii). Accordingly,cause the D3 stock is treated as acquired by pur
paragraph (b)(3)(ii) of this section. However, thehe D1 and C stock each is disqualified stock undehase solely under the attribution rules of section
purposes of section 355(d) under paragraph (b)(3)@ection 355(d)(3) and paragraph (b)(2) of this se®55(d)(8) and paragraph (e)(1) of this section. Ac-



cordingly, D3's distribution of the C stock to D1 issection if the distribution or another transinstrument is an option or stock unde
not a disqualified distribution under sectiongction or transactions are engaged in @eneral principles of tax law (such as suk
355(d)(2) and paragraph (b)(1) of this section. gy 01yred with a principal purpose tostance over form).

Example 7. Purchased basis eliminated by liqui= " . . . L.
dation; stock distributed in spin- of owns 30 per- @void the purposes of section 355(d) or (ii) General rule. In determining
cent of the stock of D, D owns all of the stock of D1this section with respect to the distribuwhether a person has acquired by pul
and D1 owns all of the stock of C. P purchases thgon. Without limiting the preceding sen-chase a 50 percent or greater interest unc
remaining 70 percent of the D stock for cashignce, the Commissioner may determingection 355(d)(4), an option to acquire
Within five years of P's purchase, P liquidates Dn g 1o existence of a related person, istock (as described in paragraphs (c)(3)(
transaction qualifying under sections 332 an i ! o . . .
337(a), and D1 then distributes the stock of C to #ermediary, pass-through entity, or similaand (vi) of this section) that has not bee
Prior to the liquidation, P is treated as having purp€rson (an intermediary) should be disreexercised when a distribution occurs i
chased 70 percent of the stock of D1 and C on tigarded, in whole or in part, if the intermedreated as exercised on the date it was |
date P purchases the D stock under the attributiqg\iary is formed or availed of with a prin-Sued or most recently transferred if—
rules of section 355(d)(8)(B) and paragraph (e)(1) o

this section. After the liquidation, however, under(Elpal purpose to avoid the purposes of (A) Its exercise (Whether by ftselt or in

paragraph (b)(3)(iv) of this section, P is not treate@€Ction 355(d) or this section. conjunction with the qeemed exercise o
as having acquired by purchase the D1 or the C (i) Example. The following example one or more other options) would cause
stock under section 355(d)(8)(B) and paragrapfilustrates this paragraph (b)(4): person to become a disqualified persor
(e)(1) of this section because P no longer holds the and

directly purchased interest in D. Under section Example. Post-distribution redemptiorB (B) Immediately after the distribution,

334(b)(1), P’s basis in the D1 stock is determined byholly owns D, which wholly owns C. With a prin- . . . . .
reference to D’s basis in the D1 stock and not by refipal purpose to avoid the purposes of sectio” is reasonably C?rtam (as despnbed I
erence to P's basis in D. Paragraph (d)(2)(i)(B) 0855(d), A, B, D, and C engage in the followingP@ragraph (c)(3)(vii) of this section) that
this section does not treat the D1 stock as newly putransactions. A purchases 45 of 100 shares of tiibe option will be exercised.
chased in P's hands because no gain or loss was reply class of D stock. Within five years after As  (jii) Options deemed newly issued
ognized by D in the liquidation. Accordingly, nei- purchase, D distributes all of its 100 shares in C to %A) Exchange, adjustment, or alteration
ther the D1 stock nor the C stock is disqualifiecand B pro rata. D then redeems 20 shares of B’s % existing option. For purposes of this
stock under section 355(d)(3) and paragraph (b)(®tock, and C redeems 20 shares of B's C stocl?. g op ’ purp o
of this section in P's hands, and the distribution igfter the redemption, A owns 45 shares and B ownBaragraph (c)(3), each of the following is
not a disqualified distribution under section35 shares in each of D and C. Under paragragfeated as a new issuance or transfer of :
355(d)(2) and paragraph (b)(1) of this section. (b)(4)(i) of this section, the Commissioner may treaeﬂsting option only if it materially in-
Example 8. Purchased basis eliminated by upA as owning disqualified stock in D and C that congregases the likelihood that an option wil
stream merger; stock distributed in spin-dif.owns  stitutes a 50 percent or greater interest in D and Be exercised—
all of the stock of D1, and D1 owns all of the stockmmediately after the distribution. Under that treat- .
of C. P purchases 60 percent of the D stock for casiment, the distribution is a disqualified distribution (l) An .EXChang_e of an option for an-
Within five years of P's purchase, D merges into P iminder section 355(d)(2). other option or options;
a section 368(a)(1)(A) reorganization, with the D (2) An adjustment to the terms of an
shareholders other than P receiving solely P stock in (C) Whether a person holds a 50 Perpption (including an adjustment pursuan
exchange for their D stock, and D1 then distributegent or greater interest(1) In general. to the terms of the option);

the stock of C to P. Prior to the merger, P is treategnder section 355(d)(450 percent or .
as having purchased 60 percent of the stock of D1 ( )( 5 P (3) An adJUStment to the terms of the

and C on the date P purchases the D stock under Jreater interesmeans stock possessing alinderlying stock (including an adjustmen

attribution rules of section 355(d)(8) and paragraphf@st 50 percent of the total combined volyrsuant to the terms of the stock);
(e)(1) of this section. After the merger, howevering power of all classes of stock entitled (4) A change to the capital structure of

under paragraph (b)(3)(iv) of this section, P is noto vote or at least 50 percent of the totahe issuing corporation; and

geattedkas hdaving a:quirggst()éf)?g)r(clgaseéhe D1 or tkz%llue of shares of all classes of stock. (5) An alteration to the fair market
stock under section and paragrap . - o .
(e)(1) of this section because P no longer holds the (2) Valuation. For purposes of sectionvalue of issuing corporation stock througt

directly purchased interest in D. Under sectio22(d)(4) and this section, all shares ofn asset transfer (other than regular, ord
362(b), P's basis in the D1 stock is determined bgtock within a single class are consideredary dividends) or through any other
reference to D’s basis in the D1 stock and not by refgp have the same value. But see paraeans.
(e secton coee ot et the B stock as ey pod 2PN YBVI(A) of this section (deter-  (B) Certain compensatory optiongin
chased in P's hands because no gain or loss was r'e@!natlon of Whether_|t Is reaSO_nF:lb|y ceroption described in paragraph (c)(3)(vi)-
ognized by D in the merger. Accordingly, neitheit@N that an option will be exercised). (B)(2) of this section is treated as issue
the D1 stock nor the C stock is disqualified stock (3) Effect of options, warrants, convert-on the date it becomes transferable.
under S?Ctlijonh355d(d)(3)daf;‘d p;raggaph (b)(2) of ;hi'rble obligations, and other similar inter-  (iv) Effect of treating an option as exer-
section in P’s hands, and the distribution is not a di H H H : H
qualified distribution under section 355(d)(2) angSte—(0) Application. This paragraph cised—(A) In general. For purposes of
paragraph (b)(1) of this section. ©(@3) _prowdes rules to determlne Whe|$ect|o_n 355(d), an qptlon that is treated é
an option is treated as exercised for puexercised under this paragraph (c)(3) i
(4) Anti-avoidance rule-(i) In gen- poses of section 355(d) (other than sec¢reated as exercised both for purposes |
eral. Notwithstanding any provision of tion 355(d)(6)). Except as provided indetermining the percentage of the voting
section 355(d) or this section, the Comthis paragraph (c)(3), an option is nopower of stock owned by the holder anc
missioner may treat any distribution as &eated as exercised for purposes of sefor purposes of determining the percent
disqualified distribution under sectiontion 355(d). This paragraph (c)(3) doesge of the value of stock owned by the
355(d)(2) and paragraph (b)(1) of thisiot affect the determination of whether amolder.



(B) Cash settlement options, phanton(c)(3), the following are not treated as op- (E) Rights of first refusal.A bona fide
stock, stock appreciation rights, certaintions, unless issued, transferred, or listedght of first refusal regarding the corpora-
notional principal contracts, or similar with a principal purpose to avoid the applition’s stock with customary terms, entered

interests. If a cash settlement option,cation of section 355(d) or this section:  into between stockholders of a corporation
phantom stock, stock appreciation right, (A) Escrow, pledge, or other security(or between the corporation and a stock:
paragraph (c)(3)(v)(B) of this section, orcurity arrangement in a typical lending (F) Other enumerated instruments.
similar interest is treated as exercised, thgansaction (including a purchase monef\ny other instruments specified in regula-
into stock of the issuirjg corporation. Iftomary commercial conditions. For thisdure'.' See §601.601(d)(2) of this chapt'er.
the amount to be received upon the exefyrpose, a security arrangement includes, (Vi) Reasonably certain that the option
reference to a multiple of the in_crease iBtock in escrow or under a pledge or Oth(getermina_tion of_ whether, _immediately
the value of a share of the issuing COMPQsecyrity agreement, or an option to acafter the distribution, an option is reason-
the value of a share of the stock on thﬁnder a loan. the facts and circumstances. In applyinc
date the option is issued, the option is (B) Compensatory options(1) Gen- the previous sentence, the fair marke
nqmber qf shares of such stock. A_pproéorporation with customary terms an&ermmed by tak|_ng into account contrpl
priate adjustments must be made in a jpremiums and minority and blockage dis-
situation in which the amount to be re'rector, or independent contractor in con* B) Stock h ; -
termined in another manner nection with the performance of serviceT (B) Stoc purtcAafe Egreer;en or simi-
' for the corporation or a person related to pr arrangement.A stock purchase agree-
under section 355(d)(7)(A) (and that is no . . .
lar arrangement. If a stock purchase . (A7)A) ( . easonably certain to be exercised if the
.excessive by reference to the services per-
deemed exercised, the purchaser is treat (i) Is nontransferable within the mean_action are subject only to reasonable clos
as having purchased of the stock under i
the terms of the agreement or arrangé- (i) Does not have a readily ascertain (viii) Examples. The following exam-
ment as though all covenants had bee ) . . ples illustrate this paragraph (c)(3):
g rble fair market value as defined H‘P paragraph (¢)(3)
agreement or arrangement is deemed . . :
. . 2) Exception. Paraagraph (c)(3)(vi)(B)- chases 40 percent of D’s only class of stock and a
have been exercised as of the date it is en-(%) P graph (c)(3)(vi)(B) ption to purchase an additional 20 percent of the C
. Stock. Assume that no control premium or minority
(V) Instruments treated as optionEor tion that becomes transferable. or blockage discount applies to the D stock underly-
. . The conversion feature of convertiblestock at $30 per share, and D’s stock has a fair mau
to the extent prowded in paragraph ket value of $27 per share on the date the option is is
treated as options: @ The stock is no_t convertible for a‘tstrictive covenants, may be exercised within five
(A) A call option, warrant, convertible least five years after issuance or transfefzars after its issuance, and is not described in parz
: : : 2) The terms of the conversion featurdnents generally not treated as options). Within five
vertible stock, put option, redemption 2) ears of As purchase of the D stock and option, D
redemption of stock), notional principaltion other than the Stoqk being converted e eives 40 percent of the C stock in the distribution.
contract (as defined in 81.446-3(c)) that (D) Options exercisable only uponimmediately after the distribution, D's stock has a
retirement. Any option entered into be- fair market value of $15 per share. At the time of the
stock, stock purchase agreemgnt or simi y op . istribution, A exchanges A's option for an option to
lar arrangement, or any other instrumerfveen stockholders of a corporation (or
that provides for the right to purchasestockholder and the corporation) with reang an option to purchase 20 percent of the C stock ¢
issue, redeem, or transfer stock (includingpect to the stock of either stockholder thatio per share. Based on all the facts and circum
. ; ; the distribution, that A will exercise its options.
(B) A cash settlement option, phantomty, mental incompetency of the StOCk.Under paragraph (c)(3)(iii)(A)) of this section, the
principal contract (as defined in §1.446€onnection with the performance of serthe original option was issued. Accordingly, the op-
3(c)) that provides for payment based owuices for the corporation or a person retions are treated as exercised by A on the date that
. . 0 percent of the D stock and 60 percent of the C
tere;t (except for stock). thatlls not excessive by reference t,O thS ock that is disqualified stock, and the distribution is
(vi) Instruments generally not treated asservices performed), the stockholder’s re; gisqualified distribution under section 355(d)(2)

notional principal contract described inagreementsAn option that is part of a se-holder).
option is treated as having been convertagan), if the arrangement is subject to cugions, a revenue ruling, or a revenue proce
cise of such an option is determined bys; example, an agreement for holdindVill be exercisee-(A) In general. The
ration’s stock on the exercise date OVEL,ire stock contingent upon a defaul@Ply certain to be exercised is based on a
treated as converted into a correspondirl_gral rule. An option to acquire stock in g value of stock underlying an option is de-
"Bonditions provided to an employee, d

counts.

ceived upon exercise of the option is de-
(C) Stock purchase agreement or simi- Enent or similar arrangement is treated a:

r

agreement or similar arrangement i parties’ obligations to complete the trans-
%)émed) and that
in nditions.
ng of §1.83-3(d); and g conditions
satisfied and all contingencies met. Th
.83-7(b). Example 1.D owns all of the stock of C. A pur-

tered into or most recently assigned. (1) Of this section ceases to apply to an o
purposes of this paragraph (c)(3), except (C) Certain stock conversion featuresSing the option. The option permits A to acquire the
(c)(3)(vi) of this section, the following are stock, provided that— sued. The option is subject to no contingencies or re
obligation, the conversion feature of Conand graph (c)(3)(vi) of this section (regarding instru-
agreement (including a right to cause th@o not require the tender of any ConS|der%istributes the stock of its subsidiary C pro rata and A
provides for the payment of amounts irdeath, dlsablllty, mental incompetency, ofair market value of $30 per share and C's stock has

urchase 20 percent of the D stock at $20 per shar
an option on an option). is exercisable only upon the death, disabiftances, it is reasonably certain, immediately after
stock, stock appreciation right, notionaholder, or, in the case of stock acquired ify,pjjyteq options are treated as issued on the da
the price of stock, or any other similar indated to it under section 355(d)(7)(A) (ancpurchased the original option. Ais treated as owning
options. For purposes of this paragraphirement. and paragraph (b)(1) of this section.



Example 2 D owns all of the stock of C. Apur- sion of one or more other existing olso the underwriter (without regard to whether it is
chases 37 percent of D’s only class of stock. B °Wr}§rospective shareholders. However, th%firm commitment or best efforts underwriting) for
38 percent of the D stock, and the remaining 25 per-_ .. . . . . . a primary or secondary offering of D stock. The re
cent is owned by 20 individuals, each of whom own?ar“c'patlor? by creditors in formUIatmg asult is the same.
less than five percent of D's stock. A purchases aRlan for an insolvency workout or a reor- iy The facts are the same as in paragraph (i) c
option to purchase an additional 14 percent of the ganization in a title 11 or similar casetisExample 3except that, instead of an investment
stock from shareholders other than B for $50 pefwhether as members of a creditors’ conpdvisor recommending that clients purchase [
share. The option is subject to no contingencies Phittee or otherwise) and the receipt 0ftock, the trustee of several trusts qualified unde
restrictive covenants, may be exercised within five . . . . . section 401(a) sponsored by unrelated corporatior
years after its issuance, and is not described in parsclt-OCk by creditors in satisfaction of m'causes each trust to purchase the D stock. The res
graph (c)(3)(vi) of this section. Within five years ofdebtedness pursuant to the workout or s the same, provided that the trustee’s investmel
A's purchase of the option and 37 percent interest iarganization do not cause the creditors taecision made on behalf of each trust was not bas
D, D distributes the stock of its subsidiary C pro ratdye considered as acting pursuant to a pl&n the investment decision made on behalf of one
anq Areceives 37 percent of th.e C.stock in the dlstrbr arrangement. more of the other trusts.
bution. At the time of the distribution, A exchanges ... .
its option for an option to purchase 14 percent of the (”I)_ Examples. The foIIowmg“exam-_ (d) Purchase—(1) In generat—(i) Def-

D stock at $25 per share and an option to purchafd€s illustrate paragraph (c)(4)(ii) of thisyition of purchase under section 355(d)

14 percent of the C stock at $25 per share. Assurs&ction: (5)(A) Under section 355(d)(5)(A), ex-

that, although a shareholder that owned no D or C . . . .
stock would pay only $20 per share for D or C stock Example 1.D has 1,000 shares of common stociC€PL as otherwise provided in sectior

immediately after the distribution, a shareholder iutstanding. A group of 20 unrelated individuals355(d)(5)(B) and (C), purchasemeans
As position would pay $30 per share for 14 percerivho previously owned no D stock (the Group) agreany acquisition, but only if—

of the stock of D or C because of the control preamong themselves to acquire 50 percent or more of (A) The basis of the property acquirec
mium which attaches to the shares. The control pr&'s stock. The Group is not a person under sectiop, e nands of the acquirer is not deter
mium is taken into account under paragrapff701(a)(1). Subsequently, pursuant to their under- . d

(c)(3)(vii)(A) of this section to determine whether Astanding, the members of the Group purchase edg!Ned— )

is reasonably certain to exercise the options. Baséhares of D common stock from the existing D (1) In whole or in part by reference to
on all the facts and circumstances, it is reasonabBhareholders (a total of 60 percent of the D stockjhe adjusted basis of such property in th
certain, immediately after the distribution, that Awith each member purchasing 30 shares. Und¢jands of the person from whom acquirec
will exercise its options. Under paragraphparagraph (c)(4)(ii) of this section, the members g
(c)(3)(iii)(A) of this section, the substituted optionsthe Group have a formal or informal understanding . .
are treated as issued on the date the original opti@mong themselves to make a coordinated acquisi- (2) Under section _1014(a)’ an,d .

was issued. Accordingly, the options are treated don of stock. Their interests are therefore aggre- (B) The property is not acquired in an
exercised by A on the date that A purchased the origated under section 355(d)(7)(B), and they areéxchange to which section 351, 354, 35¢
inal option. Under paragraph (c)(2) of this sectionfreated as one person who purchased 600 sharesggf356 applies.

all shares of D and C are considered to have tH2's stock for purposes of section 355(d). (ii) Section 355 distributions.Para-
same value to det_ermlne the amou_nt of stpck Ais Example 2. D has 1,00_0 ;hgres of oyutstandmggraph (d)(l)(l)(B) of this section includes
treated as purchasing under the options. Ais treatstbck owned by unrelated individuals. D’s manage® . o ) .
as owning 51 percent of the D stock and 51 percentent is concerned that D may become subject to&l! Se€ction 355 distributions, whether in
of the C stock that is disqualified stock, and the disgakeover bid. In separate meetings, D's manag&€Xxchange (in whole or in part) for stock ol
tribution is a disqualified distribution under sectionment meets with potential investors who own ngro rata.

355(d)(2). stock and are friendly to management to convince (iii) Examples. The following exam-

them to acquire D’s stock based on an understandi : ; .
(4) Plan or arrangemenrt(i) In gen- that D will assemble a group that in the aggregat%ﬂes Hllustrate this paragraph (d)(1):

eral. Under section 355(d)(7)(B), if two will acquire more than 50 percent of D’s stock. Sub- Example 1. Section 304(a)(1) acquisitioA,

or more persons act pursuant to a plan a?quentﬂy% 1D5 Oftthise LiJnvc(]estors each EU("C)TZ)S(‘?i f‘z}ﬁo owns all of the stock of P and T, sells the T
i isitinnRercent of D's stock. Unaer paragrapn (€)(4)(I) Oktock to P for cash. The T stock is not marketabl

arrangement with respect to acquisitions; : . .
9 P q %ﬁs section, the 15 investors have a formal or infolsiock under section 355(d)(5)(B)(ii) and paragrapt

of stock in the dIStr_lbu“ng COrporation Ofyg) understanding among themselves to make a C@H)(3)(ii) of this section. A is treated under sectior
controlled corporation, those persons argdinated acquisition of stock. Their interests argga(a)(1) as receiving a distribution in redemptior
treated as one person for purposes of sdgerefore aggregated under section 355(d)(7)(Bhf the P stock. Under section 302(d), the deemed r
tion 355(d). and they are treated as one person who purchasgémption is treated as a section 301 distributior
(ii) Understanding. For purposes of 600 shares of D stock for purposes of section 35_5(%ssume tha_t ur_‘lder_ se(?tions 394(b)(2) and 301(c)(1
section 355(d)(7)(B), two or more per- Example 3.() D has 1,000 shares of outstandingal| of the distribution is a dividend. A and P are
>/  F=""stock owned by unrelated individuals. An investtreated in the same manner as if A had transferre

sons who are (or will after an acquisitiorment advisor advises its clients that it believes D'the T stock to P in exchange for stock of P in a trans
become) shareholders (or are treated asck is undervalued and recommends that they agetion to which section 351(a) applies, and P ha
shareholders under paragraph (c)(3)(ii) ofuire D stock. Acting on the investment advisor'shen redeemed the stock P was treated as issuing
this section) act pursuant to a plan ol commendation, 20 unrelated mduvudu_als ’each pL_J[he transacngn. Unde_r section 362(a), P’s basis |
. ._chases 30 shares of D stock. Each client's decisiahe T stock is determined by reference to As ad

arrangement Wlth_ respect to an aCqUIS{ias not based on the investment decisions made Jsted basis in the T stock, and there is no basis i
tion of stock only if they have a formal orone or more other clients. Because there is no foerease in the T stock because A recognizes no ga
informal understanding among themmal or informal understanding among the clients ton the deemed transfer. Accordingly, P’s acquisitio
selves to make a coordinated acquisitiomake a coordinated acquisition of D stock, their inef the T stock from A is not a purchase by P unde

of stock. A principal element in determin-l€rests are not aggregated under sectiogection 355(d)(5)(A)(i)(I) and paragraphs

ing if such an understanding exists i%}55@)(7)(8) and they are treated as making separgi)(1)(i)(A)(1) and (d)(2)(i)(B) of this section.

. .. urchases. Example 2. Section 338 electioR.owns all of
whether the investment decision of each i The facts are the same as in paragraph (i) dhe stock of S and no other assets. X acquires all

person is based on the investment deahis Example 3except that the investment advisor isthe P stock from the P shareholders and makes -



election under section 338. Under sectiorecognition of gain by the transferormarketable stock, or any debt of the trans

35:5((‘)(5)(/2)' X has ag‘;‘gre" ”‘de '; stock by IDlgunder section 362(a) or (b). feror. The property treated as acquired by

phase: under section 338(a) and (b), P s treated as, ) £y o mples The following examples purchase is the property received by the
aving sold all of its assets at fair market value and . . .

purchased the assets as a new corporation as of tHeiStrate this paragraph (d)(2)(i): transferor n the exchange.

beginning of the day after the acquisition date for an (B) Multiple classes of stocklf the

. Example 1. (i) A owns all the stock of T. T h . . .
mount | to th rch r f the P stock. . . . .
amount equal to the purchase price of the Socrperges into D in a transaction qualifying under Sect_ransferor in a transaction described in

Accordingly, P is treated as having purchased all gf |\ "350 . 11(a) " with A exchanging all of the T S€ction 355(d)(5)(B) receives stock or se-
the S stock under section 355(d)(5)(A). stock for D stock and $100 cash. Under sectiogurities of more than one class, or re-

(2) Exceptions to definition of purchasef’%(a)(l)’ Arecognizes $100 of the realized gain ogejves both stock and securities, then th

- he transaction. Under section 358(a)(1), A's basi . ‘
under section 355(d)(5)(A)The follow- in the D stock equals As basis in the T stock, deamount of stock or securities purchased i

ing acquisitions are not treated as pulreased by the $100 received and increased by tH€t€rmined in a manner that correspond
chases under section 355(d)(5)(A) gain recognized, also $100. Under paragrapto the allocation of basis to the stock or

(i) Acquisition of stock in a transaction(@@)()(A) of this section, Ais not treated as havingsecurities under section 358. See §1.358

) A hased the D stock f f secti
which includes other property or morey gggﬁd)?ssf e b stociior purposes of sectiop(p).

(A) Transferors and Shareholders Of tranS— (||) The facts are the same as in paragraph (|) of (“) CaSh Item’_ marketable StOCIEOf i
feror or distributing corporations—(1) In  this Example,except that rather than D stock andPUrPOSES of section 355(d)(5)(B) and this
general. An acquisition of stock permitted $100 cash, Areceives D stock and stock in C, a coparagraph (d)(3), either or both of the

to be received by a transferor of propertgnoratlon not a party to the reorganl_zatlon, with afa}termscash itemand marketable stockn-
ithout th it f gai d arket value of $100. Under section 358(a)(2), A%Iude personal property within the mean-
without the recognition of gain under SeCpqgis in the C stock is its fair market value, or $100;

tion 351(a), or permitted to be receivedinder paragraph (d)(2)()(A3) of this section, Ais g Of section 1092(d)(1) and §1.1092(d)-
without the recognition of gain under sectreated as having purchased the C stock, but not tle Without giving effect to section

tion 354 or 355, is not a purchase to th® Stock, for purposes of section 355(d)(5). 1092(d)(3).

. . Example 2. A purchases all of the stock of D, iiiy Exception for certain acquisi-
e)ftent sect|o_n_35§(a)(1)_ applles to dete(&hich is not marketable stock, on Date 1 for $90tio$15)—(A) Inp eneral. Except to thqe ex-
mine the recipient’s basis in the stock rewithin five years of A's purchase, on Date 2, A con- 9 ' P

ceived, whether or not the recipient alsoibutes the D stock to P in exchange for P stockeNt provided in paragraph (e)(3) of this
recognizes gain under section 351(b) dgyorth $90 and $10 cash in a transaction qualifyingection (|nt9rest received in eXChange fol
356. But see paragraph (e)(3) of this Seepder section 351. Under section 362(a), P’s ban:$urchased interest in exchanged basi

i . . . in D is $100. P is treated as having purchased gt?ansaction treated as purchased). an a
tion (interest received in exchange for purge cent ($90 worth) of the D stock on Date 1 under P )

chased interest in exchanged basis transaection 355(d)(5)(C) and paragraph (e)(2)(i) of tniglUiSition Of stock in a corporation in a

tion treated as purchased). section and as having purchased 10 percent ($E@Ction 351 transaction by one or more
(2) Exception.To the extent there is re-worth) of the D stock on Date 2 under paragrapfpersons in exchange for an amount o
ceived in the exchange or distribution, iHD M (B)(@) of this section. stock in another corporation (the trans-

addition to stock described in paragraph (ji) Acquisition of stock in a distribu- ferred corpora_t|on) that meets the require
(d)(2)()(A)(1) of this section, stock thattion to which section 305(a) appliegan  MENts Of section 1504(a)(2) is not a pur-
is other property under section 351(b) O&cquisition of stock in a distribution qual-CM'@S€ Py the transferor or transferors
356(a)(1), the stock is treated as purifying under section 305(a) is not a purf€9ardless of whether the stock of the
chased on the date of the exchange or dighase to the extent section 307(a) applid@sferred corporation is marketable
tribution for purposes of section 355(d). to determine the recipient's basis. HowStoCK under section 355(d)(5)(B)(ii) and
(B) Transferee corporations(1) In ever, to the extent the distribution is ofa@ragraph (d)(3)(ii) of this section.
general. An acquisition of stock by a cor-rights to acquire stock, see paragraph (B) Example. The following example
poration is not a purchase to the exterft)(3) of this section for rules regarding!lustrates this paragraph (d)(3)(iii):
section 334(b) or 362(a) or (b) applies teptions, warrants, convertible obligations, Example. D’s two classes of stock, voting com-
determine the corporation’s basis in thand other similar interests. mon and nonvoting preferred, are both widely held
stock received. But see section 355(d)- (iii) Section 1036(a) exchangén ex- ?”dtpus”g'y ”‘?‘t‘)’e(‘jj-_ The ?O”Viggg pre‘fle”e: stock
(5)(C) and paragraph (e)(2) of this sectioshange of stock qualifying under sectiorbi ast Zﬁ o t‘:]secg Seiocrisserf;ﬁ(r;table S‘c))f:k)'un deir;f
(purchased property transferred in transt036(a) is not a purchase by either party,, 355(d)(5)(B)(ii) and paragraph (d)(3)(ii) of this
ferred basis transaction is treated as pule the exchange to the extent the basis éction. D's board of directors proposes that, for
chased by transferee). the property acquired equals that of thealid business purposes, D's common stock shoulc
(2) Exception. If a corporation ac- property exchanged under sectiofe held by aholding company, HC, butits preferred
quires stock, the stock is treated as put-031(d). stock should not be transferred to HC. As proposed
L . . the D common shareholders exchange their D stocl
chased on the date of the stock acquisition (3) Certain section 351 exchange§OIer for HC common stock in a section 351(a)
for purposes of section 355(d)— treated as purchases(i) In generak(A) transaction. The D preferred shareholders retair
(i) If the liquidating corporation recog- Treatment of stock received by transferotheir stock. HC acquires an amount of D stock tha
nizes gain or loss with respect to th&Jnder section 355(d)(5)(B), a purchasé&eets the requirements of section 1504(a)(2). Al-
transferred stock as described in sectigncludes any acquisition of property in aﬁhough the D common stock was marketable stock

. . . in the hands of the D shareholders immediately be:
334(b)(1); or eXChange to which section 351 applles tFeure the transfer, and the D nonvoting preferred

(i) To the extent the basis of the transthe extent the property is acquired in eXstock is marketable stock after the transfer, the T
ferred stock is increased through théhange for any cash or cash item, anghareholders are not treated as having acquired tr



HC stock by purchase (except to the extent the eably anticipated future needs only if the Example 1.Publicly traded P has wholly owned
changed basis rule of paragraph (e)(3) of this sectigpansferor and transferee have SpeCifi(,s since 1990. S is engaged in the business of col
may apply to treat HC stock as purchased on the .. . . . uter software development and is developing a ne
date the exchanged D stock was purchased). _?ﬁflnlte’ land feaSItble plgnstLortt.r;elr us,egoftware platform for use in the managed health ca
(iv) Exception for assets transferred aste %SZ ?o?n;ntrirc];sat;zqfﬂtrjre :ee'desn:zt;]r\hdustry. Over a period of four years beginning or
part of an active trade or business{A) nae P Qhnuary 31, 2000, Pcontrlbutesasubstannal_ amou
. than present needs be used as expedi-<ash to S solely for the purpose of funding the

In general. Except to the extent provided

i ) - tiously as possible consistent with théoftware platform development. On completion of
in paragraph (e)(3) of this section, an a%usin)éss pf)urpose for retention of thie software platform in January of 2004, 60 percer

quisition not described in paragraphItems Future needs are not reasonabi{gth? value of the S stock is attributable to the cas
(d)(3)(iii) of this section of stock in ex- e - ] ntrlbuthns made within the last four years. The.F
chanage for anv cash or cash item anamICIpated if they are uncertain or vagugroup’s primary lender requires that S separately ir
9 y ' r where the execution of the plan fororporate the software platform and related asse
marketable stock, or any debt of the trans; b sty i ”
' %heir use is substantially postponed. Th@nd distribute the new subsidiary to P as a conditio

feror in a section 351 transaction is not a . of providing required funding to market the plat-
purchase if— reasonable n?eds of a trade °_r bUSIne%c>§m. Accordingly, on February 1, 2004, S forms N,
(1) The transferor is engaged in the a are generally its nee_ds at t_he time of th&ntributes the platform and related assets to N, ar
. q f d busi d ransfer of the business including theiistributes all of the N stock to P in a transaction in
tive conduct o a trade or USINESS UNAGH, g However, for purposes of applyindgended to qualify under section 355(a). P, S, and |
paragraph (d)(3)(iv)(B) of this section an ection 355(d) to a distribution, eventill not leave the affiliated group in any transaction
the transferred items (including debt in- L ' lated to the cash contributions. Under paragrag
. . ) CEhrough the date immediately after they t treated h f additional S st
business) are used in the trade or businesg,_, .. . . 1 : are noi treated as purcnases of adaitional > sto
) stribution (including whether plans forand the distribution of N from S to P is not a disqual
(2) The transferred items do not excee he use of transferred items have begfed distribution under section 355(d)(2) and para:
the reasonable needs of the trade or bu%'()nsummated or substantially postponedjaph (b)(1) of this section.
ness under paragraph (d)(3)(iv)(C) of thi : : Example 2.0n Date 1, P contributes cash to its
section; ﬁ]ay be. considered to dEterml,ne Whethes[Jbsidiary S with a principal purpose to increase it
3 Tflle transferor transfers the items at the time of the transfer the items wergqck pasis in S. Sixty percent of the value of P's !
(3) X _ Sfecessary for the present and reasonabiyck s attributable to the cash contribution. Unde
part of the trade or business; and anticipated future needs of the business.paragraph (b)(4) of this section (anti-avoidance
. . p
(4) The transferee continues the active (D) Consideration of all facts and cir- 'ule). 60 percent of the S stock is treated as pu
conduct of the trade or business. cumstances Al facts and circumstances &125ed under section 355(d)(S)(B), notwithstandin
(B) Active conduct of a trade or busi- ] A o paragraph (d)(3)(v)(A) of this section. Accordingly,
are considered in determining whethegqy gistribution of a subsidiary of S to P within the

ness. _For purposes _Of this paragraphp;g paragraph (d)(3)(iv) applies. five-year period after Date 1 will be a disqualified
(d)(3)(iv), whether, with respect to the (v) Exception for transfer betweendistribution, regardless of whether P, S, and any di:
trade or business at issue, the transferg{empers of the same affiliated greup tributed S subsidiary remain affiliated after the dis-

and transferee are engaggd in the actiYA) In general. Except to the extent pro- g’(i)l:]l::iiggtig:d any transactions related to the cas
conduct of a trade or business is dete{jged in paragraph (e)(3) of this section '

mined under §1.355-3(b)(2) and (3), exan acquisition of stock (whether actual or (4) Triangular asset reorganizations
cept that— constructive) not described in paragraph@) Definition. A triangular asset reorgani-
(1) Conduct is tested before the transfefq)(3)(iii) and (iv) of this section in ex- zation is a reorganization that qualifies
(with respect to the transferor) and afteghange for any cash or cash item, maunder—
the transfer (with respect to the transgetable stock, or debt of the transferor in a (A) Section 368(a)(1)(A) or (G) by rea-
feree) rather than immediately after a dissection 351 transaction is not a purchasmn of section 368(a)(2)(D);
tribution; and if the transferor corporation or corpora- (B) Section 368(a)(1)(A) by reason of
(2) The trade or business need not hawgyns, the transferee corporation, and angection 368(a)(2)(E) (regardless of
been conducted for five years before itgistributed controlled corporation of thewhether section 368(a)(3)(E) applies), un
transfer, but it must have been conductegiansferee corporation are members of tHess the transaction also qualifies as eith
for a sufficient period of time to establishsame affiliated group as defined in sectioa section 351 transfer or a reorganizatio
that it is a viable and ongoing trade on504(a) before the section 351 transactiamder section 368(a)(1)(B); or
business. (if the transferee corporation is in exis- (C) Section 368(a)(1)(C), and stock of
(C) Reasonable needs of the trade ofence before the transaction) and do ndte controlling corporation rather than the
business.For purposes of this paragrapttease to be members of such affiliatedcquiring corporation is exchanged fol
(d)(3)(iv), the reasonable needs of thgroup in any transaction that is related tthe acquired corporation’s properties.
trade or business include only the amounhe section 351 transaction (including any (ii) Treatment. Notwithstanding sec-
of cash or cash items, marketable stocldistribution of a controlled corporation bytion 355(d)(5)(A), for purposes of section
or debt of the transferor that a prudenthe transferee corporation). But see par855(d), the controlling corporation in a
business person apprised of all relevagiraph (b)(4) of this section where theriangular asset reorganization is treate
facts would consider necessary for thé&ransfer is made for a principal purpose tas having—
present and reasonably anticipated futui@void the purposes of section 355(d). (A) Acquired the assets of the acquiret
needs of the business. Transferred items(B) Examples.The following examples corporation (and as having assumed ar
may be considered necessary for reasoiflustrate this paragraph (d)(3)(v): liabilities assumed by the controlling cor-



poration’s subsidiary corporation or to351 transfer) by the controlling corporadtion, P acquires all of the D stock in exchange solely
which the acquired corporation’s assettion if the controlling corporation ac- for P stock. After Date 2, and within five years after
were subject (the acquired liabilities)) in auired the surviving corporation’s asset§3t 1 D distributes its wholly owned subsidiary C
. . . . T . _to P. Pdoes not obtain a letter ruling and enter into
transgcnon in _whlch the coqtrolllng cor-gnd a_ssumed its Ilablll_tles ina tran;actlogosing agreement under paragraph (d)(5)(ii) of this
poration’s basis in the acquired corporain which the controlling corporation’s section. P would acquire 20 percent of the D stock
tion’s assets was determined under sebasis in the surviving corporation assetsy purchase on Date 2 under paragraph (d)(5)(i)(A)
tion 362(b); and was determined under section 362(b), arfd this section by operation of section 355(d)(5)(B)
(B) Transferred the acquired assets arttien transferred the acquired assets and #d Paragraph (d)(3)(v) of this section. The excep
acquired liabilities to its subsidiary corpo-abilities to the surviving corporation in a'°" ™ paradraph (d)3)(v) of this section does not
S . . ply because P and S became affiliated in the sam
ration in a section 351 transfer. section 351 transfer (see 881.358-6(C)(1)ansaction in which the section 351 transfer is
(|||) EXampIe. The fO”OWing eXampIe and (2)(||)(A) and 11502—30(b)), or deemed to occur. P would acquire 60 percent of the
illustrates this paragraph (d)(4): (B) The amount of surviving corpora-D stock by purchase on Date 1 under paragrapl
Example. Forward triangular reorganizatior? tion stock that would be treated as purd)(5)(i)(B) of this section because, under the trans-

. : i rred basis rule of section 355(d)(5)(C) and para-

forms S with $10 cash and T merges into Sin a reOEhaSEd (on the date the surviving Corpor%e}aph (e)(2) of this section, P is Ere)z(atze(d )as thoEgh F
ganization qualifying under section 368(a)(1)(A) bytlon, _SharehOIde,rS purChased thelpurchased the D stock on the date A purchased it
reason of section 368(a)(2)(D) in which the T sharesurviving corporation stock) if the con-accordingly, under paragraph (d)()(i) of this sec-
holders receive solely P stock in exchange for thefrolling corporation acquired the stock ofion, P is treated as acquiring the higher amount (6¢
T stock. T is not a common parent of a consolldat-:—:ﬂ,]e Surviving corporation in a transactiorpercent) by purchase on Date 1. D's distribution of

group of corporations. The $10 cash with which Fin which the basis in the surviving corpo< to P is a disqualified distribution under section

formed S will not be used in the acquired business. d)(2 d h (b)(1) of thi . |
: : ration’s stock was determined under seG>>(@(2) and paragraph (b)(1) of this section. In
T's assets consist only of assets part of and used i} addition, Ais treated as acquiring the P stock by pur-

its business with a value of $80, and $10 cash thattion 362(b) (see 881.358-6(c)(2)(i))(B) p,se on Date 1 under paragraph (e)(3) of this sec
not part of or used in T's business. T has no liabiliand 1.1502-30(b)). tion because As basis in the P stock is determined by
tlers]: hS \{\:;ILuse TsSt?uzlngss assitstln.l'll"s busljlphess (i) Letter ruling and closing agree- reference to As basis in the D stock.
§$"‘2’O'Cca;";]' pecome 52 dUS::;\S/Q T estment _Ungment. If a controlling corporation obtains (i) The facts are the same as in paragraph (i) o
- . P . . : @ Ietter rullng and enters Into a C|OS|ngh|s EXampIe,eXCept that P obtains a letter I'uling
paragraph (d)(4)(ii) of this section, Pis treated as a : ; ; nd enters into a closing agreement under which i
quiring the T assets in a transaction in which P'‘@greement under section 7121 in which g[grees 1o determine its basis in the D stock unde
basis in the T as_set§ was determiqed unde_r sectiggrees tp determine its basis in SurViVin§1.358—6(c)(2)(ii)(A). Under paragraph (d)(5)((i) of
362(2) anglr;]:ontrlbutl?g them to S in ﬁsgctéon 35?:orporat|on stock under 81.358-6(C)(2)mis section, section 355(d)(5)(B) (and paragraphs
ransfer. The exception in paragral v) of.. ' :
e P 2oty R a(nd)(s)égcam(A), or under §1.1502-30(b) by apply-(d)@)() through (v) of this section) applies, and
affiliated in the same transaction in which the sedd 81.358-6(c)(2)(ii)(A) (deemed assesection 355(d)(5)(C) (and paragraph (e)(2) of this

tion 351 transfer is deemed to occur. Accordingly, RCquisition and transfer by controllingsection) doels g%t apply. Aicrc:rdingly, iibstreatid &
is treated under section 355(d)(5)(B) and paragraptorporation), then section 355(d)(5)(B)Acduiring only 20 percent of the D stock by purchase
(d)(3)(iv) of this section as having purchased $20 03 . . on Date 2. D’s distribution of C to P is not a disqual-
i nd paragraph (d)(3)(i) through (iv) Ofified distribution under section 355(d)(2) and para-
the S stock, but is not deemed to have purchased tﬂ,? ti | d ti 355(d ' ; p
remaining $80 of the S stock Is section apply, and section 355(d)graph (b)(3) of this section.

(5)(C) and paragraph (e)(2) of this section
(5) Reverse triangular reorganizationsdo not apply. If a controlling corporation (6) Treatment of group structure

other than triangular asset reorganiza-obtains a letter ruling and enters into &hanges—(i) In general. Notwithstand-

tions—(i) In general. Except as provided closing agreement under section 712Mg section 355(d)(5)(A), for purposes of
in paragraph (d)(5)(ii) of this section, if aunder which it agrees to determine itsection 355(d), if a corporation succeed:
transaction qualifies as a reorganizatiohasis in surviving corporation stock undefnother corporation as the common parer
under section 368(a)(1)(A) by reason 081.358-6(c)(2)(ii)(B), or under §1.1502-0f a consolidated group in a group struc-
section 368(a)(2)(E) and also as either 30(b) by applying §1.358-6(c)(2)(ii)(B) ture change to which §1.1502-31 applies
reorganization under section 368(a)(1)(Bjdeemed stock acquisition), then sectiofhe new common parent is treated as hav
or a section 351 transfer, then either se855(d)(5)(C) and paragraph (e)(2) of thisng acquired the assets and assumed tt
tion 355(d)(5)(B) (and paragraph (d)(3)(i)section apply, and section 355(d)(5)(BJiabilities of the former common parent in
through (iv) of this section) or 355(d)-and paragraphs (d)(3)(i) through (iv) ofa transaction in which the new common

(5)(C) (and paragraph (e)(2) of this secthis section do not apply. parent’s basis in the former common par-
tion) applies. Regardless of which (iii) Example. The following example ent’s assets was determined under sectia
method the controlling corporation emd-illustrates this paragraph (d)(5): 362(b), and then transferred the acquirec
ploys to determine its basis in the surviv- assets and liabilities to the former com-

. K Example. Reverse triangular reorganization; .
ing corporation stock under §1'358_6(C)burchase.(i)Apurchases 60 percent of the stock of O parent (or, if the former common

(2)(ii) or 1.1502—30(b), the total amount on Date 1. D owns no cash items, marketable@rént does not survive, to the new com
of surviving corporation stock treated astock, or transferor debt, but holds cash that is néaion parent’s subsidiary) in a section 351
purchased by the controlling corporatiorpart of or used in D's trade or business under pargransfer, with the new common parent anc
will equal the higher of— g;?gzrffszg[‘s’)v‘;flazs Sgr‘:“t‘)’gt:”; tgi;:empsressegfd Fbrmer common parent being treated as
. (A) The amount of surviving COrPOra- o ves into D in a reorganizaﬂo;] qua”fying’under ot in the same afflllgted group at the time
tion stock that would be treated as pursection 368(a)(1)(B) and under section 368(a)(1)(Af the transfer (notwithstanding §1.1502—

chased (on the date of the deemed sectipyireason of section 368(a)(2)(E). In the reorganiza31(C)(2)).



(i) Adjustments to basis of higher-tier§1.1502-30(b) (applying 81.358-6(c)-stock of T for more than five years at the time of A's
members A higher-tier member that indi- (2)(i)(B) and (C) to a consolidated group)purchase. Ais deemed to have purchased 10 perc

_ . ; of P’s T stock on Date 1. If A later purchases an ac
rectly owns all or part of the former com-and §1.1502-31(d)(2)(ii) (reduction ofditional 41 percent of the stock of P on Date 2, A

mon parent’s stock after a group structurbasis adjustment in group Structur@gemed to have purchased an additional 41 perce
change is treated as having purchased thhange where new common parent aef p's T stock on Date 2. Because A and P are no
stock of an immediate subsidiary to the&uires less than all of the former commorelated persons under section 267(b), they are treat
extent that the higher-tier member’s basiparent stock); or as one person under section 355(d)(7)(A), and A |
in the subsidiary is increased under (i) Section 1.358-6(d) (reduction 0ftreated as owning all of P's T stock. Alis treated a

. . . . acquiring 51 percent of the T stock by purchase at tt
§1.1502-31(d)(4). basis adjustment in any triangular re0r9qies of As respective purchases of P stock on Dat

(iii) Example. The following example nization to the extent Contm”ir_]g COrpora- and Date 2. The remaining 49 percent of T stock |
illustrates this paraaraph (d)(6): tion does not provide consideration)treated as acquired when P acquired the T stoc
paragrap d a

81.1502-30(b) (applying §1.358—6(d)more than five years before Date 1. If P distributes "
ol 11 common pare of 8 120 oxcept 51.358-6(0)(2) o a consolidatelh veyears afer Dot 1 h dtbutr il b
group.gP hz's owned S for more thallon five years, ar%‘rOUp) ! and _§1'1502__31(d)(1) (redUCtiO@ndlsngiZg;r:ph (Ibs)(ri) Z;?Eisuge(?t;of\.ec o e
the fair market value of the S stock is $50. T's asse@f basis adjustment in group structure Example 2.A has owned 60 percent of the stock
consist only of non-marketable stock of direct an€change to the extent new common parest p for more than five years, and P has owned 4
indirect wholly owned subsidiaries with a value ofdoes not provide consideration)_ percent of the stock of T for more than five years. £
$58,§5536t? usei i? gls butsmlfsti V;lit'h a VtaluetOff$50, (e) Deemed purchase and timingand 'P are treated as one person, and A is treated
Csed n Ts business. T has no abiies. T mergei 12 —(1) Attribution and aggregation - (5TV8 O REELE SR R e
into S with the T shareholders receiving solely i) In general. Under S?Ctlon 355(d)- cent of the stock of T on Date 1, A is treated as ac
stock with a value of $150 in exchange for their (8)(B), if any person acquires by purchasguyiring by purchase the additional 20 percent of -
stock in a section 368(a)(2)(D) reorganization. N interest in any entity, and the person iock on Date 1. If A then purchases an additione
W?” use T's bu,sines‘s assets in Ts business (whicfyeated under section 355(d)(8)(A) agg percent of the stock of P on Date 2, under thez.a
marketane stook for esiment purposes. Assunfl0lding any stock by reason of holdindiPu1on be =1 T deener puetiice oA
that the transaction is a reversepacr)quisit}on un(;l%e ir_]tereSt' the stock shall be treated cguin;(;rce?\t ;Vagﬁrgtoiske(lgr;er(?eit ofatr;lj40I ")C;
§1.1502-75(d)(3) because the T shareholders, aspgquired by purchase on the later of thg,nt that p originally owned). In addition, even
result of owning T stock, own more than 50 percendlate of the purchase of the interest in thiough A and P were already treated as one pers:
of t_he value of P’s stock imnjedigtely after the transentity or the date the stock is acquired bynder section 355(d)(7)(A), A is also deemed tc
aﬁtlon. Th(l;IS, ;qelgggszgt(lg?l)ls ELQLOUP SWUCthEurchase by such entity. have purchased two percent of the T stock on Date.
change under §1. — . Under paragra " e .
(d)(6)gof this section, P is treated as havin(;J acguirzd (i) Purchase of gddltlonal interestt a. (lgspter;;etztdOgsthp?ufghzzii’ﬁzn(t)r?fDﬂ;(teeTls);.tocAk itshastti:
the assets of T in a transaction in which P’s basis HEISON and an ent't_y are treated as a Smgﬁgated as owning all 60 percent of the T stocl
the T assets was determined under section 362(f)€rson under section , an n P. However, of th rcent, Ais tr
() d t 355(d)(7 dth&/vedby owever, of the 60 percent, Ais treate
and then transferred the acquired assets to S in a sperson later purchases an additional intetis having purchased 18 percent of the T stock ¢
tiﬁn 351 traf];lf_slfeh with P and Thbei_ng tl’e]fltﬁd as noft i8st in the entity, the person is treated date 1 and 6 percent of the T stock on Date 2, for
the same al ||a_ted group at the time of t t_atrans_ erﬁ)urchasing on the date of the later purtgtal of 24 percent purchased stock. _ '
The exception in paragraph (d)(3)(v) of this sectio . Example 3.A purchases a 20 percent interest in
(transfers within an affiliated group) does not applyphase the amount of stock attributed fr.Orgartnership M on Date 1. M has owned 30 percer
Accordingly, P is treated under section 355(d)(5)Bfhe entity to the person under sectioBf yne stock and 25 percent of the securities of P fc
and paragraph (d)(3)(iv) of this section as havin@55(d)(8)(A) as a result of the additionahore than five years. P has owned 40 percent of tf
purchased $50 of the S stock (attributable to thghterest. stock and 100 percent of the securities of T for mor
g}zrls(g;at?]ls rzt;ﬁ‘nbu;ggg; t?]ieg]:tci)éi have pur- (i) Purchase between persons treateffan five years. Under section 318(a)(2)(C) as moc
ini .
g as one personlf two persons are treated'f'Ed by section 355(d)(8)(A), M is deemed to own
) ) d . d 2 percent of the stock (30 percent of the 40 perce
(7) Special rules for triangular asset@S one person under section 355( )(7 rowns) and 30 percent of the securities (30 perce
reorganizations, other reverse triangularand one later purchases stock or securitigfthe 100 percent P owns) of T. Under section
reorganizations, and group structurefrom the other, the date of the later pur318(a)(2)(A) and 355(d)(8)(B). Ais deemed to have

changes. The amount of acquiring sub-chase is used for purposes of determinir?;fchasefi 34 p;!rcent gftthe stock 322 percentt Off ttI[
sidiary, surviving Corporation, or formerWh.en the five-year period commences. sec%?irt(ifsn(zo I;eriznmteof tﬁe()\gg)pzrr]centpl\e/lﬂi::zezme
common parent stock that is treated as (iv) PurChas? by a person alrea_dyto own) of T on Date 1. Similarly, A is deemed to
purchased under paragraph (c)(4)reated as holding stock under sectioRaye purchased 6 percent of the stock (20 percent
(5)(i)(A), or (6) of this section (by opera-355(d)(8)(A)- If a person who is alread_y the 30 percent M owns) and five percent of the sect
tion of section 355(d)(5)(B) and paralreated as holding stock under sectioriies (20 percent of the 25 percent M owns) of P ot

. . . i ate 1. If M later purchases an additional 10 per
graphs (d)(3)(|) throth (IV) of this Sec'355(d)(8)(A) later dlreCtly purChases sucly nt of P stock on Date 2, M is deemed to have pu

tion) is adjusted to reflect any baSis.StOCk’ the date of the later dlre(.:t .purChasiﬁased four percent of the stock (10 percent of tr
adjustment under— 1S US_Ed for purposes of determining whep, percent P owns) and 10 percent of the securitie

(i) Section 1.358-6(c)(2)(i)(B) and (C)the five-year period commences. (10 percent of the 100 percent P owns) of T on Dat
(reduction of basis adjustment in reverse (v) Examples.The following examples 2. Ais deemed to have purchased two percent of tt

. o illustrate this paragraph (e)(1): stock of P on Date 2 (20 percent of the 10 percent |
t_nangUIar reprgan'zaﬂon where control purchased). Ais also deemed to have purchased (
ling corpor_at_lon acquires |QSS than all of Example 1.0n Date 1, A purchases 10 percent opercent of the stock (20 percent of the four percer
the surviving corporation StOCk),the stock of P, which has held 100 percent of th¥l is deemed to have purchased) and two percent



the securities (20 percent of the 10 percent M iBut see paragraph (d)(2)(i)(A)(2) of thiscontrolled corporation stock, a distribut-

deemed to have purchased) of T on Date 2. section for situations where the stock isng corporation must determine whether

Example 4.A and B are brother and Sister. Fory o 5i04 45 purchased on the date of an ekisqualified person holds its stock or the
more than five years, A has owned 75 percent of the

stock of P, and B has owned 25 percent of the stogba_l_nge or distribution. _ sto_ck of any distributed controllgd corpo-
of P. Aand B are treated as one person under section(ii) Example. The following example ration. This paragraph (f) provides rules
267(b), and the stock of each is treated as purchasgidistrates this paragraph (e)(3): regarding this determination and the ex-
on the date it was purchased by A and B, respec- tent to which a distributing corporation

tively. If B later purchases 50 percent of the P stock Example.A purchases 50 percent of the stock of . : . i
from A on Date 1, A and B are still treated as ond on Date 1. On Date 2, T merges into D in a SeéCnUSt investigate whether a disqualified
person. However, the 50 percent of P stock that Bon 368(a)(1)(A) reorganization, with A exchangingP€rson holds stock.

purchased from A is treated as purchased on Date @l of the T stock solely for stock of D. Under sec- (2) Deemed knowledge of contents of

tion 358(a), A's basis in the D stock is determined bgecurities filings. A distributing corpora-
(2) Transferred basis rulelf any per- reference to the basis of the T stock it purchasegign, is deemed to have knowledge of the

i i i i hased the D _.
son acquires property from another peﬁiﬁfiﬁ%ﬁ@fiﬁﬁﬁiﬁigﬁf?&?&ﬁi@ 1 meXistence and contents of all schedules
son who acquired the property by purZ © - paragraph (b)(3)(i) of this section. forms, and other documents filed with or

chase (determined with regard to section under the rules of the Securities and Ex
355(d)(5) and paragraphs (d) and (e)(2) (4) Substantial diminution of risk(i) I change Commission, including without
and (3) of this section, but without regardyeneral. If section 355(d)(6) applies to limitation any Schedule 13D or 13G (or
to section 355(d)(8) and paragraph (e)(Iany stock for any period, the running ofny similar schedules) and amendments
of this section), and the adjusted basis ainy five-year period set forth in sectionyith respect to any relevant corporation.
the property in the hands of the acquirer i855(d)(3) is suspended during such period. (3) Presumption as to securities filings.
determined in whole or in part by refer- (ii) Property to which suspension ap-Absent actual knowledge to the contrary,
ence to the adjusted basis of the properfflies. Section 355(d)(6) applies to anyin determining whether section 355(d) ap-
in the hands of the other person, the astock for any period during which theplies to a distribution, a distributing cor-
quirer is treated as having acquired throlder’s risk of loss with respect to suctporation may presume, with respect to
property by purchase on the date it was sftock, or with respect to any portion of th&tock that is reporting stock (while such
acquired by the other person. The rule iactivities of the corporation, is (directly orstock is reporting stock), that every share:
this paragraph (e)(2) applies, for exampléndirectly) substantially diminished by anholder or other person required to file a
where stock of a corporation acquired byption, a short sale, any special class &thedule, form, or other document with or
purchase is subsequently acquired in stock, or any other device or transaction.under the rules of the Securities and Ex:
section 351 transfer or a reorganization (iii) Risk of loss substantially dimin-change Commission as of a given date ha
qualifying under section 368(a)(1)(B), buished. Whether a holder’s risk of loss isfiled the schedule, form, or other docu-
does not apply if the stock of a formesubstantially diminished under sectioment as of that date and that the content
common parent is acquired in a grou@d55(d)(6) and paragraph (e)(4)(ii) of thisof filed schedules, forms, or other docu-
structure change to which §1.1502-31 agection will be determined based on alinents are accurate and comple®eport-
plies. But see paragraph (d)(2)(i)(B)( facts and circumstances relating to thimg stockis stock that is described in Rule
of this section for situations where thestock, the corporate activities, and ari3d-1(i) of Regulation 13D (17 CFR
stock is treated as purchased on the dat@ngements for holding the stock. 240.13d-1(i)) (or any rule or regulation to
of a transfer. (iv) Special class of stockFor pur- generally the same effect) promulgated by
(3) Exchanged basis rule(i) In gen- poses of section 355(d)(6) and paragrapghe Securities and Exchange Commissiot
eral. If any person acquires an interest irfe)(4)(ii) of this section, the terspecial under the Securities Exchange Act of
an entity (the first interest) by purchaselass of stocincludes a class of stock that1934 (15 U.S.C. 78a et seq.).
(determined with regard to sectiongrants particular rights to, or bears partic- (4) Presumption as to less-than-five-per-
355(d)(5) and paragraphs (d) and (e)(2)lar risks for, the holder or the issuer witttent shareholders Absent actual knowl-
and (3) of this section, but without regardespect to the earnings, assets, or attribelge (or deemed knowledge under para
to section 355(d)(8) and paragraph (e)(I)tes of less than all the assets or activitiggaph (f)(2) of this section) immediately
of this section), and the first interest is exef a corporation or any of its subsidiariesafter the distribution to the contrary with
changed for an interest in another entitfhe term includes, for example, trackingegard to a particular shareholder, a distrib
(the second interest) where the adjustestock and stock (or any related instruuting corporation may presume that no
basis of the second interest is determinedents or arrangements) the terms déss-than-five-percent shareholder of a cor
in whole or in part by reference to the adwhich provide for the distribution poration acquired stock by purchase unde
justed basis of the first interest, then théwhether or not at the option of any partwection 355(d)(5) or (8) and paragraphs (d
second interest is treated as having been in the event of any contingency) of anyand (e) of this section during the five-year
purchased on the date the first interesontrolled corporation or other specifiecberiod. For purposes of this paragraph (f)
was purchased. The rule in this paragrapissets to the holder or to one or more pes-less-than- five-percent shareholder is :
(e)(3) applies, for example, where stockons other than the holder. person that, at no time during the five-year
of a corporation acquired by purchase is (f) Duty to determine stockholders period, holds directly (or by application of
subsequently exchanged for other stock if1) In general. In determining whether paragraph (c)(3)(ii) of this section, but not
a section 351, 354, or 1036(a) exchangsection 355(d) applies to a distribution oby application of section 355(d)(7) or (8))



stock possessing five percent or more drfefore the distribution. Absent contrary knowledgesumption in paragraph (f)(4) of this section for less-
the total combined voting power of allP may rely on the presumptions in paragra_lph (f)(Sman—flvg—percent shareholders th_at during the five-
lasses of stock entitled to vote and thof this section anq S0 may presume that X |s_|ts onlyear period are not related tq A, did not act pursuan
¢ &areholder that is or was not a less-than-five-pete a plan or arrangement with A, and do not hold
total value of shares of all classes of stocent shareholder during the five-year period. D magtock attributed to A. Accordingly, under paragraph
of a corporation. However, this presumprot rely on the presumption in paragraph (f)(4) off)(1) of this section, to determine whether section
tion does not apply to any less-than-fivethis section with respect to X. In addition, D may355(d) applies, D must determine: that A is its only
percent shareholder that. at any time dup_c_)t rely _on th(_a presumption in paragraph (]‘)(4) okhareholder that is (or was at any time during the
. . . ’ this section with respect to any less-than-five-perfive-year period) not a less-than-five-percent share-
ing the five-year period — cent shareholder that, at any time during the fivenolder; whether A acquired its directly held D stock
(I) Is related wunder sectionyear period, is related to X under sectiorby purchase under section 355(d)(5) and paragraph
355(d)(7)(A) to a shareholder in the cor355(d)(7)(A), acted pursuant to a plan or arranggd) and (e)(2) and (3) of this section during the five-
poration that is, at any time during thénenthV\(nt)rz‘l))( ufnt(:](_ar secgon 3'5tf1(d)(7)(8t) tand parayear period; WZZther Alis treateg asdhaving pur-
. ; R _fiva_nardraph (c)(4) of this section with respect to acquisichased any additional D stock under section
five year pe”Od’ .n0t a less-than-five pertions of D stock, or holds stock that is attributed to X355(d)(8) and paragraph (e)(1) of this section during
Cer?_t shareholder; under section 355(d)(8)(A). Accordingly, underthe five-year period; and whether A is related to, or
(i) Acted pursuant to a plan or arrangeparagraph (f)(1) of this section, to determinescquired its D stock pursuant to a plan or arrange
ment, with respect to acquisitions of thevhether section 355(d) applies, D must determingnent with, one or more of D's other shareholders
corporation’s stock under SeCtionwhether X acqwre_d its directly held D stock by purduring the five-year period under section
355(d)(7)(B) and paragraph (c)(4) of thi chase under section 355(d)(5) and paragraphs (935(d)(7)(A) or (B) and paragraph (c)(4) of this sec-
paragrap Sind (€)(2) and (3) of this section during the five-yeafion, and if so, whether those shareholders acquire

S_eCtion' V\_/ith a Share_hc’lder ir_‘ the COrpOrdperiod; whether X is treated as having purchasegheir D stock by purchase under section 355(d)(5) o
tion that is, at any time during the five-any additional D stock under section 355(d)(8) angg) and paragraphs (d) and (&) of this section during
year period, not a |ess_than_ﬁve_percerﬁaragraph (e)(1) of this section during the five-yeaghe five-year period.

shareholder: or period; and whether X is related to, or acquired its D

. . stock pursuant to a plan or arrangement with, one or Effective date.This section applies
(iif) Holds stock that is attributed undermore of D's other shareholders during the five-yeay, ) PP

section 355(d)(8)(A) to a shareholder irperiod under section 355(d)(7)(A) or (B) and para—0 Q|str|but|ons O.C(:umng a.fter these r?gu_
the corporation that is, at any time duringraph (c)(4) of this section, and if so, whether thOSE‘t'OnS are published as final regulations

the five-year period, not a less-than-fiveshareholders acquired their D stock by purchadé the Federal Register,except that they
percent shareholder, under section 355(d)(5) or (8) and paragraphs (dlo not apply to any distributions occur-

. and (e) of this section during the five-year period. ; ;

(5) Examples.The following examples  Example 3. Acquisition of publicly traded corpo-rl?]g r[])l,_lrsual’tl)t. to a written agreem((ejpt

illustrate this paragraph (f): ration. The facts are the same as thos&xample W IC I_S (Su Ject to customary Cor? -

1, except that P acquires all of the D stock in a sediONs) binding on the date the regulations

Example 1. Publicly traded corporation; no tion 368(a)(1)(B) reorganization that is not also a rein this section are published as final regu-

schedules filed.D is a widely held and publicly organization under section 368(a)(1)(A) by reasofations in theFederal Register,and at all

traded corporation with a single class of reportingf section 368(a)(2)(E), and D distributes C to P O”ﬁmes thereafter

stock and no other class of stock. Assume that apear later. Under the deemed purchase rule of sec- '

plicable federal law requires any person that directlyion 355(d)(5)(C) and paragraph (e)(2) of this sec- Robert E. Wenzel

holds five percent or more of the D stock to file aion, P is treated as having acquired the D stock by o ’
schedule with the Securities and Exchange Commigurchase on the date the D shareholders acquired the Deputy Commissioner of
sion within 10 days after an acquisition. D distrib-D stock by purchase. Even though D has no less- Internal Revenue.

utes its wholly owned subsidiary C pro rata. D dethan-five-percent shareholder immediately after the
termines that no schedule, form, or other documenlistribution, D may rely on the presumptions in(Filed by the Office of the Federal Register on April
has been filed with respect to its stock or the stock @faragraphs (f)(3) and (4) of this section to determing9, 1999, 8:45 a.m., and published in the issue of th
any other relevant corporation during the five-yeawhether and to what extent the D stock is treated &deral Register for May 3, 1999, 64 F.R. 23554)
period or within 10 days after the distribution. Im-purchased during the five-year period in P’s hands
mediately after the distribution, D has no knowledgeinder the deemed purchase rule of section
that any of its shareholders are (or were at any tin@55(d)(5)(C) and paragraph (e)(2) of this section.
during the five-year period) not less-than-five-perAccordingly, D may presume that section 355(d)
cent shareholders, or that any particular shareholdgoes not apply to the distribution of C to P.
acquired D stock by purchase under section Example 4. Non-publicly traded corporatioB.
355(d)(5) or (8) and paragraphs (d) and (e) of thigs owned by 20 shareholders and has a single class
section during the five-year period. Under paraef stock that is not reporting stock. D knows that A
graph (f)(3) of this section, D may presume it has nowns 40 percent of the D stock, and D does not
shareholder that is or was not a less-than-five-peknow that any other shareholder has owned as much
cent shareholder during the five-year period due tas five percent of the D stock at any time during the
the absence of any filed schedules, forms, or othéike-year period. D may not rely on the presumption
documents. Under paragraph (f)(4) of this sectiorin paragraph (f)(3) of this section because its stock is
D may presume that none of its less-than-five-pemnot reporting stock. D may not rely on the presump-
cent shareholders acquired D’s stock by purchasimn in paragraph (f)(4) of this section with respect
during the five-year period. Accordingly, D mayto A. In addition, D may not rely on the presump-
presume that section 355(d) does not apply to th@n in paragraph (f)(4) of this section for any less-
distribution of C. than-five-percent shareholder that, at any time dur-
Example 2. Publicly traded corporation; sched-ing the five-year period, is related to A under section
ule filed. The facts are the same as thosExample 355(d)(7)(A), acted pursuant to a plan or arrange-
1, except that D determines that, as of 10 days aftenent with A under section 355(d)(7)(B) and para-
the distribution, only one schedule has been filedraph (c)(4) of this section with respect to acquisi-
with respect to its stock. That schedule disclosetons of D stock, or holds stock that is attributed to A
that X acquired 15 percent of the D stock one yeamder section 355(d)(8)(A). D may rely on the pre-




