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ACTION: Notice of proposed rulemak-bonds to acquire higher-yielding invest-
ing and notice of public hearing. ments. On May 9, 1997, final regulations
(T.D. 8718, 1997-1 C.B. 47) relating to
SUMMARY: This document contains the arbitrage restrictions and related rules
proposed regulations on the arbitrage remder sections 103, 148, 149, and 150
strictions applicable to tax-exempt bondgvere published in th&ederal Register
issued by State and local governmentge2 F.R. 25502). The final regulations
The proposed amendments affect issuefs.D. 8718) were amended on December
of tax-exempt bonds and provide a safgp, 1998 (63 F.R. 71748 [T.D. 8801,
harbor for qualified administrative costs1999-4 |.R.B. 5]). This document pro-
for brokers’ commissions and similar feegposes to modify §1.148-5(e)(2) to pro-
incurred in connection with the acquisivide a safe harbor for determining
tion of a guaranteed investment contragihether brokers’ commissions and simi-
or investments purchased for a yield refar fees incurred in connection with the
stricted defeasance escrow. acquisition of guaranteed investment con-
i tracts or investments purchased for a yield
DATES: Written comments must be réyegyricted defeasance escrow are treatec
ceived by November 26, 1999. Outlinegq g ajified administrative costs.
of topics to be discussed at the public
hearing scheduled for December 14Explanation of Provisions
1999, at 10 a.m. must be received by _ _
Tuesday, November 23, 1999. Section _1.148—5(e_)(2)(|||) and (iv) of
the regulations provides rules for deter-
ADDRESSES: Send submissions ténining whether a broker’s commission or
CC:DOM:CORP:R (REG-105565-99),similar fee is treated as a qualified admin-
room 5226, Internal Revenue Serviceistrative cost. Section 1.148-5(e)(2)(iii)
POB 7604, Ben Franklin Station, Washprovides that, for a guaranteed investment
ington, DC 20044. Submissions may b&ontract, a broker’'s commission or similar
hand delivered Monday through Fridayee paid on behalf of either an issuer or
between the hours of 8 a.m. and 5 p.m. i€ provider is treated as an administra-
CC:DOM:CORP:R (REG-105565-99),tive cost and, generally, is a qualified ad-
Courier's Desk, Internal Revenue Serministrative cost to the extent that the pre-
vice, 1111 Constitution Avenue, Nw,sent value of the commission, as of the
Washington, DC. Alternatively, taxpayersdate the contract is allocated to the issue,
may submit comments e|ectronica||y Vid:loes not exceed the lesser of a reasonabl
the Internet by selecting the “Tax Regs@mount or the present value of annual
option on the IRS Home Page, or by sufpayments equal to .05 percent of the
mitting comments directly to the IRS siteweighted average amount reasonably ex-
at http://www.irs.ustreas.gov/tax_regspected to be invested each year of the
regslist.html. The public hearing is in thé€rm of the contract. Present value is
Auditorium, Internal Revenue Building, computed using the taxable discount rate

1111 Constitution Avenue, NW, Washing-used by the parties to compute the com-
ton, DC. mission, or if not readily ascertainable,

the yield to the issuer on the investment
FOR FURTHER INFORMATION CON- contract or other reasonable taxable dis-
TACT: Concerning the proposed regulaeount rate.
tions, Rose M. Weber, (202) 622-3980; Section 1.148-5(e)(2)(iv) provides
concerning submissions of comments, thinat, for investments purchased for a yield
hearing, and/or requests to be placed aestricted defeasance escrow, a fee paid tc
the building access list to attend the heaa bidding agent is a qualified administra-
ing, Michael Slaughter, (202) 622-718ive cost only if the fee is comparable to a
(not toll-free numbers). fee that would be charged for a reason-

ably comparable investment if acquired
SUPPLEMENTARY INFORMATION:  with a source of funds other than gross
proceeds of tax-exempt bonds, and it is
reasonable. The fee is deemed to mee
Section 148 of the Internal Revenudoth the comparability and reasonable-

Background
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(IRS), Treasury.

proceeds of tax-exempt State and locdésser of $10,000 and .1 percent of the ini-
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tial principal amount of investments determ of the contract. For investmentsmitted timely to the IRS. In particular,
posited in the yield restricted defeasancether than guaranteed investment conthe IRS and Department of Treasury
€SCrow. tracts, deposited in a yield restricted despecifically request comments on the clar-
Unlike 81.148-5(e)(2)(iv), §1.148—feasance escrow, the computational bagg of the proposed rule and how it may be
5(e)(2)(iii) does not provide parametergs the initial amount invested in those inmade easier to understand. All comments
under which the reasonableness test willestments. For example, for a guaranteegill be available for public inspection and
be deemed to have been met. Practitiomvestment contract purchased for a delgbpying.
ers have noted that they are uncertaigervice fund, the aggregate amount rea- A public hearing has been scheduled
about how to determine reasonablenessnably expected to be deposited includgsy Tuesday, December 14, 1999, begin-
and whether the .05% test may be used al periodic deposits reasonably expectefling at 10 a.m. in the IRS Auditorium, In-
a safe harbor without regard to whetheto be made pursuant to the terms of th@mal Revenue Building, 1111 Constitu-
the resulting amount is a reasonable fee.contract. Under the second requiremengiyy, Avenue, NW, Washington, DC. Due
Practitioners have also noted that theor any issue of bonds, the issuer canngt v jiiding security procedures, visitors
E:Z())r(r.!';;qtation requlired bg §1.1|48.—5éi)treat as qualified administrative cost$yct enter at the 10th Street entrance, lo-
i) is too complex and results in dif-more than $75,000 in brokers’ commis- T '
ferent fees being paid for the same sesions and similar fees with respect to a@atgd between Constltutlon.gnd Penr.13.yl-
: ; . ~vania Avenues, NW. In addition, all visi-
vices provided. guaranteed investment contracts and Mors must present photo identification to
Finally, having different rules for guar-vestments for yield restricted defeasance b P

anteed investment contracts and invesgscrows purchased with gross proceeds% ter the building. Because of access re-

ments purchased for a yield restricted dehe issue. strictions, visitors will not be admitted be-
feasance escrow provides an unnecessaryThe proposed regulations eliminate thyond the |.mmed|ate entrance area more
tax incentive to structure investments in @pecial rule in §1.148-5(e)(2)(iii) for is- than 15 minutes before the hearing starts.
certain manner. sues that meet section 148(f)(4)(D)(i).F°r information gbgut having your name
To eliminate these complexities and tarhese bond issues will be permitted to ugdaced on the building access list to attend
provide a rule that is easily administereghe safe harbor. the hearing, see the “FOR FURTHER IN-
by issuers, the proposed regulations cre- These regulations are proposed t§ORMATION CONTACT" section of

ate a single rule for qualified administraapply to bonds sold on or after the date 9dhis preamble.
tive costs that applies to a broker’s comdays after the issuance of the final regula- The rules of 26 CFR 601.601(a)(3)

mission or similar fee incurred intns. apply to the hearing. Persons who wish to
connection with a guaranteed investment _ present oral comments at the hearing mus
contract or investments purchased for &pecial Analysis submit written comments by November

yield restricted defeasance escrow. The It has been determined that this noticge’_ 1999, and submit an outline of the

proposed regulations also set forth a safe proposed rulemaking is not a signifi-lOPIcS to be discussed and the time to be

harbor, which allows a broker’s commis- regulatory action as defined in Ecslevoted to each topic (signed original and

sion or similar fee incurred in connection, , 5 Therefore, a regulatory asses§ight (8) copies) by November 23, 1999.
with the acquisition of a guaranteed in- . : iod of 10 minut ill be allotted t
vestment contract or investments purr_nent is not required. It has also been dé: period 0 minutes Wit be aflored to

. . tgrmined that section 553(b) of the Adeach person for making comments. An
chased for a yield restricted defeasance. . trative P d Act (5 U.S.C.agenda showing the scheduling of speak-
escrow to be treated as a qualified admif- 'nistrative Frocedure Ac ( oS

istrative cost. To fairly compensate mosfhapter 5) does not apply to thgse regul&rs V.Vi!l be prgpared after the deadling for
brokers, the proposed safe harbor pr&'—ons’ and, becaus_e the r_egulatlons do ntaceiving outI!nes has.passed. Copies of
vides a higher safe harbor limit than idmpose g_collectlon of mformatlo.nlpnthe agendg will be available free of charge
currently provided for in §1_148_5(e)-5ma" entities, the Regulatory Flexibility at the hearing.

Q)(iv). Act (5 U.S.C. chapter 6) does not apply.

The proposed safe harbor sets forth twigUrSuant to section 7805(f) of the InterndP'afting Information

requirements. Under the first require-Rllavemli_e CO_(:Iek’J thlsbno_tlcz of Erogﬁ_sefd The principal authors of these proposed

ment, the amount of the broker’s commis[Cu ema I";g VXd € su m]ittﬁ tgt (IEI B 1€ regulations are Rose M. Weber and Re-

sion or similar fee incurred in connection-CUnse! for Advocacy ot the Small BuSlhy, 0.0 | Harrigal, Office of the Assistant
ness Administration for comment on its

with the acquisition of a guaranteed in- : Il busi Chief Counsel (Financial Institutions &

vestment contract or other investment&"Pact on small business. Products). However, other personnel
purchased for a yield restricted defeacomments and Requests for a Public ~ from the IRS and Treasury Department
sance escrow and treated by the issuer ﬁéaring participated in their development.

a qualified administrative cost cannot ex-

ceed the lesser of $25,000 and .2 percentBefore these proposed regulations are
of the computational base. For guararadopted as final regulations, considereproposed Amendments to the Regulations
teed investment contracts, the computdion will be given to any electronic and

tional base is the aggregate amount remxitten comments (a signed original and Accordingly, 26 CFR part 1 is pro-
sonably expected to be deposited over theght (8) copies, if written) that are subposed to be amended as follows:

* *x kx * %



PART 1-INCOME TAXES in a yield restricted defeasance escro\

o the amount of gross proceeds initially in
Paragraph 1. The authority citation fof,osied in those investments.

part 1 continues to read in part as follows: (C) Example. The following example
Authority: 26 U.S.C. 7805 * * * illustrates an application of the safe har
Par. 2. In §1.148-5, paragraph (€) igor in paragraph (e)(2)(iii)(B) of this sec-

amended as follows: tion:
1. Paragraph (e)(2)(iii) is revised.
2. Paragraph (e)(2)(iv) is removed. Example The issuer of a multipurpose issue use

brokers to purchase the following investments witl

The revision reads as follows: S -
gross proceeds of the issue: a guaranteed investm

. . contract for amounts to be deposited in a debt se
51'148_5 Yield and valuation of vice fund (debt service GIC), a guaranteed inves
Investments. ment contract for amounts to be deposited in a co

struction fund (construction GIC), Treasury
securities to be deposited in a yield restricted defe
(e) %% sance escrow (Treasury investments) and a guare

teed investment contract that will be used to earn
(2) *** return on what would otherwise be idle cash bal
(iii) Special rule for guaranteed invest-ances from maturing investments in the yield re

ment contracts and investments purstricted defeasance escrow (the float GIC). The i

chased for a vield restricted defeasance-e" Uses $8,040,000 of the proceeds to purchase
eSCroW— y ?rjeasury investments and deposits $14,000,000 in

. the construction GIC. Over the term of the construc

(A) In general. An amount paid for a tion GIC, the issuer reasonably expects that no fu
broker's commission or similar fee withther deposits will be made. Over the term of the floe
respect to a guaranteed investment cofIC, the issuer reasonably expects that aggrege

. - posits of $600,000 will be made to the float GIC
tract or investments purChased for a ylel ver the term of the debt service GIC, the issuer re

restricted defeasance escrow is a qua“ﬂ%nably expects that it will make aggregate deposi
administrative cost if the fee is reasonables $22,000,000, plus interest on the bond issue. T
within the meaning of paragraph (e)(2)(iprokers’ fees do not exceed $16,080 for the Treasu
of this section. investments, $25,000 for the construction GIC

, $1,200 for the float GIC, and $25,000 for the deb
(B) Safe h_ar,bor' (1) A broker’s com- service GIC. Assuming the issuer claims no furthe
mission or similar fee with reSPeCt t0 th&yrokerage or similar fees, the issuer can claim 2
acquisition of a guaranteed investmert67,280 in brokerage fees for these investments
contract or investments purchased for gpalified administrative costs because the fees ¢
yield restricted defeasance escrow is reagt exceed the limitations described in paragrap

sonable within the meaning of paragrap $)(2)()(B) of this section.

* * *x * %

(e)(2)(i) of this section if— koK kK k

(i) The amount of the fee that the issuer
treats as a qualified administrative cost Robert E. Wenzel,
does not exceed the lesser of $25,000 and Deputy Commissioner
.2% of the computational base; and of Internal Revenue.

(if) For any. i_SSUE, the. i.Ssuer. does nthziled by the Office of the Federal Register on Au
treat as qualified a_dmmIStratlve CO§t gust 26, 1999, 8:45 a.m., and published in the isst
more than $75,000 in brokers’ cOMMISxy the Federal Register for August 27, 1999, 64 F-F
sions or similar fees with respect to alkeg7e)
guaranteed investment contracts and in-
vestments for yield restricted defeasance
escrows purchased with gross proceeds of
the issue.

(2) For purposes of paragraph (e)(2)-

(ii)(B)(1) of this section, computational
base shall mean—

(i) For a guaranteed investment con-
tract, the amount the issuer reasonably ex-
pects as of the issue date to be deposited
in the guaranteed investment contract
over the term of the contract; and

(i) For investments (other than guaran-
teed investment contracts) to be deposited



