Notice of Proposed Rulemaking FOR FURTHER INFORMATION CON- Relief Act of 1997. This information will

and Notice of Public Hearing TACT: Concerning the proposed regulabe used to verify compliance with sectior
tions, A. Katharine Jacob Kiss at (2026045 and to determine that the taxabl
Reporting of Gross Proceeds 622-4920; concerning submissions odmount of these payments has been cor
Payments to Attorneys comments, the hearing, and/or to bputed correctly. The collection of infor-
placed on the building access list to attenchation is mandatory. The likely respon-
REG-105312-98 the hearing, Michael Slaughter at (202)lents are businesses and other for pro
AGENCY: Internal Revenue Service®22-7180 (not toll-free numbers). institutions. .
(IRS), Treasury. . R_esponde_nt taxpayers (payors) provid
SUPPLEMENTARY INFORMATION:  the information by completing one Form
ACTION: Notice of proposed rulemak- Paperwork Reduction Act 1099-MISC, Miscellaneous chome, for
ing and notice of public hearing. each attorney who has received one ¢

The collection of information con- more payments of gross proceeds fror
SUMMARY: This document contains tained in this notice of proposed rulemakthe payor during the calendar year. Th

proposed regulations relating to the reporing has been submitted to the Office opurden for this requirement is reflected ir
ing of payments of gross proceeds to attofjanagement and Budget for review in acthe burden estimate for Form 1099
neys. The regulations reflect changes fgrdance with the Paperwork ReductioMISC. The estimated burden of informa:
the law made by the Taxpayer Relief Acct of 1995 (44 U.S.C. 3507(d)). Com-tion collection for the 1999 Form 1099-
of 1997. The regulations will affect attor-ments on the collection of informationMISC is 14 minutes per return.

neys who receive payments of gross prashould be sent to theffice of Manage- ~ An agency may not conduct or sponso
ceeds on behalf of their clients, and certaifhent and Budget,Attn: Desk Officer for and a person is not required to respond t
payors (defendants in lawsuits and theihe pepartment of the Treasury, Office oft collection of information unless the col-
insurance companies and agents) that jRformation and Regulatory Affairs, lection of information displays a valid
the course of their trades or business§gashington, DC 20503, with copies td@MB control number assigned by the Of;
make payments to these attorneys. Thige nternal Revenue ServiceAttn: IRS ~ fice of Management and Budget.
document also provides notice of a publigenorts Clearance Officer, OP:FS:FP, Books or records relating to a collec:
hearing on these proposed regulations. \yashington, DC 20224. Comments ofion of information must be retained as

R . the collection of information should be reJong as their contents may become mate
DATES: Written and electronic com- . - by July 20, 1999. Comments artdl in the administration of any internal
ments must be received by August 19, : : ing: revenue law. Generally, tax returns an
1999. Outlines of topics to be discussegrecifically requested concerning: e : : e o

X i Whether the proposed collection of infax return information are confidential, as
at the public hearing scheduled for Sepbrmation is necessary f required by 26 U.S.C. 6103.
tember 22, 1999, at 10 a.m., must be r%— y for the proper pe
ceived by September 1, 1999, ormance of the functions of theternal

' Revenue Servicejncluding whether the

ADDRESSES: Send submissions totformation will have practical utility; This document contains proposec
CC:DOM:CORP:R (REG-105312-98), The accuracy of the estimated burdeamendments to the Income Tax Regule
Room 5226, Internal Revenue Servicedssociated with the proposed collection afons (26 CFR Part 1) under section 604
POB 7604, Ben Franklin Station, Washinformation (see below); of the Internal Revenue Code. A new re
ington, DC 20044. Submissions may be How the quality, utility, and clarity of porting requirement, section 6045(f), wa
hand delivered Monday through Fridaythe information to be collected may be enadded to the Code by section 1021 of th
between the hours of 8 a.m. and 5 p.m. thanced; Taxpayer Relief Act of 1997 (1997 Act)
CC:DOM:CORP:R (REG-105312-98), How the burden of complying with the(Public Law 105-34, 111 Stat. 922).
Courier’s Desk, Internal Revenue Serproposed collection of information maySection 6045(f) provides for information
vice, 1111 Constitution Avenue, NW,be minimized, including through the ap+eporting for payments of gross proceed
Washington, DC. Alternatively, taxpayersplication of automated collection tech-made in the course of a trade or busine:
may submit comments electronically viehiques or other forms of information techto attorneys in connection with legal ser
the Internet by selecting the “Tax Regsnology; and vices (whether or not the services are pe
option on the IRS Home Page, or by sub- Estimates of capital or start-up cost$ormed for the payor). No information re-
mitting comments directly to the IRS In-and costs of operation, maintenance, andrn is required under section 6045(f) fo
ternet site at http://www.irs.ustreas.govpurchase of services to provide informathe portion of any payment that is re:
tax_regs/regslist.ntml. The public heartion. quired to be reported under sectior
ing will be held in the IRS Auditorium, The collection of information in this 6041(a) (or that would be required excer
7th Floor, Internal Revenue Building,proposed regulation is in §1.6045-5(a)or the $600 limitation) or under section
1111 Constitution Avenue, NW, Washing- This information is required by the IRS to6051 (employee compensation). The
ton, DC. implement section 1021 of the Taxpayet997 Act also provides that the genere

Background



exception for reporting to corporations in  Wherever possible, however, the profees. Butcf., Rev. Rul. 80—-364, 1980-2
81.6041-3(c) does not apply to corporggosed regulations provide exceptions t€.B. 294 (Situation 3 holding that the at-
tions providing legal services. the reporting requirement. For exampleiorney’s fees portion of the settlement is
the proposed regulations provide for aeimbursement for expenses incurred b
rule of administrative convenience if mul-the union to enforce the collective bar-
The proposed regulations take into adiple att_orneys are Iiste_d as payees. G_egaining agreement and npt ipgludible ir
count comments made by, among othergrally, in Fhose situations, the payor ishe gross mcome'of the |nd|v.|dulal em-
insurance companies and other payor8NlY required to report on the attorneyloyees), andavis v. Commissioner,
the American Bar Association, and th&Vho receives the payment. The IRS andl.C.M. 1998-248 (followingCotnam v.
members of the Commissioner’s Informad '€asury Department continue to welCommissioner263 F.2d 119 (5th Cir.
tion Reporting Program Advisory Com-COMe comments on whether additional959) for determinations under Alabamz

mittee (IRPAC). The operation of sectiorfPXCeptions to the reporting requiremeniw).

6045(f) was the subject of a paper pred'® appropriate. :
sentéé at the IRPAJC meetinpg F?uatldpin Many commentators suggested thatPecial Analyses

Washington, DC., on October 28 and 2d;0rm 1099-B is not the best form for re- |t has been determined that this notic
1997, and comments were also receive®Prting under section 6045(f). The proof proposed rulemaking is not a signifi-

Explanation of Provisions

at that meeting. posed regulations provide that the inforcant regulatory action as defined in Execu
The proposed regulations clarify thafnation return is made on Formtyve Order 12866. Therefore, a regulator
there is no threshold amount below whicA099-MISC. assessment is not required. It has also be

reporting under section 6045(f) is not re- Several commentators asked the IRS @etermined that section 553(b) of the Ad
quired. Additionally, payments made tcf€fine legal services. Some commentaninistrative Procedure Act (5 U.S.C.
corporations engaged in providing legafors requested a narrow definition thaChapter 5) does not apply to these regul.
services are reportable. would exclude any services that did notions.

Several commentators asked whethdgduire that the provider be an attorney, |t is hereby certified that the collection
reporting under section 6045(f) relieve$-9-, Property or financial managemendf information in these regulations will
the payor of all other reporting obliga-Services. However, those commentatorisot have a significant economic impact or
tions by shifting the reporting obligations2/S0 stated that the attorney would most substantial number of small entities
to the attorney. The proposed regulatioriéely be collecting a fee for renderingThis certification is based on the facts
do not adopt this approach. Section 60450se services. The IRS and Treasury Denat: (1) the time required to prepare an
imposes an additional reporting requirePartment have proposed a broad definfile a Form 1099-MISC is minimal (cur-
ment on payors and does not relieve thefiPn of legal services that includes anyently estimated at 14 minutes per form)
of any other pre-existing or concurrentlys€rvices performed by or under the supeand (2) it is not anticipated that, as a resu
existing reporting requirement. The exVision of an attorney. of these regulations, small entities will
ception in section 6045(f)(2)(B) is limited One commentator asked whether theave to prepare and file more than a fev
to situations in which the amount of theédttorney’s TIN must be certified. Theat most, forms per year. Therefore,
attorney fee is already reportable to the akroposed regulations provide that, consisRegulatory Flexibility Analysis under the
torney as income or wages. The legisident with the general rule under sectionRegulatory Flexibility Act (5 U.S.C.
tive history clearly supports this determi£045 and 6041, the attorney’s TIN needhapter 6) is not required. Pursuant t
nation. See, H.R. Conf. Rep. No. 22000t be certified. section 7805(f) of the Internal Revenue
105th Cong., 1st Sess. 546 (1997) and The proposed regulations clarify thaCode, this notice of proposed rulemakin
Joint Committee on Taxation Stafjen- Payments of gross proceeds are subject wall be submitted to the Chief Counsel for
eral Explanation of Tax Legislation En-backup withholding if the attorney doesAdvocacy of the Small Business Admin-
acted in 1997105th Cong., 1st Sess. 21400t provide a TIN. This is consistent withistration for comment on its impact on
15 (1997). the legislative history that provides: small business.

Se_"e"?" cqmmentators stated that in Third, attorneys are required to promptly supplyComments and Public Hearing
certain situations, a gross proceeds pay- their TINS to persons required to file these infor-
ment is delivered to the attorney, but the mation reports, pursuant to section 6109. Failure Before these proposed regulations ar
attorney is not listed as a payee on the to do so could result in the attorney being subjegddopted as final regulations, considere
check. In some instances this results from '© Penalty under section 6723 and the paymeng, \ \yil| he given to any electronic or
. . . being subject to backup withholding under sec- . . i
the operation of local law; in other in- . =, written comments (a signed original anc
stances, attorneys request that their names eight (8) copies) that are submitted timely
not appear on the check. The proposdd.R. Conf. Rep. No. 220, at 546 (1997). to the IRS. The IRS and Treasury Depar
regulations provide that when a payment Finally, all of the examples in the pro-ment request comments on the clarity ¢
is delivered to an attorney, even if that atposed regulations follow the generallythe proposed rules and how they can &
torney is not listed as a payee, the payor vgell-established principle of tax law thatmade easier to understand. All comment
required to file an information returnthe income portion of a plaintiff's settle-will be available for public inspection and
under section 6045(f). ment is not reportable net of the attorneysopying.



A public hearing has been schedulethe first sentence of paragraph (q)(1) tyear in which the payment is made. Fc
for September 22, 1999, beginning at 1@ead as follows: the time and place of filing Form 1099-
a.m. in the IRS Auditorium of the Internal ] MISC, see 81.6041-6. The requiremen
Revenue Building1111 Constitution Av- 31-:6041-3 Payments for which no returmys s paragraph (a)(1) apply whether o
enue, NW., Washington, DC. Due toOf information is required under section ;

building security procedures, visitorso041- (i) Payments to the attorney aggrega
must enter at the 10th Street entrance, lo- * x x x % less than $600 for the calendar year;

cated between Constitution and Pennsyl- (i) A portion of a payment is kept by
vania Avenues, NW. In addition, all visi- (a) *** the attorney as compensation for lege

tors must present photo identification to (1) A corporation described ingepjices rendered: or

enter the building. Because of access r81.6049-4(c)(1)(ii)(A), except a corpora- (iii) Other information returns are re-
strictions, visitors will not be admitted be-tion eéngaged in providing legal servicesyyijred with respect to some or all of ¢
yond the immediate entrance area mo@d except a corporation engaged in Pr¥ayment under other applicable provi
than 15 minutes before the hearing start¥iding medical and health care services Qjgns of the Internal Revenue Code an
For information about having your nameengaged in the billing and collecting Ofihe reqgulations thereunder.

placed on the building access list to atten@@yments in respect to the providing of (5 “|nformation required. The infor-

the hearing, see the “FOR FURTHER INmedical and health care services. *** a0 return required under paragrap
FORMATION CONTACT” section of ok ok kK (a)(2) of this section must include the fol
this preamble. ) . lowing information:
The rules of 26 CFR 601.601(a)(3) Par. 3. Section 1.6041—'3, currently in () The name, address, and taxpay
apply to the hearing. effect as Or: May Zﬁ, 1999, is amefnded b¥ entification number (TIN) (as defined in
Persons who wish to present oral conf®VISing the introductory FeXt Of Par&-section 7701(a)) of the person making th
ments at the hearing must submit writte§raPh (c) to read as follows: payment.

comments and an outline of the topics 1y 5n41_3 payments for which no return (i) The name, address, and TIN of th
be discussed and the time to be devoted ¢, mation is required under section attorney to whom the payment was mad

each topic (signed original and.8 copiesgngg (iii) The aggregate amount of pay-
minutes will be allotted to each person for ok ok ok (iv) Any other information required by

making comments. An agenda_showing (c) Payments to a corporation, excegtorm 1099-MISC and its instructions.
the scheduling of the.speakers W.I||. be preﬁayments made after December 31, 1997, (3) Requirement to furnish statement
pared after the deadline for receiving out, 5y corporation engaged in providingA person required to file an information
lines has passed. Copies of the agengg,,| seryices, and except payments madeturn under paragraph (a)(1) of this sec
will be available free of charge at theper pecember 31, 1970, to a corporatiotion must furnish to the attorney a writter
hearing. engaged in providing medical and healtstatement of the information required t
Drafting Information care sgrvices or engageq in the billing anlde shown on the retqrn._ This requiremel
collecting of payments in respect to thenay be met by furnishing a copy of the
The principal author of these proposegroviding of medical and health care sereturn to the attorney. The written state

regulations is A. Katharine Jacob Kissyices, other than payments to— ment must be furnished to the attorney c
Office of Assistant Chief Counsel (In- e r o x or before January 31 of the year following
come Tax and Accounting). However, the year in which the payment was made
other personnel from the IRS and Trea- Par. 4. Section 1.6045-5 is added to (b) Special rules—(1) Check delivered
sury Department participated in their deread as follows: to non-payee attorneyf a check is deliv-
velopment. ered to an attorney who is not a payee, :

§1.6045-5 Information reporting on

information return must be filed under
ook oKX x payments to attorneys.

paragraph (a)(1) of this section with re
Proposed Amendments to the Regulations (a) Requirement of reporting(1) In spect to the attorney if, under the circum

, _ general. A person engaged in a trade optances, it is reasonable for the payor
Accordingly, 26 CFR part 1 is pro-p, siness that makes a payment in theelieve that the attorney is receiving th
posed to be amended as follows: course of that trade or business to an atheck in connection with legal services.
PART 1—INCOME TAXES torney in connection with legal services (2) Joint or multiple payees-(i)
(whether or not the services were per€heck delivered to attorneyf more than
Paragraph 1. The authority citation foformed for the payor) must, except as prgane attorney is listed as a payee on
part 1 continues to read in part as followsrided in paragraph (c) of this section, filecheck, an information return must be filec
Authority: 26 U.S.C. 7805 * * * an information return on Form 1099-under paragraph (a)(1) of this section wit
Par. 2. Section 1.6041-3, effective oMISC, “Miscellaneous Income”, with the respect to the attorney who received th
January 1, 2000, is amended by revisinmternal Revenue Service for the calendarheck.



(i) Check delivered to non-attorneff.  from the attorney at or before the time thé!, |, and J are not related parties. The payment

a check has attorney and non-attorngyayor pays gross proceeds to the attorngiglivered to Js office. J deposits the monies into he

d the check is delivered to a noAny attorney whose TIN is solicited must’USt account and pays H and I their respectiv
hayees an . . y. Y . shares. Y must file a return of information with re-
attorney, an information return must bdurnish the TIN to the payor, butis not réxpect to J (see paragraph (b)(2)(i) of this section).
filed under paragraph (a)(1) of this sectioguired to certify that the TIN iS correct.must file a return of information with respect to H
with respect to the first listed attorney.  Except as otherwise provided under se@nd | (see paragraph (b)(3) of this section).

(3) Attorney required to report pay- tion 3406, if the attorney does not furnish
ments made to the other attorneys at- the attorney’s TIN, the payment is subjectth
torney with respect to whom an informato backup withholding. . ; .

. e .. . for failure to comply with the require-

tion return is filed under paragraph (b)(1) () Examples. The provisions of this ments of section 684{3(0 and this scéction'

or (2) of this section must file informationsection are illustrated by the following ex- (1) Section 6721 for failure to file aQ
i i i les: : :

returns, as required under this section, f&mp correct information return.

payments the attorney makes to any other Example 1.A, a plaintiff in a suit for lost wages ~ (2) Section 6722 for failure to furnish a
attorneys. _ against T, is represented by attorney B. Asettles heprrect payee statement.
(c) Exceptions. A return of informa- suit for $300,000. Payment is made by a check (3) Section 6723 for failure to comply

i i i ble jointly to Aand B. Td t k the . . . . .
tion is not required under paragraph (a)(Ipvabe jomty to A an e 100 000 aith other information reporting require-
of this section with respect to the follow-2mount of the attorney fee. B retains $100,000 an . . ;

) ) disburses the remaining $200,000 net proceeds to A1€Nts (including the requirement to fur-
Ing payments: T must file a Form W-2 for $300,000 with respectnish a TIN).

(1) .Payme'nts of wages or other comp A under section 6051. T must also file a Form (4) Section 7203 for willful failure to
pensation paid to an attorney by the attor:099-MISC with respect to B for $300,000 (se&upply information (including a taxpayer
nev’s emplover paragraph (a)(1)(iii) of this section). . o

y ployer. identification number).

(2) Payments of compensation or prof: Example 2.The facts are the same agixample . . .
. . . A 1, except that T knows that the attorney fee is one- () Effective date.The rules in this
its paid or distributed to its individual hirg of the settiement amount, or $100,000. T mussection apply to payments made after De
partner by a partnership engaged in praite a Form W-2 for $300,000 with respect to Acember 31, 1999.

(g) Cross reference to penaltiesSee
e following sections regarding penaltie:

viding legal services. under section 6051. T must also file a Form 1099-
(3) Payments of dividends or COI’pOI’até/”SC with respect to B for $100,000 under section Robert E. Wenzel,
. . . . 6041. Tis not required to file an information return D icqj
- eputy Commissioner of
earnings and prof|t§ pald to its ,Sharewith respect to B for $200,000 (the balance of the P )I/nt rnal Reven
h_OI_der by a corporation engaged in Progross proceeds) because of the exception provided ernal Revenue.
viding legal services. in paragraph (c)(5) of this section.

(4) Payments of income to an attorney Example 3. C, a plaintiff in a suit for physical
of a fixed or determinable amount repersonal injury against V, is represented by attorney

ired to b ted ts th I? C settles his suit for damages that are excludable
quiréd to be reporte (Or payments thg om C's gross income under section 104(a)(2). The

would be required to be reported were ettiement check is payable jointly to C and D. V
not for failing to meet the dollar amountdoes not know the amount of the attorney fee. V
limitation contained in section 6041(a))must file a return of information with respect to D

pursuant to section 6041(a) and §1 6041l£1der paragraph (a)(1) of this section. V is not re-
' quired to file a return of information with respect to

1(a). C under section 6041 because the settlement amount
(5) Payments of the balance of the excludable from C’s income under section
gross proceeds made to an attorney if @4(a)(2).

payment described in paragraph (C)(4) of Example 4.W, a defendant in a suit for wrongful
. . . injury, knows that D, the plaintiff, has been repre-
this section is made. injury

. sented by attorney E throughout the proceeding.
(6)_ Payment_s made to a foreign attorsiate 0, where the suit is brought, mandates that cer-
ney, if the foreign attorney can clearlytain benefits and settlement awards be made payable

demonstrate that the attorney is not sule the claimant only. W makes a check payable
ject to U.S. tax. solely to D and delivers the payment to E’s office.

- . . . W has made a payment to an attorney (see paragraph
(d) Definitions. The fO”OWIng defini- (b)(1) of this section) and must file a return of infor-

tions apply for purposes of this section: mation under paragraph (a) of this section.
(1) Attorneymeans a person engaged Example 5. X, a defendant in a suit for lost
in the practice of law, whether as a sol&ages, reasonably believes that F, the plaintiff, has

roprietor, partnership, corporation, oP€e" represented by attorney G throughout the pro-
prop P P P ceeding as evidenced by filings and correspondence

joint venture. . . signed by G. X makes a check for damages payable
(2) Legal servicesneans all services solely to F and delivers it to G's office. X has made

performed by, or under the supervision of payment to an attorney (see paragraph (b)(1) of

an attorney. this section) and must file a return of information

. under paragraph (a) of this section.
(e) Attorney to furnish TIN.A payor Example 6.Y, a defendant in a suit, makes a pay-

thatis reqUire_d to m_ake an inforr_n?‘tion Cment of the gross proceeds of the amount awarded
turn under this section must solicit a TINunder the suit to the plaintiff's attorneys, H, I, and J.



