held in room 2615, Internal Revenue Ser- Second, under section 1433(b)(2)(B) of
vice Building, 1111 ConstitutionAvenue, theTRA, as amended byéfTechnical and
NW, WashingtonDC. Miscellaneous RevemruAct of 1988, the
GST tax does not apply to any generation-
FOR FLRTHER INFORMATION CON-  skipping transfer under a will or revocable

TACT: Concerning the proposed regulatryst executed before October 22, 1986, if
REG-103841-99 tions, Jamed. Hogan, (202) 622-3090; the decedent died before January 1, 1987.
concerning submissions of comments, the Third, under section 1433(b)(2)(C) of
hearing, and/or to be placed on the buildhe TRA, the G tax does not apply to
ing access list to attend the hearintdany generation-skipping transfer under a
ACTION: Notice of proposed rulemak.Michael L. Slaughte (202) 622-7180 trust to the extent such trust consists of
ing and notice of public hearing. (not toll-free numbers). property included in the gross estate of a

decedent or reinvestments thereof, but

SUMMARY: This document ContainSSUPPLEMENARY INFORMATION: only if the decedent was, on October 22,
proposed regulations relating to the appligackgound 1986, under a mental disability to change
cation of the Hective date rules of the the disposition of the deced&nproperty
generation-skipping transfer (GST) tax The G tax provisions were enactedand did not regain competence to dispose
imposed under chapter 13 of the Internd@s part of te Tax Refom Act of 1986 of the property before death.
Revenue CodeThe proposed regu|ati0n3(TRA), Pub. L. 99-514, 1986-%/¢l. 1) Numerous taxpayers have requested
provide guidance with respect to the typ€&.B. 1, 634. Under section 1433(a) of therivate letter rulings regarding théfect
of trust modifications that will notfiect TRA, the G tax generally applies to all that a proposed modification or construc-
the exempt status of a trust. In additiorgeneration-skipping transfers made aftefon will have on an exempt trust for GST
the proposed regulations clarify the appliOctober 22, 1986, the dateetiRA was tax purposes. In rulings in this area, the
cation of the ffective date rules in the enacted. IRS has held that a modification will not
case of property transferred pursuant to Section 1433(b)(2) of #iTRA exempts cause the trust to lose its exempt status if
the exercise of a general power @ a transfers from certain trusts from the GSthe modification does not result in any
pointment The proposed regulations ardax. Hereinaftg a trust that is exemptchange in the quajif value, or timing of
necessary to provide guidance to taxpaynder section 1433(b)(2) is referred to aany beneficial interest under the trusd-
ers so that they may properly determine &n “exempt trust.” though the statute does not specifically ad-
chapter 13 of the Code is applicable to a First, under section 1433(b)(2)(A) ofdress modifications to trusts that ave e
particular trust. the TRA, the GST tax does not apply to empt under section 1433(b)(2) of the

any transfer from a trust that was irrevoTRA, Treasury and the IRS believe that a
DATES: Written and electronic com- cable on September 25, 1985, to tlxe etrust that is modified such that none of the
ments must be received by February 16ent the transfer is not made out of addbeneficial interests change can be viewed
2000. Outlines of topics to be discussetions to the trust after September 25, 198&s the same trust that was in existence or
at the public hearing scheduled for Marclithe day before the HoesWays and September 25, 1985.
15, 2000 at 10:00, must be received bieans Committee began considering the The majority of the ruling requests re-
February 23, 2000. bill containing the G$ provisions). ceived by the Service concern proposed

Under §26.2601-1(b)(1)(ii) of the Genermodifications intended to enable the trust
ADDRESSES: Send submissions toation-skippingTransferTax Regulations, to adapt to changed circumstances or to
CC:DOM:CORP:R (REG-103841-99),3 trust created on or before September 28nable the trustee to administer the trust
room 5226, Internal Revenue Service1985, is considered irrevocable on thatropery. These proposed modifications
POB 7604, Ben Franklin StatioklVash- date unless: (1) the settlor retained eften are not inconsistent with the purpose
ington, DC 20044. Submissions may alsgower that would cause the trust to be iref the TRA effective date provisionsAc-
be hand delivered Monday through Friday|uded in the settis gross estate for fed-cordingly, as discussed belo these pro-
between the hours of 8 a.m. and 5 p.m. t@ra| estate tax purposes by reason of sewesed regulations adopt a more liberal
CC:DOM:CORP:R (REG-103841-99) tion 2038 of the Code, if the settlor hadstandard with respect to changes that may
Courig’s Desk, Internal Revenue Sergied on September 25, 1985; or (2) thbe made to the trust without the loss of ex-
vice, 1111 Constitutiom Avenue, NV,  property held in the trust is a life insur-empt status Treasury and the IRS intend
Washington, DCAlternatively, taxpayers ance policy transferred by the insured anthat tre regulations, when finalized, pro-
may submit comments electronically viahe insured possessed, on September 24de sifficient guidance concerning mod-
the internet by selecting theéx Regs” 1985, any incident of ownership thatfications that the need for private letter
option on the IRS Home Page, or by sulyould have caused the value of the trustilings will be greatly diminished. Com-
mitting comments directly to the IRS in-tg pe included in the insurexgross estate ments are requested regarding whether
ternet site at http://ww.irs.gov/tax regs/ ynder section 2042 of the Code if the inthe proposed regulations will achieve this
reglist.html The public hearing will be syred had died on September 25, 1985. result.

AGENCY: Internal Revenue Service
(IRS), Treasuy.



In addition, the proposed regulationsole remainder beneficiaries of a trust es- The facts in Simpson are similar to
clarify the application of the effectivetablished by their parent. They disagrethose presented eterson Marital Trust
date provisions when the exercise or lapses to the portion of the remainder each is8 Commissioner78 F.3d 795 (2nd Cir.
of a general power of appointment oveentitled to under the terms of the trusi996). InPetersonthe decedent had a
an otherwise grandfathered trust results when the trust terminates. A settlemertestamentary general power to appoint
property passing to a skip person. dividing the corpus equally amomy B, property in a pre-September 25, 1985
andC, B's child and the grandchild of themarital trust created under her husband’s
parent who established the trust, woulwill. Rather than appointing the property

1. Modifications to Trusts not be considered within the range of rezputright, the taxpayer allowed the power

sonable outcomes becau@éds not a po- to lapse and the property passed to he

The proposed regulations provide guidgenial remainderman under any construdusband’s grandchildren, who were skip
ance regarding the types of modificationgjon of the trust agreement. persons under section 2612. The court
constructions, and settlements of contro- ¢ proposed regulations also addreg®ncluded that the transfer was subject tc
versies that will not cause a trust to l0Sghe sjtuation in which a trustee distributeghe GST tax. The court noted that the ef-
its exempt status. However, the ruleg st principal to a new trust for the benefifective date provisions in section
contained in these proposed regulationg ,cceeding generations. In some casd33(b)(2) of the TRA were “designed . .
apply only for GST tax purposes. Thusy,e governing instrument grants the trusteet0 protect those taxpayers who, on the
the rules do not apply in determining, fof, o544 discretionary powers to distributdasis of pre-existing rules, made arrange-
example, whether a modification will ré-pincinal to or for the benefit of the trustments from which they could not reason-
sult in a gift for gift tax purposes, or Mayj e neficiaries, outright or in trust. Under@Ply escape and which, in retrospect, hac
cause inclusion of the trust assets in gege circumstances, distributions by theecome singularly undesirable Peter-
gross estate, or may result in the realizgs o6 1o trusts for the benefit of trust berson Marital Trustat 801 (footnote omit-
tion of gain for purposes of section 1004 iciaries will not cause the original trust€d). The court concluded that there was
of the Code. or the new trusts to lose exempt status pr§© basis to apply the protection provided

Under the proposed regulations, a CoUfijeq the vesting of trust principal is nof" Section 1433(b)(2) to the marital trust
order in a construction proceeding that r?iostponed beyond the perpetuities perid&ecause the arrangement could have bee
solves an ambiguity in the terms of a tru :;Ilpplicable to the original trust. changed to avoid the GST tax through the

instrument will not cause the trust to lose " nder the proposed regulationsEXercise of the decedent's general powes
its exempt status. The judicial action of appointment.

: . 'a trust may be modified and remain ex= )
however, must involve a bona fide ISSUG 15t for GST purposes. The modifica- 1easury and the IRS believe that there

?enndt ;[Ar/]i?hCgur}ics:a%(leglzlt(;rt]eT:vittf?gt (\:/:/)cr)]jll fon, however, must not shift a beneficialS N Substantive differehnce between the
be a Iiedprt)) the hiahest court of thénterestin the trust to any beneficiary wh&'tuatéon |nS|mpsotr]1W ere propferty

bp Y1 g occupies a lower generation (as defined jjassed pursuant to the exercise of a ger
state. Commissioner v. Estate of Bosch

Section 2651) than the person or persoﬁgal power of appointment and the situa-

387 U.S. 456 (1967). Construction prog ho held the beneficial interest prior totion in Peterson Marital Trusivhere

ceedings determine a settlor’s intent as Ae modification and must not extend th& OPeMY passed pursuant to a lapse of ¢

e o ime or vetng of ay enefal neres 7% Pover of ponimert Ao
' g g in the trust beyond the period provided foy'qual WHo has a general power ot ap-
strument that satisfies these requiremenis pointment has the equivalent of outright

IN the original trust. o
g ownership in the propertyestate of Kruz

Explanation of Provisions

does not alter or modify the terms of the

instrument. 2. Exercise of a General Power of v. Commissioned 01 T.C. 44, 50-51, 59-
Similarly, under the proposed regula-  Appointment after September 25, 60 (1993). The value of the property sub-

tions, a court-approved settlement of a  19g5. ject to the general power is includible in

bona fide controversy relating to the ad- the powerholder’s gross estate at deatt

ministration of a trust or the construction In Simpson v. United States83 F.3d under section 2041(a). In either case, the
of terms of the governing instrument of $12 (8th Cir. 1999), the decedent exemowerholder can avoid the consequence:
trust will not cause a trust to lose its excised a testamentary general power of apf the GST tax by appointing the property
empt status. This will be the case, howpointment granted under a marital trusfo nonskip persons. Therefore, as the
ever, only if the settlement is the producthat was created in 1966. Pursuant to thgurt noted inPeterson Marital Trust,
of arm’s length negotiations, and the sedecedent’s exercise of the general powetiere is no basis for exempting such dis-
tlement is within the range of reasonablef appointment, the property passed to hgyositions from the GST tax under the
outcomes under the governing instrumergrandchildren who were skip persongRA effective date provisions.

and applicable state law addressing thender section 2612. The court concluded Accordingly, the proposed regulations
issues resolved by the settlemeree that the transfer to the grandchildren waslarify that the transfer of property pur-
Ahmanson Foundation v. United Statessxempt from the GST tax under sectiosuant to the exercise, release, or lapse of
674 F.2d 761 (9th Cir. 1981Estate of 1433(b)(2)(A) of the TRA, because thegeneral power of appointment created in a
Suzuki v. CommissioneF,C. Memo. transfer was “under a trust” that was irpre-September 25, 1985 trust is not a
1991-624. For examplé, andB are the revocable on September 25, 1985. transfer under the trust, but rather is a



transfer by the powerholder occurring The rules of 26 CFR 601.601(a)(3) 2. Redesignating paragraph (b)(4) as
when the exercise, release, or lapse of tla@ply to the hearing. Persons that wish toaragraph (b)(5).
power becomes effective, for purposes giresent oral comments at the hearing must 3. Adding a new paragraph (b)(4).

section 1433(b)(2)(A) of the TRA. submit comments by February 16, 2000, 4. Paragraph (c) is amended by adding
. ) and submit an outline of the topics to ba new sentence to the end of the para-
Special Analysis discussed and the time to be devoted tgraph.

It has been determined that this noticBach topic (signed original and eight (8) The additions read as follows:

copies) by February 23, 2000. A period of

of proposed rulemaking is not a signifi- .
carlmat rggulatory action %s defined i?] £c}.0 minutes will be allotted to each persof§26.2601-1 Effective Dates.

12866. Therefore, a regulatory asses&’ Making comments. An agenda show- % x ox

ment is not required. It also has been dd19 the scheduling of the speakers will be
termined that section 553(b) of the agPrepared after the deadline for receiving (b) ***

ministrative Procedure Act (5 U.S.C outlines has passed. Copies of the agenda(1) * * *
chapter 5) does not apply to these .re(":jul'éﬂi” be available free of charge at the (i) * * * Further, the rule in the first
(ybearing. sentence of this paragraph (b)(1)(i) does

tions, and because these regulations
not apply to a transfer of property pur-

not impose a collection of information on, i i :
small entities, the Regulatory FlexibilityDraﬂlm}'I Information suant fo the exercise, relgase, or lapse (.)fi
Act (5 U.S.C. chapter 6) does not apply. The principal author of these propose§€neral power of appointment that is
Therefore, a Regulatory Flexibility regulations is James F. Hogan, Office df€ated as a taxable transfer under chapte
Analysis is not required. Pursuant to sedhe Chief Counsel, IRS. Other personnell Or chapter 12. The transfer is made by
tion 7805(f) of the Internal Revenuefrom the IRS and Treasury Department® person holding the power at the time

Code, the regulations will be submitted tgarticipated in their development. the exercise, release, or lapse of the powe
the Small Business Administration for becomes effective, and is not considered &

comment on their impact on small busi- transfer under a trust that was irrevocable

* *x *x *x %

ness. Proposed Amendments to the Regulatior@? September 25, 19855ee826.2601-
1(b)(1)(v)(B) regarding the treatment of
Comments and Public Hearing Accordingly, 26 CFR part 26 is pro-the release, exercise, or lapse of a powel
posed to be amended as follows: of appointment that will result in a con-

Before these proposed regulations are
adopted as final regulations, considerdART 26— GENERATION-SKIPPING
tion will be given to any written (a signedTRANSFER TAX REGULATIONS
original and eight (8) copies) or electronidJNDER THE TAX REFORM ACT OF
comments that are submitted timely (ifl986 * ok ok k%

the manner described in ADDRESSES) to L ) i
the IRS. Treasury and the IRS specifi- Far- 1. The authority citation for part 26 - (4) Retention of trust's exempt status in

cally request comments on the clarity of NtNUes to read in part as fcﬂlf\ivs: the case of modifications, et¢i) In gen-
the proposed regulations and how they Authority: 26 U.S.C. 7805 _eral. This paragraph provides rules for de-
can be made easier to understand. AJj P2/~ 2. In 826.2600-1 the Table isermining when a modification, judicial
comments will be available for public in-amended under §26.2601 by revising thgonstruction, settlement agreement, or
spection and copying. entry for paragraphs (b) and (b)(4) angystee action with respect to a trust that is
A public hearing has been schedule§dding an entry for paragraph (b)(5) {xempt from the generation-skipping

structive addition to a trust. See
§26.2652-1(a) for the definition of a
transferor.

for March 15, 2000 at 10:00 a.m. in rooni€2d s follows: transfer tax under paragraphs (b)(1), (b)(2),
2615, Internal Revenue Building, 1111 320-2600-1. Table of contents. or (b)(3) of this section (hereinafter re-

Constitution Avenue, NW, Washington, §26.2601-1Effective dates. ferred to as an exempt trust) will not cause
DC. Due to building security procedures, * ok ok % the trust to lose its exempt status. The
visitors must enter at the 10th Street en- b . ruleg contained in this paragraph (b)(4) are
trance, located between Constitution and (b) Exceptions applicable only for purposes of determin-

Pennsylvania Avenues, NW. In addition, * x x x % ing whether an exempt trust retains its ex-
all visitors must present photo identifica- ) _empt status for generation-skipping trans-
tion to enter the building. Because of ac- (4) Retention of trust's exempt status iffer tax purposes. The rules do not apply in
cess restrictions, visitors will not be adthe case of modifications, etc. determining, for example, whether the

mitted beyond the immediate entrance (5) Exceptions to additions rule. transaction results in a gift subject to gift

area more than 15 minutes before the * % ok x * tax, or may cause the trust to be included in
hearing starts. For information about the gross estate of a beneficiary, or may re-
having your name placed on the building Par. 3. Section 26.2601-1 is amendesllt in the realization of capital gain for

access list to attend the hearing, see tlas follows: purposes of section 1001 of the Code.

“FOR FURTHER INFORMATION 1. Adding four sentences to the end of (A) Trustee’s discretionary powers.
CONTACT” section of this preamble. paragraph (b)(1)(i). The distribution of trust principal from an



exempt trust to a new trust will not cause (2) The construction is consistent withpone or suspend the vesting, absolute ownership o
the new trust to be subject to the proviapplicable state law that would be applieBoWer of alienation of an interest in property for a

. o . period, measured from the date of creation of Trust,
sions of chapter 13, if by the highest court of the state. extending beyond any life in being at the date of cre-

(1) The terms of the governing _instru- (D) Other- chgngesA modification of = 4tion of Trust plus a period of 21 years, plus if nec-
ment of the exempt trust authorize théhe governing instrument of an exempéssary, a reasonable period of gestation. Accord-
trustee to make distributions to the newrust (including a trustee distribution, setingly, neither Trust nor the new trust will be subject
trust without the consent or approval oflement, or construction that does not sat@ the provisions of chapter 13 of the Code.

. . . . Example 2. Trustee's power to distribute princi-
any beneficiary or court, and isfy paragraphs (b)(4)(i)(A), (B), or (C) of pal pursuant to state statutén 1980, Grantor es-

(2) The terms of the governing instru-this subsection) by judicial refor_matio_nvtablished an irrevocable trust (Trust) for the benefit
ment of the new trust do not extend ther nonjudicial reformation that is valid of Grantor's childA, As spouse, and's issue. At
time for vesting of any beneficial interestunder applicable state law, will not causéhe time Trust was establishetihad two children,
in the trust in a manner that may postpongn exempt trust to be subject to the pl’OVF—’ andC. A corporate fiduciary was designated as

. . . trustee. Under the terms of Trust, the trustee has the
or suspend the vesting, absolute ownesions of chapter 13, but Only it— discretion to distribute all or part of the trust income

ship, or power of alienation of an interest (1) The modification does not shift a, principal to one or more of the group consisting
in property for a period, measured fronbeneficial interest in the trust to any benest A, As spouse oA's issue. Trust will terminate on
the date of creation of the original trustficiary who occupies a lower generatiorthe death o, at which time the trust principal will
extending beyond any life in being at thqas defined in section 2651) than the pep_e distributed td\'s issue, per stirpes. Under a state

. . . . . statute applicable to Trust, a trustee who has the ab
date of creation of the Orlgll’la| trust p|US &on or persons who held the beneficial Ins_olute diggretion under the terms of a testamentary

period of 21 years, plus if necessary, gerest prior to the modification, and instrument or irrevocable inter vivos trust agreement
reasonable period of gestation. For pur- (2) The modification does not extendo invade the principal of a trust for the benefit of the
poses of this paragraph (b)(4)(i)(A), thehe time for vesting of any beneficial in-income beneficiaries of the trust, may exercise the
exercise of a trustee’s distributive poweferest in the trust beyond the period prd?iscretion by appointing so much or all of the princi-

that validl ostpones or suspends the . .. pal of the trust in favor of a trustee of a trust under
yp P P ¥ided for in the orlglnal trust. an instrument other than that under which the power

foSting_’ abSO|Ute_ owners_hip, or power of (E) Examples.The following examples 1o invade is created, or under the same instrument
alienation of an Interest in property for gjjustrate the application of this paragraptthe trustee may take the action either with consent
term of years that will not exceed 90 yeargy)(4). In each example, assume that ttgé all the persons interested in the trust but without

(measured from the date of creation of thg, st established in 1980 was irrevocablgior court approval, or with court approval, upon

ini - ; . otice to all of the parties. The exercise of the dis-
O”gmal trUSt) will not be considered AMfor purposes of §26'2601_1(b)(1)(") anc£retion however rr?ust not reduce any fixed income

gxermse that postpone; or suspends Vef{at there have been no additions to ANfterest of any income beneficiary of the trust and
ing, absolute ownership, or the power ofyst after September 25, 1985, must be in favor of the beneficiaries of the trust. In
alienation beyond the perpetuities period. 2000, the trustee distributes one-half of Trust's prin-
If a trustee’s distributive power is exer- Example 1. Trustee’s power to distribute princiipal to a new trust that provides for the payment of
cised by creating another power, it I§7. R0 G0 crabi st (Trust) fw demn, onenaliof e et omainder il pesoto
deemed to be exercised to Whatevgr ©¥ie benefit of Grantor's child, A's spouse, an&'s B or B's issue and one-half of the trust will pas€to
tent the second power may be exercisedissue. At the time Trust was establishadiad two o C's issue. Because the state statue requires the
(B) Settlement. A Court-approved set- children,B andC. A corporate fiduciary was desig- consent of all of the parties, the transaction consti-
tlement of a bona fide controversy regardrated as trustee. quer th? terms of Trust, thetes a modification of Trust. However, because the
ing the administration of the trUSE oF the R T e arou consiotraat s & pemoteiry o honehoot Ao setumy
. S Frust to a beneficiary or beneficiaries who occupy a
ConStrUCtlon of terms of the governing m_ing of A, A's spouse 0A's issue. The trustee is alsolower generation than the person or persons who
strument will not cause an exempt trust tQuthorized to distribute all or part of the trust princiheld the beneficial interest prior to the modification,
be subject to the provisions of chapter 13al to one or more trusts for the benefitAfA's  neither Trust nor the new trust will be subject to the
if— spouse, 0A's issue under terms specified by theprovisions of chapter 13 of the Code.
(1) The settlement is the product Ofrustee in the trustee’s discretion. Any tru_st estab- Example 3. Construction of an ambiguous term
lished under Trust, however, must terminate 2in the instrument.In 1980, Grantor established an
. . years after the death of the last childAdb die who irrevocable trust for the benefit of Grantor’s chil-
(2) The settlement is within the rang&yas alive at the time Trust was executed. Trust wiliren,A andB, and their issue. The trust is to termi-
of reasonable outcomes under the govergrminate on the death @ at which time the re- nate on the death of the last to diefofind B, at
ing instrument and applicable state lawnaining principal will be distributed #'s issue, per which time the principal is to be distributed to their
addressing the issues resolved by the sétipes. In 2000, the trustee distributed part ofssue. However, the provision governing the termi-
tlement. Trust’s principal to a new trust for the benefltl_3)f nation of the trust is ambiguous regarding whether
. . L andC and their issue. The new trust will terminatethe trust principal is to be distributed per stirpes,
© Juc_j'C'aI ConStrUCt_'on'_A judicial 21 years after the death of the survivoB@ndC, at  only to the children oA andB, or per capita among
construction of a governing instrument tQuhich time the trust principal will be distributed tothe children, grandchildren, and more remote issue
resolve an ambiguity in the terms of thehe issue oB andC, per stirpes. The terms of the of AandB. The trustee files a construction suit with
instrument or to correct a scrivener’s errogoverning instrument of Trust authorize the trusteéhe appropriate local court to resolve the ambiguity.
will not cause an exempt trust to be sub® make the distribution to a new t.rust without theThe co.urt issues an grder cgnstfuing the inst.rumem
. " . consent or approval of any beneficiary or court. Irto provide for per capita distributions to the children,
Jectto the _pro_w_smns _Of c_hapter 13, if— addition, the terms of the governing instrument ofrandchildren, and more remote issuéahdB liv-
(1) The judicial action involves a bonaihe new trust do not extend the time for vesting oing at the time the trust terminates. The court's con-
fide issue, and any beneficial interest in a manner that may posstruction is consistent with applicable state law as it

arm’s length negotiations, and



would be interpreted by the highest court of the statgubject to the provisions of chapter 13 of the Code.(Filed by the Gfice of the Federal Register on No-
and resolves a bona fide controversy regarding the Example 6. Meger of two trusts In 1980, vember 17, 1999, 8:45 a.m., and published in the
proper interpretation of the instrumentherefore, Grantor established an irrevocable trust foissue of the Federal Register for November 18,
the trust will not be subject to the provisions ofGranta’s child and the child issue. In 1983, 1999, 64FR. 62997)
chapter 13 of the Code. Granta’s spouse also established a separate irrevo-
Example 4. Change in trust situsn 1980, cable trust for the benefit of the same child and
Granta, who was domiciled in Stabe, executed an issue The terms of the spousetrust and Grantts
irrevocable trust for the benefit of Granissue, trust are identical. In 2000, the appropriate local
naming a Stat¥ bank as trustee. Under the terms otourt approved the mger of the two trusts into one
the trust, the trust is to terminate, in all events, ngrust to save administrative costs and enhance the
later than 21 years after the death of the last to die afanagement of the investmentghe meger of the
certain designated individuals living at the time thewo trusts does not shift any beneficial interest in the
trust was executedhe provisions of the trust do not trust to a beneficiary who occupies a lower genera-
specify that any particular state law is to govern théon (as defined in section 2651) than the person or
administration and construction of the trust. In Statpersons who held the beneficial interest prior to the
X, the common law rule against perpetuities applieserger. In addition, the nmger does not extend the
to trusts. In 2000, a Statbank is named as sole time for vesting of any beneficial interest in the trust
trustee The dfect of changing trustees is that thebeyond the period provided for in the original trust.
situs of the trust changes to Stateand the laws of Therefore, the trust that resulted from the merger
Stae Y govern the administration and constructionyill not be subject to the provisions of chapter 13 of
of the trust. Stat¥ law contains no rule against per-the Code.
petuities. In this case, howeven view of the terms  Example 7. Modification that does not shift an
of the trust, the trust will terminate at the same timgnterest to a lower generationin 1980, Grantor es-
before and after the change in situsccordingy,  tablished an irrevocable trust for the benefit of
the change in situs does not shift any beneficial ingranta’s grandchildrend, B andC. The trust pro-
terest in the trust to a beneficiary who occupies gides that income is to be paid A, B, andC, in
lower generation (as defined in section 2651) thagqual shares for lifeThe trust further provides that,
the person or persons who held the beneficial intefpon the death of the first grandchild to die, one-
est prior to the transfe Furthermore, the change inthird of the principal is to be distributed to that
situs does not extend the time for vesting of any beigrandchilds issue, per stirpes. Upon the death of
eficial interest in the trust beyond that provided fokne second grandchild to die, one-half of the remain-
in the original trust Therefore, the trust will not be jng trust principal is to be distributed to that grand-
subject to the provisions of chapter 13 of the Codenjig's issue, per stirpes, and upon the death of the
If, in this example, as a result of the change in situg,st grandchild to die, the remaining principal is to
Stae 'Y law governed such that the time for vestingye gjstributed to that grandchitdissue, per stirpes.
was extended beyond the period prescribed undgy 2000, A became disabled. Subsequgnthe
the terms of the original trust instrument, the trusfrstee, with the consent Bfard C, petitioned the
would not retain exempt status. appropriate local court and the court approved a
Example 5. Division of a trustn 1980, Grantor - pqgjfication of the trust that increaséds share of
established an irrevocable trust for the benefit of hig,,st income The modification does not shift a por-
two children,A and B, and their issue. Under the (jo of the income interest to a beneficiary who oc-
terms of the trust, the trustee has the discretion Kupies a generation lower than the generation occu-
distribute income and principal #, B, and their ieq phya B andC, and does not extend the time for
issue in such amounts as the trustee deems approRisting of any beneficial interest in the trust beyond
ate. On the death of the last to diefodrd B, the 6 period provided for in the original trugtccord-
trust principal is to be distributed to the living iss“%gly, the trust as modified will not be subject to the
of Aand B, per stirpes. In 2000, the appropriate,qyisions of chapter 13 of the Code. Howetiee
local court approved the division of the trust intqy, ,ification increasing\'s share of trust income is

two equal trusts, one for the benefitdfand As 5 yansfer byB and C to A for federal gift tax pur-
issue and one for the benefit®andB's issue The oses.

trust forA andA’s issue provides that the trustee has
the discretion to distribute trust income and princi- (ii) Effective date The rules in this

pal toAand A’s issue in such amounts as the truste .
deems appropriate. OXis death, the trust principal 5aragraph (b)(4) ardfective as of [THE

is to be distributed equally t&'s issue, per stirpes. DATE OF PUBLIGATION IN THE FED-

The trust forB ard B's issue is identical (except for ERAL REGISTER ASA FINAL REGU-
the beneficiaries), and terminatesBis death at |_AT|ON]_

which time the trust principal is to be distributed

equally toB's issue, per stirpesThe division of the * ok ok x K

trust into two trusts does not shift any beneficial in-

terest in the trust to a beneficiary who occupies a (c) * * * The last four sentences in
lower generation (as defined in section 2651) ‘habaragraph (b)(l)(l) of this section are ef-

h ho held th ficial intef- .
the pgrson or per.sc.m.s who held F.e bene Ic!a. '.mefectlve as of November 18, 1999.
est prior to the division. In addition, the division

d.oes. not ext.end the time for vesting of any benefi— Robert EWenzel,
cial interest in the trust beyond the period provided o

for in the original trust Therefore, the two parti- Deputy Commissioner of
tioned trusts resulting from the division will not be Internal Revenue.




