Notice of Proposed Rulemaking (REG-115932-99), Couries Desk, In- (OID) rules generally accommodate re-

and Notice of Public Hearing ternal Revenue Servicgl11l Constitution openings during periods of stable or
Avenue NV, Washington, DC Alterna- falling market interest ratesAs is ex-
Reopenings of Treasury tively, taxpayers may submit commentplained in more detail belg during peri-
Securities and Other Debt electronically via the Internet by selectingpds of rising market interest rates, the OIL
Instruments; Original Issue the “Tax Regs” option of the IRS Homerules can #ectively prohibit reopenings.
Discount Page or by submitting comments directlyrhe proposed regulations in this documen
to the IRS Internet site at http://wwirs. would modify the OID rules to accommo-
REG-115932-99 gov/tax_regs/regslist.htmA public hear- date certain qualified reopenings.

ing will be held in room 2615, Internal Under §1.1275-1(f), two or more debt
Revenue Building1111 ConstitutionAv- instruments are part of the same issue |
enue NV, Washington, DC. they have the same payment and cred

. terms and are sold reasonably close il
ACTION: Notice of proposed rulemak- . .
prop FOR FLRTHER INFORMATION CON- time either pursuant to a common plan o

:zgobgscrr?stsiér:fggenﬁje Loséedmrlilcl);?;);iiiengumc-r: Concerning the regulations,as part of a single transaction or series ¢
and nofice of ubli(F:) heparin Ywilliam E. Blanchard, (202) 622-3950;related transactions. Usugalthere is lit-
P g concerning submissions and the hearinge doubt as to what constitutes an issu

SUMMARY: This document proposes Michael L. Slaughtg (202) 622-7190 pecause all of the relevant debt imstr
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by cross-reference to temporary regulr;l(mt toll-free numbers). ments have identical terms, have the sam
tions in T.D. 8840, amendments to th CUSIP numbe, and are sold on the same
. . ’ . UPPLEMENARY INFORMATION: ; e

final regulations concerning the federa day. When the third condition is not met,
income tax treatment of certain reape Backgound howeve, there is a question as to whethe
ings d Treasury securities. In the tempo- the subsequently sold debt instrument:

rary regulationsri T.D. 8840, on page 575 Temporary regulationaniT.D. 8840, are part of the original issue or are them
of this Bulletin, remove the requirement?@9¢ 575, amend the Incerfiax Regula- selves a new issue.

that the issuance oféfreasury securities ions (26 CFR part 1) relating to section This question—whether the subse-
in the reopening must be intended to allet2 7> of the Internal Revenue Codejuently sold debt instruments are part o
viate an acute, protracted shortage of tH&0de) The temporary regulations gr the original issue—has important tax con-
original securities The text of the tempo- vide rules for qualified reopenings of_sequences. If the sub_sequently sold del
rary regulations also serves as the text gf€asury securities. See §1.1275—2T(d).|n_st_rum_ents are considered part of the
the proposed regulationghis document This docu_ment also proposes new rulesriginal issue, they have OID only to t_he
also contains proposed regulations thatnder sections 163(e) a_nd 1275 of fch.extent the debt Instruments in the origina
would provide guidance on the Federgfode for qualified reopenings of qut inissue have OIDTh.us, if the_onglnal debt
income tax treatment of reopenings oftruments other timlreasury securities. instruments were issued without OID, the

debt instruments other thareasury se- ) o subsequently sold debt instruments als
Explanation of Povisions i ;

curities The proposed regulations would P do not have OID. In this case, any-di

provide guidance to holders and issuers &eopenings dfreasury Securities. count on the subsequently sold debt in

debt instruments This document also struments generally is market discount
provides notice of a public hearing on the The text of the temporary regulationsiot OID. Conversg| if the subsequently

(81.1275-2T(d)) also serves as the text abld debt instruments are a separate isst
the proposed regulationsThe preamble for tax purposes, any discount that arise
DATES: Written and electronic com- to the temporary regulations explains thas part of their issuance is OID if it equals

proposed regulations.

ments must be received by February d3¢mporary regulations. or exceeds the Olle minims amount
ZOQO. Requegts to appear and ou_tlines &feopenings of Debt Instruments Other for the debt instruments. S_ee §1.1273-
topics to be discussed at the public he “hanTreasury Securities. 1(d) to determine thee minims amount.
ing scheduled for March 22, 2000, at 1 The holder and issuer havdfdrent tax
a.m., must be received by March 1, 2000a. |n General. consequences depending upon whethe

the discount is characterized as OID ol
ADDRESSES: Send submissions to: Over the past few years, a number aharket discount. For the holdehe pri-
CC:DOM:CORP:R (REG*15932-99), issuers have developed programs or pramary diference is whether the holder has
room 5226, Internal Revenue Servicetices where debt instruments with identito include the discount in income on a
POB 7604, Ben Franklin Statiokyash- cal terms and CU® numbers are sold current basis as it accrues. If it is OID,
ington, DC 20044. Submissions may bsubsequent to their original issue datdghe holder must include the accruals in in:
hand delivered between the hours of 8hese subsequent sales are often calledme currently; if it is market discount,
a.m. and 5 p.m. to: CC:DOM:CORP:R‘reopenings. The original issue discountthe holder generally does not have to in



clude discount in income until the debt infmore than ade minims amount of OID, ulations, therefore, limit the total amount
strument is disposed of or redeemé@the the coupon rate). of discount that can be converted into
issue’s tax consequences also depend onA qualified reopening also would in- market discount with th&l5 percent rule.
whether the discount is OID or marketlude a reopening of original debt instru- L
discount. If the subsequently sold debients if the first two conditions describeoc' Definition of Issue.
instruments are part of a separate isswbove are met and the additional debt in- The proposed regulations also change
and if the discount is OID, the issuer (or atruments (treated as a separate iSSUk definition ofissuethat is currently in
broker or middleman) generally is reswere issued with no more tharda min- §1.1275-1(f) of the final OID regulations
quired to make OID information reportsimis amount of OID A qualified reopen- (described above). Essentjalthe pro-
for these debt instruments. See §1.6049rg, howeve, would not include a reopen-posed regulations limit the “reasonably
5. To comply with this reporting obliga-ing of tax-exempt obligations or¢jgse in time” standard of current law to
tion, the issuer must be able to distinguisbontingent payment debt instruments. 13 days The IRS and th Treasury De-
the subsequently sold debt instruments The qualified reopening rules attemppartment believe that reopenings shoulc
(which require OID information reports)to strike a balance between tax policye done through the proposed qualified re
from the originally sold debt instrumentsconcerns about the conversion of OlRpening rule (discussed above), not
As a practical matte the only way the into market discount and the need to haugrough an expansive interpretation of the
subsequently sold debt instruments can hie tax rules reflect current capital markeftegulatory definition of issueThe 13-day
distinguished is if they are assigned newractices The IRS and t Treasury De- [imitation was chosen to prevent an issue
CUSIP numbers The assignment of new partment believe the appropriate balanagat comes to market every two weeks
CUSIP numbers prevents the debt instruis to provide reopening rules for situationgrom stretching the definition of issue to
ments from being fungible and, theyeb where the issuer can prove by objectivesover two consecutive market sales. If ar
defeats the purpose of the reopening.  market-based information that the reoperissuer wants to reopen more than 13 day
ing will convert, at most, only a smallafter the initial défering, the sole test
amount of OID into market discounfo should be whether the reopening qualifies
This document proposes new qualifie@learly and accurately measure the conmnder the proposed qualified reopening
reopening rules. Under these rules, add¥ersion benefit across féérent interest rules.
tional debt instruments sold in a qualifiedate environments and debt instrument ,
reopening would be part of the same issUérms, the proposed regulations use @ ISsué'sTreatment.
as the original debt instrumentés a re- Yield-based standardThe 107.5 percent  this gocument also proposes rules tha
sult, the additional debt instrumentsstandard was designed to give some re”efarify the issugs treatment of the debt
would have the same issue date, the sariethe reopening of relatively short-term,giryments comprising an issue when
issue price, and (with respect to holderdpsues (that is, issues with a remainingere is a qualified reopeningThe pro-
the same adjusted issue price as the origerm of 10 years or less). These isSUggised regulations require the issuer to tak
nal debt instruments. tend to be the most impacted by the Ollhto account, as an adjustment to its inter
A qualified reopening would be @&r de minimsrule standard. est expense, anyféiérence between the
opening of original debt instruments that The two yield-based rules are designegmounts paid by the holders to acquire th
meets the following conditions: XThe to work in tandem The 107.5 percent of additional debt instruments issued in the
original debt instruments are publiclyyield restriction is tested 7 days before thguajified reopening and the adjusted issus
traded; (2 The issue date of the additionaknticipated pricing dateThis rule is de- price of the original debt instruments.
debt instruments (treated as a separasigned to give the issuer a preliminary inThijs diference would either increase or
issue) is not more than 6 months after théication that its reopening will be a quali-gecrease the aggregate adjusted isst
issue date of the original debt instr fied reopening prior to the isst& prices of all of the debt instruments in the
ments; (3) Seven days before the date @mnouncement of the reopening. Impoissue (both original and additional) with
which the price of the additional debt intantly, this preliminary indication is not respect to the issuer (but not the holder)
struments is established, the yield of theontrolling Absent thell5 percent rule, The issuer would then, as of the reopening
original debt instruments (based on theiif market interest rates were to movejate, recompute the yield of the debt in-
fair market value) is not more than 107.5harply upward in the week between thetruments in the issue based on this aggre
percent of the yield of the original debt in@nnouncement date and the pricing datgate adjusted issue price and the remair
struments on their issue dater,(d the the reopened debt instruments would ging payment schedule of the debt
original debt instruments were issuedut with a significant amount of marketinstruments The issuer would use this re-
with no more than de minimisamount of discount (instead of OID) notwithstand-determined yield for purposes of applying
OID, the coupon rate); and)(@he yield ing the fact that seven days before thihe constant yield method to determine its
of the additional debt instruments (basegricing date the instruments satisfied theccruals of interest expense over the re
on the sales price of the additional deht07.5 percent rule. In this presumablynaining term of the debt instruments in
instruments) is not more thdid5 percent rare and unusual case, the tax policy cotke issue.
of the yield of the original debt instru-cern of converting a significant amount of During the consideration of the issige
ments on their issue dater,(d the origi- OID into market discount becomes relatreatment of the additional debt instru-
nal debt instruments were issued with ntively more important The proposed reg- ments, a question arose as to whether th

B. Qualified Reopenings.



issue’s all-in-cost-of-capital should be Comments and Public Hearing Proposel Amendments to the Regulations

used to determine the issiginterest ex- , : .
pense for a particular borrowing. Under Before these proposed regulations are Accordingly, 26 CFR part 1 is pro-

current lav, the costs of anticipatory adoptﬁldbas f_inal regulatioas, consi&lﬂer posed to be amended as follows:
hedges and bond issuance costs (sucht!;%1 wil be given to any erttea or elec- _

underwriter fees) are not treated as intereg)f)nIC comm_entsl(a s_lgned original andART 1—INCOMETAXES

expense even though they affect the ise-',ght (8,) COpIes, if written) that are SUF" Paragraph 1 The authority citation for
sug’s cost of acquiring funds (the issise mitted timely (in the manner de_scnbed Ir‘bart 1 continues to read in part as follows
all-in-cost-of-capital) The IRS and the the ADDRESSES portion of this pream- Authority: 26 U.S.C. 7805 * * *
Treasury Department request comments obr%e) to the IRS The IRS ad Treasury Pa. 2. Section 1.163-7 is amended by:
whether the issués all-in-cost-of-capital apecnﬁcally request commeats on the clar- 1. Redesignating paragraph (e) a
should be used to determine the is®im- ity of the proposed regulations and hoV}l%aragraph .

terest expense for a particular borrowing. ;hei;;%ﬂﬁll?zzr:]n%r?ti vamdbeee:\f;;;?eu 2. Adding_a new paragraph (e).
3. Revising newly designated para-

E. Proposed fective Dates. for public inspection and copying. graph ®.

. A public hearing has been sc.hedule The revision and addition read as fol-
Section 1.163-7(e) of the proposedor March 22, 2000, at 10 a.m., in room) o

regulations would apply to qualifie@r 2615, Internal Revenue Buildindg111
openings where the reopening date is aDonstitutionAvenwe NW, Washington, §1163_7 Deduction for OID on certain
or after the date that is 60 days after thBC. Due to building security proceduresgept instruments.
date final regulations are published in thgisitors must enter at the 10th Street en-
Federal Registe. Section 1.1275-2(k) trance, located between Constitution and
of the proposed regulations would applyennsylvarda Avenues, NV. In addition, (¢) Qualified reopening—(1) In gen-
to debt instruments that are part of a reall visitors must present photo identifica-eral_ In a qualified reopening of an issue
opening where the reopening date is on éions to enter the building. Because of aGst debt instruments. if a holder pays more
after the date that is 60 days after the datess restrictions, visitors will not be-a or less than the adj;Jsted issue price of th
final regulations are published in tRed- mitted beyond the immediate entranc%riginal debt instruments to acquire an ad
eral Registe. area more than 15 minutes before th tional debt instrument. the issuer treat:
The proposed revision to the definitiorhearing starts. For information abou his difference as an adj'ustment to the is
of the termisste would apply to debt in- having your name placed on the building .0 et expense for the original
struments whose issue date is on or aftéecess list to attend the hearing, see the | .0 Gob instrumentas pro-
the date that is 60 days after the date finldFOR FURTHER INFORMATION

) i ) , . : vided by paragraphs (e)(2) through (e)(5
regulations are published inetfrederal CONTACT" section of this preamble. " section, the adjustment is taker

Regista. For debt instruments issued The rules of 26 CFR 601.601(a)(3) . * - " U "o o of the instr

i i - apply to the hearing. Persons who wish to ) . o
prior to the éfectwe. date of the regula-apply g _ n}ent using constant yield principles.
tions, no inference is intended as to howresent oral comments at the hearing mus

T 2) Positive adjustmentIf the differ-
the termisste should be interpreted undersubmit written comments by February 3§n(cg is positive J(that is, the holder pay:

* * *x * %

i i 2000, and submit an outline of the topic : : .
the current final regulations. to be discussed and the time to be devot&d° ® than the_ adjusted issue price of th
Special Analyses to each topic (signed original and eighP"9inal debt instrument), then, with re-

: - t to the issuer but not the haldbe
. . . (8) copies) by March 1, 200@ period of Spec .
It has been determined that this notic 0 minutes will be allotted to each persolﬁin‘ference increases the aggregate ac

of proposed rulemaking is not a signifi-for making commentsAn agenda show- justed issue prices of all of the debt in-
cant regulatory action as defined in Exeq-ng the scheduling of the speakers will p&truments in the issue, both original anc
utive Order 12866 Therefore, a regula- prepared after the deadline for receivin&dditional'

tory assessment is not required. It alsg jines has passed. Copies of the agenda(3) Negative adjustmentlf the differ-
has been determined that section 553(%” be available free of chge at the €NCe is negative (that is, the holder pay

of the Administrative ProcedarAct (5 hearing. less than the adjusted issue price of th
U.S.C. chapter 5) does not apply to these original debt instrument), then, with re-
regulations and, because the regulatiom3rafting Information spect to the issuer but not the holdee

do not impose a collection of information difference reduces the aggregate adjuste

on small entities, the Regulatory Flexibil- . Tha Q/U_“pipalEauBtTor (r)]f tge%a regtfjl issue prices of all of the debt instruments
ity Act (5 U.S.C. chapter 6) does nolt'on.s ts tlclﬁ'mfé an(‘i a:r. ' '.Cel IO t_in the issue, both original and additional.
appl. Pursuant to section 7805(f) of théASSIS an ief Counsel (Financial Insti- (4) Determination of issués intaest

Code, this notice of proposed ruIemakingUtlonS a?? Prot?]uclt;)s. Hg\étv;veother accruals As of the reopening date, the is-
ersonnet from the an réasuly  guer must redetermine the yield of the

will be submitted to the Chief Counsel fo - . .
Department participated in their deVek)paebt instruments in the issue for purpose

Advocacy of the Small Busingé&dmin- ment
istration for comment on its impact on ' of applying the constant yield method de-

small business. Fokok ok scribed in 81.1272-1(b) to determine the



issueg’s accruals of interest expense ovdirst debt instrument that would be part ofents that, without the application of this
the remaining term of the debt instruthe issue is issued to a person other tharparagraph (k)—

ments in the issueThis redetermined bond house, brokeor similar person or  (A) Are part of a single issue of debt in-
yield is based on the aggregate adjustemlganization acting in the capacity of arstruments;

issue prices of the debt instruments in thenderwrite, placement agent, or whole- (B) Are not part of the same issue as the
issue (as determined under this paragraghle. original debt instruments; and

(e)) and the remaining payment schedule (2) Crossrefaences foreopening and  (C) Have terms that are in all respects
of the debt instruments in the issue. If thaggegation rules See §1.1275-2(d) andidentical to the terms of the original debt
aggregate adjusted issue prices of the defi) for rules that treat debt instruments isinstruments as of the reopening date.
instruments in the issue (as determinesued in certain reopenings as part of an (iii) Reopening date The reopening
under this paragraph (e)) are less than thesue of original (outstanding) debt instrudate is the issue date of the additional del
aggregate stated redemption price at menents. See §1.1275-2(c) for rules thahstruments (determined without thp-a
turity of the instruments (determined as ofreat two or more debt instruments as plication of this paragraph (k)).

the reopening date) bg de minimis single debt instrument. (iv) Qualified reopening A qualified
amount (within the meaning of §1.1273— (3) Effective date This paragraph (f) reopening is a reopening of original debt
1(d)), the issuer may use the rules in parapplies to debt instruments whose isstigstruments (other than tax-exempt oblig-
graph (b) of this section to determine theate is on or after the date that is 60 daygions, as defined in section1275(a)(3)
issue’s accruals of interest expense.  after the date final regulations are puband contingent payment debt instruments

~ (5) Effect of adjustments on isstead-  lished in theFederal Registe. within the meaning of §1.1275-4) that
justed issue priceThe adjustments made f o o meets all of the following conditions:
under this paragraph (e) are taken into ac- (A) The original debt instruments are

count for purposes of determining the is- Pa. 4. In §1.1275-2, paragraph (d) iublicly traded (within the meaning of

sua’s adjusted issue price under . ’ 1973_9(R).
§1.1275-1(h). revised and paragraph (k) is added to red&d )

N . as follows: (B) The reopening date of the add
(6)'Def|n|t|ons Th.e term%ddltIOnal tional debt instruments is not more than ¢
debt instrument, original debt instrumentg1.1275-2 Special ruleslating to debt  months after the issue date of the origina

qualified reopening an_d reoper!ing date instruments. debt instruments.

gaﬁle the same meanings as in 8§1.1275- * % % % % (C) The debt instruments satisfy either
(). . . . the test described in paragraph (k)(3) o
(f) Effective dates This section (other (q) [The text of this proposed fr this section or the test described in para

than paragraph (e) of this section) appllegc.raph (d) is the same as the text afraph (k)(4) of this section.

to qlebt instruments issur(]ed on or afte§1'1275_21-(d) published IT.D. 8840 (3) Yield test For purposes of para-
April 4, 1994 Taxpayers, howevemay graph (K)(2)(iv)(C) of this section—
rely on this section (other than paragraph ok oKk

(e) of this section) for debt instruments is- i 0 S_even days befo_rg the date on whict
sued after December 21, 1992, and before () Reopenings=(1) In general. Not- the price of the additional debt ingtr
April 4, 1994. Paragraph (e) of this secwithstanding §1..]_275_:!_(f), add.it.ional_ments is Qstabllshed, the yield of the_ orig
tion applies to qualified reopenings wher&€bt instruments issued in a qualified renal debt instruments (based on their fair
the reopening date is on or after the dafPening are part of the same issue as tharket value) is not more than 107.5 per
that is 60 days after the date final regulfiginal debt instrumentsAs a result, the cent of the yield of the original debi-|
tions are published in tHeederal Regis- additional debt instruments have the sanféruments on their issue dater,(d the

ter. issue date, the same issue price, and (wigiiginal debt instruments were issued
Pa. 3. In §1.1275-1, paragraph (f) igespect to holders) the same adjustewlith no more than de minims amount of
revised to read as follows: issue price as the original debt instruOID, the coupon rate); and
ments. (if) The yield of the additional debt in-
§1.1275-1 Definitions. (2) Definitions—(i) Original debt in- struments (based on the sales price of th

struments Original debt instruments areadditional debt instruments) is not more
debt instruments comprising any singléhan115 percent of the yield of the origi-

(f) Issue—(1) Definition. Two or more issue of outstanding debt instrumentsial debt instruments on their issue datt
debt instruments are part of the sameor purposes of determining whether #or, if the original debt instruments were

* kxk *x *x %

issue if the debt instruments— particular reopening is a qualified reopenissued with no more thande minimis
(i) Have the same credit and paymering, debt instruments issued in prior qualamount of OID, the coupon rate).
terms; ified reopenings are treated as original (4) De minimis OID testFor purposes

(i) Are issued either pursuant to a comdebt instruments and debt instruments i®f paragraph (k)(2)(iv)(C) of this section,
mon plan or as part of a single transactiosued in the particular reopening are not dhe additional debt instruments are issue
or a series of related transactions; and treated. with no more than de minims amount of

(iii) Are issued within a period of 13 (ii) Additional debt instrumentsAddi- OID (determined without the application
days beginning with the date on which théional debt instruments are debt instruef this paragraph (k)).



(5) Special rule forTreasuryreopen-
ings. See paragraph (d) of this section f
special rules for reopenings @feasury
securities.

(6) Issue’s reatment of a qualifiede-
opening See §1.163-7(e) for the issie
treatment of the debt instruments that a
part of a qualified reopening.

(7) Effective date This paragraph (k)
applies to debt instruments that are part
a reopening where the reopening date
on or after the date that is 60 days aft
the date final regulations are published i
the Federal Registe.

David A. Made,
Acting Deputy Commissioner
of Internal Revenue.

(Filed by the Gfice of the Federal Register on No-
vember 3, 1999, 8:45 a.m., and published in tf
issue of the Federal Register for November 5, 199
64 F.R. 60395)



