Section 108.—Income From Management and Budget in accordance On January 7, 1997, proposed regula-

Discharge of Indebtedness with the Paperwork ReductimoAct of tions (REG-208172-91), were published
1995 (44 U.S.C. 3507(d)) under controin the Federal Registe (62 F.R. 955).
26 CFR 1.108—4: Election teeduce basis of number 1545-1539. Responses to the¥éitten comments were received in re-
depreciable property under section 108(b)(5) of the ¢ollections of information are required tosponse to the notice of proposed rulemak-
Internal Revenue Code. - - . . .
obtain a benefit. ing. One speaker provided testimony at a
T.D. 8787 An agency may not conduct or spansopublic hearing held on May 29, 1997.

and a person is not required to respond to, After consideration of all the oo
DEPARTMENT OF THE TREASURY a collection of information unless the coliments, the proposed regulations under

Internal Revenue Service lection of information displays a valid sections 108 and 1017 are adopted, as re-
26 CFR Parts 1, 301, and 602 control numbe vised by tt8 Treasury decision.

The estimated annual burden pexr ) o
Basis Reduction Due to spondent is 1 hau Explanation of Revisions and Summary
Discharge of Indebtedness Comments concerning the accuracy dff comments

. this burden estimate and suggestions fQr gacis Reduction Limited to Fair
AGENCY: Internal Revenue Service requcing this burden should be sent to the' 4 ket\alue

(IRS),Treasu. Internal Revenue Service Attn: IRS
- Reports Clearance Office OP:FS:H°,  One commentator requested that basis
Q;EON' Final and temporary rega Washington, DC 20224, and to tkdfice reduction be limited to fair market value
' of Management and BudgetAttn: Desk as provided by §1.1016—7(a) (as removed
SUMMARY: This document contains final Officer for the Department of éhTrea- by this regulation) The final regulations
and temporary regulations that provide orSUt: Cffice of Information and Regula- do not adopt this recommendation. Sec-
dering rules for the reduction of bases dery Affairs, Washington, DC 20503. tion 1017, as enacted by the Bankruptcy
property under sections 108 and 1017 of Books or records relating to a collec-Tax Act, fundamentally changed the rules
the Internal Revenue Code of 1988he tion of information must be retained aselating to basis reduction where dis-
regulations will dfect taxpayers that ex- long as their contents may become matepharge of indebtednt_ass income (cancella-
clude dischege of indebtedness incomdal in the administration of any internaltion of debt (COD) income) is excluded
from gross income under section 108,  '€venue la. Generaly, tax returns and from gross income The revised statute,
tax return information are confidential, asn section 1017(b)(2), provides only one
DATES Effective Date These regula- required by 26 U.S.C. 6103. limitation on basis reduction for insolvent
tions are éfective, and bankrupt taxpayers who do not make
October 22, 1998. Backgound an election under section 108(b)(5).
Applicability Date These regulations  This final regulation contains amend-Jnder that rule, the basis reduction may
apply to discheges of indebtedness ocments to the income tax regulations (260t €xceed the excess of the aggregate of
curring on or afte, October 22, 1998 andCFR Parts 1 and 301) under sections 108€ bases of the property held by the tax-
to elections under section 108(b)(5) conand 1017 of the Internal Revenue Code &Y€l immediately after the disaige
cerning discheges of indebtedness occuri1986 (Code) The amendments conform@Ver the aggregate of the liabilities of the
ring on or afte, October 22, 1998. the regulations to amendments to sectiofi@XPayer immediately after the dische.

108 and 1017 made by the Bankruptc he fair mquet value limitation found in
FOR FURTHER INFORMTION CON-  Tax Act of 1980, Public Law 96-589, §§2, he regulations removed by #hireasury

TACT: Concerning the regulations genergg (Stat. 3389 (1980)); 1980-2 C.B. 6Ofiecisiop is not reflected in section 1017.
ally, Sharon L. Hall or ChristopheF. (BankruptcyTax Act); the Technica Cor- Accordingl, the IRS_ ad Treasury D(.a-.
Kane of the @ice do Assistant Chief ractions Act of 1982, Public Law 97-448, partment do not .belleve that a rule limit-
Counsel (Incora Tax & Accounting) at §102(h)(1), 96 (Stat. 2365, 2372 (1983))"9 basis reductlpn to fair market value
(202) 622-4930; concerning partnershiggg3—1 C.B. 451: the Deficit Reductionvould be appropriate.

adjustments under section 1017act of 1984, Public Law 98-369, section - .

Matthew Lay of the flice o Assistant 474(r)(5) and 721(b)(2), 98 (Stat. 494512‘ Section 108(c)(2)(A) Limitation

Chief Counsel (Passthroughs & Speciad3g, 966 (1984)); 1984-3 C.BA(. 1) 1;  Section 1.108-5(a) of the proposed

Industries) at (202) 622-3050. the Tax Refom Act of 1986, Public Law regulations described the limitation under
_ 99-514, sections 104(b)(2), 231(d)(3)(D)section 108(c)(2)(A) and provided that

SUPPLEMENARY INFORMATION: 822, and1171(b)(4), 100 (Stat. 2085,the amount excluded under section

Paperwork ReductivAct 2105, 2179, 2373, 2513 (1986)); 1986-308(a)(1)(D) (concerning dischhges of

C.B. \Wwl. 1) 2; and the Omnibus Budgetqualified real property business indebted-

The collections of information con- Reconciliation Act of 1993, Public Law ness) could not exceed the excess of the
tained in this final regulation have beeri03-66, section 13150, 107 (Stat. 31yutstanding principal amount of that in-
reviewed and approved by thefice of 446 (1993)); 1993-3 C.H. debtedness immediately before the-di
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charge over the net fair market value of The overall limitation on basis reduc-tions continue to treat a distributive share
the qualifying real property (as definedion is determined by reference to the adsf a partnership’s COD income as attrib-
under 81.1017-1(c)(1)) immediately bejusted basis of property and the amount aftable to a discharged indebtedness se-
fore the discharge. Two commentators reanoney held by the taxpayer over the liaeured by the taxpayer’s partnership inter-
quested that the regulations clarify thabilities of the taxpayer “immediately afterest. Accordingly, the elimination of the
any outstanding accrued and unpaid intethe discharge.” By contrast, under th@arenthetical language is not intended to
est is included in determining the outbasis reduction rules applicable for purehange the substantive results obtained in
standing principal amount of the indebtposes of section 108(b)(2)(E), the taxallocating a basis reduction among muilti-
edness for purposes of this limitationpayer must reduce the adjusted basis pfe properties.
Given the purpose of this limitation,property “held by the taxpayer at the be- ) i )
which is to prevent taxpayers from usingjinning of the taxable year following the?- Méaning of “In Connection With” In
the section 108(a)(1)(D) exclusion to theear in which the discharge occurs.” Sec- Section 108(c)(3)
extent that debt cancellation would creatgon 1017(a). Given the difference in the
equity in property (H.R. Rep. 103-111yelevant time for applying the basis limi-
103d Cong., 1st Sess., 622—-23 (1993)jation and the basis reduction rules, an
Pt e i Sy Wk et e o, s ke il o rocsec o et
) pprop Y necessary 1o impiement the proposal, r]ﬁcurred or assumed before January 1,
exclusion by reference to the amouniRS and Treasury Department believe thalygs pe traced to real property used in a
stated as principal in the debt instrumenthe suggested limitation is not Workablet d busi b tp Ip yu that
Accordingly, the final regulations provide Accordingly, the final requlations con- rade or business, but only requires tha
. . gn. nal reg the debt be secured by real property used
that, for purposes of section 108(c)(2)(Atinue to apply the limitation based on the

and 81.108-6 only, outstanding principahggregate bases and liabilities of the ta?i[]gg;ra}l(_jhee cf)irn;)IurSemEISa ?ioanss %fo‘]r?(;]tu;;g 1
amount means the principal amount of apayer consistent with section 1017(b)(2).ic comment Se?:tion 108(c)(3)(A) dep-
indebtedness and all additional amounts The proposed regulations also prOVidefJ;es aI'f'ed.reaI roperty business in-
owed that, immediately before the disthat a taxpayer must treat a distributiv%I bt qdu med ! 4 S g y uhl' e :
charge, are equivalent to principal, in thaghare of a partnership’s COD income as..- o hcooo Nde tedness which “was

interest on such amounts would accrugttributable to a discharged indebtednedacurred or assumed by the taxpayer in-

and compound in the future. Amountsecured by the taxpayer’s interest in th gonnection with real property used in a

that are subject to section 108(e)(2) argartnership. The rule in the proposed re?rade or business and is secured by such

excepted from the definition of principalylations for allocating basis reductior%eal property”. The IRS and Treasury De-

amount. In addition, principal amountamong multiple properties under SeCtimﬁ)artment do not believe that this sentence

must be adjusted to account for uUnamorg(h)(2)(E) contained parenthetical |anShould be interpreted to mean only that

tized premium and discount consistenjuage cross-referencing the partnershltgr)]e debt must be secured by real property

with section 108(e)(3). provision for the property classes that indsed in a trade or business as of January

3. Allocation of Basis Reduction of cIudeq secured real aqd personal prope_r%‘y 1993.. ) .

Multiple Properties Within the Same used in a tradg or busmess. or held for ins Basis Reduction With Respect to a

Class vestment. This parenthetlcal language Residence

was intended to remind taxpayers that

The proposed regulations incorporate@artnership indebtedness is treated as in-A commentator requested that when the
the limitation described in sectiondebtedness secured by the taxpayer’s ihasis of a taxpayer’s residence is reduced
1017(b)(2) which provides that the basi¢erest in the partnership. under section 1017 and is disposed of in a
reduction for bankrupt and insolvent tax- One commentator stated that the crostransaction subject to section 1034
payers may not exceed the excess of tiieference with respect to secured redwhich provided for the deferral of gain
aggregate of the bases of the propergroperty was confusing since a partneen the sale of a personal residence), the
held by the taxpayer immediately after thehip interest presumably should be treate@btential recapture income arising under
discharge over the aggregate of the liabilas personal property in reducing basisection 1245 should be carried into the re-
ties of the taxpayer immediately after theinder section 108(b)(2)(E). This is conplacement property. This comment is not
discharge. A commentator suggested thétasted with the modified basis reductiomdopted in the final regulations. Section
this limitation be applied on a class byules under sections 108(b)(5) and 108(c)034 was repealed by the Taxpayer Relief
class basis, so that when a basis reductiwrhich, assuming the appropriate requestsct of 1997. New section 121, enacted
applied within a single class of propertiesire made and consents are granted, apply the Taxpayer Relief Act of 1997, ex-
described in §1.1017-1(a) exceeds the look-through rule to reduce the insidempts certain gain on the sale of a resi-
amount of basis over the debt secured tyasis of depreciable property or depreciaience, but does not provide that the po-
the properties in that class, the basis réle real property held by a partnership. tential gain will be transferred to a
duction in excess of that amount should In order to eliminate this confusion, thereplacement residence. Therefore, under

A commentator requested that the final
regulations provide that the phrase “in
onnection with” in section 108(c)(3)

default to the next class. parenthetical language is not included ithe new law, there is no mechanism to
The final regulations do not adopt thighe final regulations. However, as undepreserve the potential recapture income
comment. the proposed regulations, the final regulawith respect to a new residence, and the
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potential recapture income must be recoghat the mandatory consent rule be revisatlices the basis in its partnership interest
nized on the sale of the residence undéo require a partnership to consent only ifinder section 108(b)(2)(E).
section 1245. the partnership receives requests from )
five or fewer partners who own, in the ag”- 1'eatment of the Adjustment to the
6. Mandatory Request and Consent gregate, more than 50 percent of the capi- Basis of Partnership Property Under

; i Subchapter K
The proposed regulations provided thd@ and Profits of the partnership. P

a partner may treat a partnership interest 1© €nNsUre that partnerships are not un- 5o commentator requested that the
as depreciable property under sectiofl!ly burdened by the mandatory request,,| reqylations address a number of is-
108(b)(5) (or as depreciable real propert§"d consent rules, the commentator's prg,eq concerning the treatment of the part-
under section 108(c)) only if the partner _osal has b_een adopted, in part, in thﬁership’s adjustments to the basis of part-
ship consents to make corresponding a%nal regulations. However, to IoreserVenership property under subchapter K. The

justments to the basis of the partnership e general ordering rules of the regulag ), regulations do not address these is-

depreciable property (or depreciable re%‘éﬁes\'/ethteh;ﬁ? izn;p;-rrg;?:tg tger';zrljir?f@ues. Instead, the IRS and Treasury De-
artment have addressed these issues in

property). The IRS and Treasury Depart- ; hio t t 10 red the b
ment generally believe, in this contextPartNersnip o consent to reguce the basjz, proposed regulations recently promul-

that whether or not a partnership consen?sf its depreciable property (or depremabllgated under sections 743 and 755.

. : {eal property) where a substantial major=
to make the corresponding adjustments 9 of its partners elect to exclude thes. Timi dR .
the basis of its property should be a matt P - Iming and Reporting

OD income under sections 108(b)(5) or ) _
of agreement between the partner and th 8(c). Therefore, the final regulations The proposed regulations provided that

partnership. Therefore, the proposed rege. e that a partnership must consent @ Partner requesting a reduction in inside
ulations generally provided that a partnef,j,,ce its partners’ shares of the partnepasis must make the request and receive
is free to choose whether or not to requeghip,s depreciable basis in depreciablgonsent before the due date (including ex-
that a partnership reduce the basis of patlz o (or depreciable real property) ifensions) for filing the partner's Federal
nerShip property and that the partnerShigonsent is requested by, (|) partners owﬁncome tax return for the taxable year in
is free to grant or withhold its consent. ing (directly or indirectly) an aggregate otwhich the partner has COD income. The
The ability to freely choose whether of,q 0 than 80 percent of the capital anBroposed regulations also provided that a
not to request or grant consent, hOWGVeﬁmﬁts interests of the partnership, or (jiipartnership that consents to a basis reduc-
prOVideS Opportunities to avoid the genﬁve or fewer partners owning (direct]y ortion must include a consent statement
eral ordering rules of the proposed regu'q‘hdirecﬂy) an aggregate of more than 5@V|th its Form 1065, U.S. Partnership Re-
tions through the use of a partnershigygrcent of the capital and profits interestéirm of Income, and provide a copy of that
Therefore, the proposed regulations prgst the partnership. statement to the affected partner on or be-
vided that, in a limited number of situa- As iy the proposed regulations, thdore the date the Form 1065 is filed. One
tions; (i) a partner is required to requesyyg) regulations do not require a partnercommentator stated that the final regula-
the partnership’s consent, and (ii) th&pip to reduce the basis of its depreciabléons should provide that; (i) partners
partnership is required to grant that CoMyroperty (or depreciable real property) irshould not be required to request consent,
sent. Specifically, the proposed regulay sjtuations where the partnership is thand (i) neither the partner nor the partner-
tions provided that a partner is required tQoyrce of the COD income. Howevership should be required to attach state-
request consent if the partner owns (diyhere a partnership is the source of theents to their returns, until the filing date
rectly or indirectly) more than 50 percenicOp income and partners elect to exof their respective returns for the taxable
of the capital and profits interests of the|yde such income, such partners are rgear following the year that the partner
partnership, or if the partner receives guired to request that the partnership reéxcludes COD income.
distributive share of COD income fromguce its basis in such property. The IRS and Treasury Department con-
the partnership. In addition, the partneraccordingly, if partners meeting thetinue to believe that a partner electing
ship is required to grant consent if rerequirements in (i) or (ii) above elect tounder sections 108(b)(5) or 108(c) must
quests are made by partners owning (déxclude such income, the partnershipeceive the consent of the partnership be-
rectly or indirectly) an aggregate of morenust consent to reduce the basis of its désre the partner excludes the COD in-
than 50 percent of the capital and profitgreciable property (or depreciable reatome. Therefore, the final regulations
interests of the partnership. property). provide that the partner must request and
One commentator requested revisions Commentators also requested that thr@ceive the consent of the partnership
to the mandatory request and conseffihal regulations clarify that a partner-prior to the due date (including exten-
rules contained in the proposed regulaship’s consent is not required for basis agsions) for filing the partner’s Federal in-
tions. This commentator argued that thgistments under section 108(b)(2)(E)come tax return for the taxable year in
proposed regulations, as written, couldhe final regulations make it clear that avhich the partner has COD income. The
unduly burden certain large partnershippartnership’s consent to reduce the basigmal regulations do, however, adopt the
in situations where the partnership’s reef the partnership’s depreciable propertgommentator’s suggestion that the part-
fusal to consent was not motivated by tafor depreciable real property) is neithenership is not required to attach a state-
avoidance. The commentator requestegquired nor relevant where a partner ranent to its return until the filing date of its
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Federal income tax return for the taxabl&pecial Analyses partnerships owning real property. It is
year following the year that ends with or . _ .. unlikely, however, that many of these
within the taxable year that the partner ex- It ha§ bgen determmgd that this flnaf:)artnerships or partners in these partner-
cludes the COD income. regulation is not a significant regulatorygpioq wil have COD income in any given
The commentator also stated that th@Ction as defined in EO 12866. There%ear, so it is anticipated that only a smalll

final regulations should provide that wher{Or®: @ regulatory assessment is not req, o oc thace partnerships will be af-
a partnership recognizes any COD induired. It has been determined that a fin

| flexibil Vsis i . d?ected by the final regulations in a partic-
come from qualified real property busi—reg'uh""toryII exi ||tyfqn?y5|s 1S re.qw[:.a ular year.
ness indebtedness it should attach a stafg! the collection of information in this

- After a partner conveys information
ment to its partners’ Forms K—1 StatingTreas,ury decision under 5 U.S.C. 604. A

i ; =, qsummary of the analysis is set forth belov(\fOncerning the amount of COD income
that the COD income is from quallfled y Yy xcluded from gross income under sec-

real property business indebtedness ar'der the heading “Summary of Final. ;
o dpateptheycancellation occurred._ThBegulatory Flexibility Act Analysis.” tion 108(3) to the affected partnership, the
: 6{Partnershlp must reduce the partner’s in-

final regulations do not adopt this pro_Pursuant to section 7805(f) of the Intern

posal. The IRS and Treasury Departmer’ﬁevenue Code, this final regulation haX

believe that §1.703—1(a)(1) currently rePeen submitted to the Chief Counsel fo ) _ _ :
quires partnerships t(o )ée)paratelyystaf%dvocacy of the Small Business Admin-SPecial entries on its books because this

o _ _ stration for comment on its impact onP@sis reduction will reduce the partner’s
ggif:: drii}jin?i:‘?/ﬁte:g Sbl:JCSr']neSS mdebtedsma” business. share of the partnership’s depreciation de-
The IRS and T D. ¢ N ductions, and ultimate gain or loss on the

€ and freasury bepartmen recSummary of Final Regulatory Flexibility sale of the property, in subsequent years.

ognize that a partner might not alwaysct analysis In many cases, partnership returns are
have sufficient information with which to repared using computer software that

decide to request a basis reduction until This analysis is required under the Reggan prepare and maintain these special en-
on, or shortly before, the due date (includdlatory Flexibility Act (5 U.S.C. chapter _ . L
) . - ) o . tries after the initial year.
ing extensions) for filing the partner’s6). In certain circumstances, the final reg- The IRS and Treasurv Depart i
Federal income tax return. Thereforeylations will require a partnership to in- y bepartment are
comments were requested as to whethelude a statement with its Form 1065nOt "?‘Ware of any federal ru]es that may
additional rules (such as requiring a partJ.S. Partnership Return of Income, fordl’Ipl.lcate’ pverlap, or conflict with the
nership to inform partners of COD in-the taxable year following the year thaf!le in the final regulation. -
come prior to the date the Form 1065 isnds with or within the taxable year the S &N alternative to the disclosure de-
filed) are necessary to ensure that infotaxpayer excludes COD income fronecribed above, the IRS and Treasury De-
mation is exchanged between the partnegross income, and provide a statement Ertment considered, but rejected as too
ship and its partners in a timely fashionthe taxpayer on or before the due date _rdensome, a rule that unld hgve re-
The final regulations do not require partthe requesting partner’s return (includinf“'red an _affected partnershlp to disclose
nerships to inform their partners of CODextensions) for the taxable year in which'€ reductions of adjusted basis on a prop-
income prior to the date the Form 1065 ithe COD income is excluded under sec'ty-by-property basis. There are no
filed. Instead, the IRS and Treasury Detion 108(a), stating the amount of thémown alternative rulgg that are less bur-
partment believe that any additional adpartner’s share of the reduction in th&€nsome to small entities but that accom-
ministrative burdens imposed on partnefpartnership’s adjusted bases of deprecig!iSh the purpose of the statute.
ships should be the result of arple real or personal property (insidey atting Information
understanding between the partners amghsis). This requirement will ensure that
the partnership. the partner knows it is entitled to reduce The principal authors of these regula-
the adjusted basis of the partnership intetions are Sharon L. Hall, Office of Assis-
est and that the affected partnershifant Chief Counsel (Income Tax and Ac-
knows it must reduce the partner’s intereounting) and Brian Blum, Office of
A commentator requested that, for canest in inside basis. The legal basis for thidssistant Chief Counsel (Passthroughs and
cellation of debt events occurring prior toequirement is contained in sectionS$pecial Industries). However, other per-
the issuance of final regulations, taxpay1017(b), 6001, and 7805(a). sonnel from the IRS and Treasury Depatrt-
ers be allowed to use any reasonable Though the final regulations might af-ment participated in their development.
method that conforms with existing regufect any partnership owning depreciable
lations or the proposed regulations in dgaroperty, the IRS and Treasury Depart-
terminin_g wh_ich properties are su_bject tamenF believe that partnerships owning deAdoption of Amendments to the
the basis adjustments under sections 1@8eciable real property are the most “kel}f{egulations
and 1017. This suggestion to provide foto be affected. Approximately 1,560,000
retroactive application of these regulapartnership returns were filed for 1993. Accordingly, 26 CFR parts 1, 301 and
tions has not been adopted. Approximately 620,000 of these were fol602 are amended as follows:

9. Methods Used Prior to Issuance of
Final Regulations

* *x *x % %
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PART 1—INCOME TAXES erty business indebtedness that is di$1.108(a)-2 [Removed]
o charged, the amount excluded from gross
Paragraph 1. The auth_orlty C|t§lt|o_n fo'income under section 108(a)(1)(D) (con-
Enaer:i c{allso?(rjneerntgeri:g :g?cl)“?)vig-mes n nli:'erning discharges of qualified real propg1.108(b)-1 [Removed]
: ty busi indebted hall not ex- . .
erty business indebtedness) shall not ex Par. 7. Section 1.108—(b)-1 is removed.

Authority: 26 U.S.C. 7805 * * * . )
Section 1.108-4 also issued under 2%eed the excess, if any, of the outstanding

U.S.C. 108. principal amount of that indebtedness img1.1016—-7 [Removed]

. : ediately before the discharge over the . )
U 2%“?881;19?_5 also issued under 2nlg]et fair market value of the qualifying real P2 8. Section 1.1016-7 is removed.

Section 1.1017—1 also issued under 2§ °Pe"Y: as defined in §1.1017-1(c)(1)g1 1016-8 [Removed]
US.C. 1017, * * * immediately bgfore the dlscr_large. For bar 9 Section 1.1016-8 is removed
Par. 2. Section 1.108-4 is added to redg!"POSes of this sectionet fair market Y 10171 i rovicad
value means the fair market value of the Par. 10. Section 1.1017-1 is revised to
as follows. o : . ~read as follows:
qualifying real property (notwithstanding :
§1.108-4 Election to reduce basis of section 7701(q)), reduced by the out§1_1017_1 Basis reductions following a
depreciable property under section standing principal amount of any qua“'discharge of indebtedness.
108(b)(5) of the Internal Revenue Code .fied real property business indebtedness
(other than the discharged indebtedness)(a) General rule for section 108(b)-
that is secured by such property immedi2)(E). This paragraph (a) applies to basis
‘ ludes disch £ indebt tely before and after the discharge. Alsgeductions under section 108(b)(2)(E) that
nagssa¥r?£oemxz u( CeOSD Iisnccc?rrngee) cf)rolrr:1 eroes or purposes of section 108(c)(2)(A) anchre required by section 108(a)(1)(A) or (B)
income under Sections 108(a)(1)(A)g (B)%his section, outstanding principal amounpecause the taxpayer excluded discharge of
M ? \~'means the principal amount of indebtedndebtedness (COD income) from gross in-
or (C) (concerning title 11 cases, insol-

o : ness together with all additional amount§ome. A taxpayer must reduce in the fol-
vency, and qualified farm indebtedness

) : wed that, immediately before the dislowing order, to the extent of the excluded
respectively). See sections 108(d)(2) an(%“uarge, are equivalent to principal, in tha¢OD income (but not below zero), the ad-

3) for the definitions ofitle 11 caseand . i i

i(ngolvent See section 108(g)(2) for thelNterest on such amounts would accruiisted bases of property held on the first

definition.onUaIified farm indebtedness 2nd compound in the future, except thefay of the taxable year following the tax:
outstanding principal amount shall not in@ble year that the taxpayer excluded COD

(b) Time and mannefTo make an elec- - . income from gross income (in proportion
tion under section 108(b)(5), a taxpayef!ude amounts that are subject to sectidi adjusted bagsis)— (in-prop

must enter the appropriate information or08(€)(2) and shall be adjusted to'accouFR(l) Real property used in a trade or

Form 982,Reduction of Tax Attributes 'o" u_namort!zed premiit and OIISCOuntbusiness orpheFid f)c/)r investment, other

Due to Discharge of Indebtedness (anfOnsstent Wlth s.ect-lon 108(e)(3). than real property described in éection

Section 1082 Basis Adjustmerayd at- (b) Overall limitation. The amount ex- 221(1) trl?at Zeczred the discharaed in-

tach the form to the timely filed (including ¢luded from gross income under sectio ebtedness immediately before tﬁe dis-

extensions) Federal income tax return fo¥08(a)((j.1)(D)dSQa” nOtfexllcﬁed the Slggre(gparge. y

the taxable year in which the taxpayer ha@ate adjusted bases ot all depreciable re ! -

COD income that is excluded from gros@roperty held by the taxpayer immedi'bu(szi)nE:;S?)?arllgg2§:t¥nlﬂlzes(:r:1neittrﬁﬁgrr

income under section 108(a). An electiontely before the discharge (other than d?ﬁan inventory, accounts receivab’le and

under this section may be revoked onlpreciable real property acquired in con- stes receiva,ble that secured thé dis-

with the consent of the Commissioner. templation of the discharge) reduced b%harged indebtedr,less immediately before
(c) Effective date.This section applies the sum of any— the discharge;

to elections concerning discharges of in- (1) Depreciation claimed for the tax- :

. . 3) Remaining property used in a trade
debtedness occurring on or after Octobeible year the taxpayer excluded d'SChar%er(bl)Jsiness or ?1epld ?or i>r/1vestment other
22,1998. of indebtedness from gross income undedr1an inventory, accounts receivable’ notes

i section 108(a)(1)(D); and receivable, and real property described in
§1.108(c)-1 [Redesignated as §1.108-5] (2) Reductions to the adjusted bases @f.tion 12’21(1). PTOPETy

Par. 3. Section 1.108(c)-1 is redesigdepreciable real property required under (4) Inventory, accounts receivable

Par. 6. Section 108(a)-2 is removed.

(a) Description. An election under sec-
tion 108(b)(5) is available whenever

nated as §1.108-5. section 108(b) or section 108(g) for the,qtes receivable. and real property de-
Par. 4. Section 1.108-6 is added teame taxable year. scribed in section 1221(1): and
read as follows: (c) Effective date.This section applies (5) Property not used in a trade or busi-

to discharges of qualified real propertyess nor held for investment.

§81.108-6 Limitations on the exclusion Ofbusiness indebtedness occurring on or (b) Operating rules—(1) Prior tax-at-

income from the discharge of qualified

real property business indebtedness. after, October 22, 1998. tribute reduction. The amount of ex-
§1.108(a)-1 [Removed] cluded COD income applied to reduce
(a) Indebtedness in excess of value.™ basis does not include any COD income

With respect to any qualified real prop- Par. 5. Section 1.108(a)-1 is removedapplied to reduce tax attributes under sec-
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tions 108(b)(2)(A) through (D) and, if ap-tion applies, reduce only the adjuste®100 and its undischarged indebtedness is
plicable, section 108(b)(5). For examplebasis of property described in paragrapt®70, and if the taxpayer elects to reduce
if a taxpayer excludes $100 of COD in{a)(1), (2), and (3) of this section and, ithe adjusted bases of depreciable property
come from gross income under sectioan election is made under paragraph (f) dfy $10 under section 108(b)(5), section
108(a) and reduces tax attributes by $4is section, paragraph (a)(4) of this sect017(b)(2) limits any further basis reduc-
under sections 108(b)(2)(A) through (D)tion. Within paragraphs (a)(1),(2), (3) andions under section 108(b)(2)(E) to $20
the taxpayer is required to reduce the ad@4) of this section, such a taxpayer may ré¢{$100 — $10) — $70).

justed bases of property by $60 ($100 €uce only the adjusted bases of deprecia- (d) Changes in securitylf any property
$40) under section 108(b)(2)(E). ble property. A taxpayer that elects tas added or eliminated as security for an

(2) Multiple discharged indebted- apply section 108(c) may reduce only thendebtedness during the one-year period
nesseslf a taxpayer has COD income at-adjusted basis of property described ipreceding the discharge of that indebted-
tributable to more than one discharged irparagraphs (a)(1) and (3) of this sectioness, such addition or elimination shall be
debtedness resulting in the reduction adnd, within paragraphs (a)(1) and (3) oflisregarded where a principal purpose of
tax attributes under sections 108(b)(2)(Adhis section, may reduce only the adjusteithe change is to affect the taxpayer’s basis
through (D) and, if applicable, sectionbases of depreciable real property. Fureductions under section 1017.

108(b)(5), paragraph (b)(1) of this sectioithermore, for basis reductions under sec- (e) Depreciable propertyFor purposes
must be applied by allocating the tax-attion 108(c), a taxpayer must reduce the a@f this section, the termlepreciable prop-
tribute reductions among the indebtedjusted basis of the qualifying real properterty means any property of a character
nesses in proportion to the amount oo the extent of the discharged qualifiedubject to the allowance for depreciation
COD income attributable to each disteal property business indebtedness befooe amortization, but only if the basis re-
charged indebtedness. For example, if :i@ducing the adjusted bases of other depréuction would reduce the amount of de-
taxpayer excludes $20 of COD income atiable real property. The tergualifying preciation or amortization which other-
tributable to secured indebtedness A angal propertymeans real property with re-wise would be allowable for the period
excludes $80 of COD income attributablespect to which the indebtedness is qualimmediately following such reduction.
to unsecured indebtedness B (a total efied real property business indebtednesBhus, for example, a lessor cannot reduce
clusion of $100), and if the taxpayer rewithin the meaning of section 108(c)(3)the basis of leased property where the
duces tax attributes by $40 under sectioree paragraphs (f) and (g) of this sectidessee’s obligation in respect of the prop-
108(b)(2)(A) through (D), the taxpayerfor elections relating to section 1221(1krty will restore to the lessor the loss due
must reduce the amount of COD incomeroperty and partnership interests. to depreciation during the term of the
attributable to secured indebtedness A to (2) Partial basis reductions under sec-lease, since the lessor cannot take depre-
$12 ($20 — ($20 / $108 $40)) and must tion 108(b)(5). If the amount of basis re- ciation in respect of such property.

reduce the amount of COD income attribeluctions under section 108(b)(5) is less (f) Election to treat section 1221(1)
utable to unsecured indebtedness B to $48an the amount of the COD income exreal property as depreciable(1) In gen-
($80 — ($80 / $10 $40)). cluded from gross income under sectiorral. For basis reductions under section

(3) Limitation on basis reductions 108(a), the taxpayer must reduce the bal08(b)(5) and basis reductions relating to
under section 108(b)(2)(E) in bankruptcyance of its tax attributes, including any requalified farm indebtedness, a taxpayer
or insolvency. If COD income arises maining adjusted bases of depreciable amday elect under sections 1017(b)(3)(E)
from a discharge of indebtedness in a titlether property, by following the orderingand (4)(C), respectively, to treat real prop-
11 case or while the taxpayer is insolventules under section 108(b)(2). For examerty described in section 1221(1) as de-
the amount of any basis reduction undegle, if a taxpayer excludes $100 of CODpreciable property. This election is not
section 108(b)(2)(E) shall not exceed thancome from gross income under sectioavailable, however, for basis reductions
excess of— 108(a) and elects to reduce the adjustathder section 108(c).

(i) The aggregate of the adjusted basdmses of depreciable property by $10 (2) Time and mannefTo make an elec-
of property and the amount of money heldnder section 108(b)(5), the taxpayetion under section 1017(b)(3)(E) or
by the taxpayer immediately after the dismust reduce its remaining tax attribute$4)(C), a taxpayer must enter the appro-
charge; over by $90, starting with net operating lossepriate information on Form 98Reduc-

(i) The aggregate of the liabilities of under section 108(b)(2). tion of Tax Attributes Due to Discharge of
the taxpayer immediately after the dis- (3) Modification of fresh start rule for Indebtedness (and Section 1082 Basis Ad-
charge. prior basis reductions under sectionjustment),and attach the form to a timely

(c) Modification of ordering rules for 108(b)(5). After reducing the adjustedfiled (including extensions) Federal in-
basis reductions under sections 108(b)(3)ases of depreciable property under seceme tax return for the taxable year in
and 108(c)—(1) In general. The ordering tion 108(b)(5), a taxpayer must computevhich the taxpayer has COD income that
rules prescribed in paragraph (a) of thighe limitation on basis reductions undeis excluded from gross income under sec-
section apply, with appropriate modifica-section 1017(b)(2) using the aggregate dgion 108(a). An election under this para-
tions, to basis reductions under sectiorthie remaining adjusted bases of propertgraph (f) may be revoked only with the
108(b)(5) and (c). Thus, a taxpayer thaor example, if, immediately after the disconsent of the Commissioner.
elects to reduce basis under sectiocharge of indebtedness in a title 11 case, a(g) Partnerships—(1) Partnership
108(b)(5) may, to the extent that the eledaxpayer’s adjusted bases of property i€OD income.For purposes of paragraph
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(a) of this section, a taxpayer must treat partners owning (directly or indirectly) an108(b)(2)(E) or (5) on the first day of the
distributive share of a partnership’s CODaggregate of more than 50 percent of thaxable year following the taxable year of
income as attributable to a discharged ireapital and profits interests of the partnerischarge, the bankruptcy estate must re-
debtedness secured by the taxpayer’s ighip. For example, if there is a cancelladuce all of the adjusted bases of its prop-
terest in that partnership. tion of partnership indebtedness that ierty before the taxpayer is required to re-

(2) Partnership interest treated as de-secured by real property used in a partneguce any adjusted bases of property.
preciable property—(i) In general. For ship’s trade or business, and if partners (j) Effective date.This section applies
purposes of making basis reductions, if ewning (in the aggregate) 90 percent ofp discharges of indebtedness occurring
taxpayer makes an election under sectiahe capital and profits interests of the paripn or after October 22, 1998.

108(b)(5) (or 108(c)), the taxpayer mushership elect to exclude the COD income

treat a partnership interest as depreciablider section 108(c), the partnership muéil.1017-2 [Removed]

property (or depreciable r,eal prope_rty) tonake thfa approprigte.reducti-ons in those Par. 11. Section 1.1017—2 is removed.
the extent of the partner’s proportionat@artners’ shares of inside basis.

share of the partnership’s basis in depre- (iii) Partnership consent statement PART 301—PROCEDURE AND

ciable property (or depreciable real prop¢A) Partnership requirementA consent- ADMINISTRATION

erty), provided that the partnership coning partnership must include with the

sents to a corresponding reduction in thEorm 1065, U.S. Partnership Return of Par. 12. The authority citation for part
partnership’s basis (inside basis) in depréncome, for the taxable year following the301 continues to read as follows:

ciable property (or depreciable real propyear that ends with or within the taxable Authority: 26 U.S.C. 7805 * * *

erty_) with respect to such partner. year the taxpayer excludes CQD incom 301.9100-13T [Removed]

(i) Request by partner and consent ofom gross income under section 108(a),
partnership—(A) In general. Except as and must provide to the taxpayer on or be- Par. 13. Section 301.9100-13T is re-
otherwise provided in this paragrapHhore the due date of the taxpayer’s returmoved.

(9)(2)(ii), a taxpayer may choose whethefincluding extensions) for the taxable year

or not to request that a partnership redude which the taxpayer excludes COD inPART 602—OMB CONTROL

the inside basis of its depreciable propertyome from gross income, a statemerdfUMBERS UNDER THE

(or depreciable real property) with respeahat— PAPERWORK REDUCTION ACT

to the taxpayer, and the partnership may (1) Contains the name, address, and
grant or withhold such consent, in its soléaxpayer identification number of the
discretion. A request by the taxpayepartnership; and L

must be mz_';lde before_ t_he due date (incl,ud- (2) States the amount of thg reductiqn é;:higtysjggns(sgz?l%i?c) is amended
ing extensions) for filing the taxpayer'sof the partner’'s proportionate interest in_ .
Federal income tax return for the taxabléhe adjusted bases of the partnership’s de-
year in which the taxpayer has COD inpreciable property or depreciable rearln
come that is excluded from gross incomproperty, whichever is applicable.

under section 108(a). (B) Taxpayer’s requirement.State- §602.101 OMB Control numbers.

(B) Request for consent requiredd ments described in paragraph (g)(2)(iii)-
taxpayer must request a partnership’s cofA) of this section must be attached to a
sent to reduce inside basis if, at the tim@axpayer’s timely filed (including exten- (c) ***
of the discharge, the taxpayer owns (disions) Federal income tax return for the

Par. 14. The authority citation for part
602 continues to read as follows:

1. Adding the following entries in nu-
erical order to the table:

* K* k* *x %

rectly or indirectly) a greater than 50 pertaxable year in which the taxpayer ha§FR part or section Current OMB
cent interest in the capital and profits o£OD income that is excluded from gros§vhere identified and control No.
the partnership, or if reductions to théncome under section 108(a). described

basis of the taxpayer's depreciable prop- (iv) Partner’s share of partnership’s
erty (or depreciable real property) aredjusted basis[Reserved]

being made with respect to the taxpayer’s (3) Partnership basis reductionThe 1.108-4 ................. 1545-1539
distributive share of COD income of therules of this section (including this para41.108-5 ................. 1545-1421
partnership. graph (g)) apply in determining the prop-

(C) Granting of request requiredA erties to which the partnership’s basis re- e

partnership must consent to reduce itductions must be made. 1.1017=1 . oo oo 1 545-1539
partners’ shares of inside basis with re- (h) Special allocation rule for cases to
spect to a discharged indebtedness if comhich section 1398 applieslf a bank-
sent is requested with respect to that imuptcy estate and a taxpayer to whom sec-
debtedness by partners owning (directlfion 1398 applies (concerning only indi- o Removing the following entries in
or indirectly) an aggregate of more thawiduals under Chapter 7 or 11 of title 1% umerical order from the table:

80 percent of the capital and profits interef the United States Code) hold property

ests of the partnership or five or fewesubject to basis reduction under section ¥k ok ok ok
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CFR part or section Current OMB
where identified and control No.
described

1.108(Q) -1 « v eeee 1545-004
1.108(Q)-2 .« e 1545-004
1.108(C)=1 ..o 1545-142

1.1007-2 . ... 1545-002
1545-0046

301.9100-13T ............ 1545-004

Michael P. Dolan,
Commissioner of
Internal Revenue.

Approved September 14, 1998.

Donald C. Lubick,
Assistant Secretary of
the Treasury.
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