Section 42.—Low-Income SUPPLEMENARY INFORMATION: to the Internal Revenue Code b ffax
Housing Credit . Reform Act of 1984 The IRS and the
Paperwork ReductivAct Treasury Department later issued Notice

The adjusted applicable federal short-term, mid- . . . 87-85 (1987—2 C.B. 395). which set forth
term, and long-term rates are set forth for the month The collection of information con- ( )

of July 1998. See ReRul. 98-33, page 26. tained in these final regulations has beetpPstantial changes to the 1986 regula-
reviewed and approved by thefioe of tions, dfective with respect to transfers of
Management and Budget in accordanc@omestic or foreign stock or securities oc-
Section 280G.—Golden with the Paperwork ReductioAct (44 curring after December 16, 198A fur-
Parachute Payments U.S.C. 3507) under control numbeher notice of proposed rulemaking con-
1545-1271. Responses to these cellet@ining rules under section 367(a) with
Federal short-term, mid-term, and long-termtions of information are required in ordeff€Spect to transfers of domestic or foreign
rates are set forth for the month of July 1998. Segyr certain U.S. shareholders that transfeftock or securities, as well as section
Rev. Rul. 98-33, page 26. stock or securities in section 367(a) ex367(b), was published in theederal
changes to qualify for an exception to th&egiste on August 26, 1991 (56-R.

_ _ general rule of taxation under sectiof#1993 [INTL-54-91; INTL-178-86
Section 367.—Foreign 367(a)(1). (1991-2 C.B. 1070)])The section 367(a)

Corporations An agency may not conduct or sponsoportion of the 1991 proposed regulations
and a person is not required to respond te/as generally based upon the positions
a collection of information unless the col-announced in Notice 87-85, but the regu-
lection of information displays a valid lations proposed certain modifications to
control numbe Notice 87-85, particularly with respect to
The estimated burden per respondeittansfers of stock or securities of foreign
varies from .5 to 8 hours, depending upoporporations.
individual circumstances, with an esti- Subsequeny| the IRS and #Treasury

26 CFR 1.367(a)-3reatment of transfers of stock
or securities to foeign corporations

T.D. 8770

DEPARTMENT OF THE TREASURY
Internal Revenue Service

mated average of 4 hours. Department have issued guidance focus-
26 CFR Parts 1, 7 and 602 Comments concerning the accuracy dhg on the transfers of stock or securities

this burden estimate and suggestions faf domestic corporations. Notice 94-46
Certain Transfers of Stock or reducing this burden should be sent to th@994-1 C.B. 356) announced modifica-
Securities by U.S. Persons to Internal Revenue ServiceAttn: IRS Re- tions to the positions set forth in Notice
Foreign Corporations and ports Clearance f@icer, T:FS:F°, Wash- 87-85 (and the 1991 proposed regula-

Related Reporting Requirements ington, DC 20224, and to ¢lOffice of tions) with respect to transfers of stock or
Management and BudgetAttn: Desk securities of domestic corporations occur-
AGENCY: Internal Revenue Service©Officer for the Department of eéhTrea- ring afte April 17, 1994 Temporary and

(IRS), Treasuy. sury, Office of Information and Regula- proposed regulations (referred to as the in-
tory Affairs, Washington, DC 20503. version regulations) implementing Notice

ACTION: Final and temporary regal Books or records relating to a collec94-46 (with certain modifications) were

tions. tion of information must be retained agublished in thé-ederal Registe on De-

) ___long as their contents may become mategember 26, 1995 (66.R. 66739 and
SUMMARY: This document contains | iy the administration of any internalgg771 r.D. 8638 (1996-1 C.B. 43)]).
regulations relating to certain transfers ofeyenye Ja. Generay, tax returns and Final inversion regulations, published in
stock or securities by U.S. persons to fofy return information are confidential, aghe Federal Registe on December 27,
eign corporations pursuant to the ®p required by 26 U.S.C. 6103. 1996 (61FR. 61849 T.D. 8702 (1997-1

rate @ganization and reganization pro-
visions of the Internal Revenue Code, anBackgound go?ta?r? 2]3 iget?]zr?gi/n;(:)llr(;\:\;e?e;huel artlijtlji;
e [eboring e ents 118410 4 on iy 16, 1985, temporary and provith modfesions.

o . posed regulations under sections 367(a) The final regulations herein address
pL.Jb“C with guidance necessary to Comphé\nd (d), and 6038B were published in thtransfers of foreign stock or securities,
with the Tax Refom Act of 1984. Federal Registe (51 F.R. 17936 T.D. and other matters addressed in the 1991
DATES These regulations ardfective 8087 (1986-1 C.B. 175)])These regula- proposed regulations under section 367(a)
July 20, 1998. tions, which addressed transfers of stodkat were not addressed in the 1996 final

or securities and other assets, as well awersion regulations.
FOR FLRTHER INFORMATION CON- related reporting requirements, were pub- In addition, these final regulations ad-
TACT: Philip L. Tretiak at (202) 622- lished to provide the public with guidancedress those portions of the 1991 proposed
3860 (not a toll-free number). necessary to comply with changes madgection 367(b) regulations that relate to
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transactions that are subject to both seseribed under section 351), indirect (as d&68(a)(1)(C) reorganization in which a
tions 367(a) and (b). The remainder o$cribed below with respect to certain trandJ.S. target company (UST) transfers its as-
the 1991 proposed section 367(b) regulders) or constructive (such as an outbourskts to a foreign acquiring company (FA)
tions will be finalized at a later date. stock transfer that may occur pursuant toand UST’s U.S. parent company (USP) re-
This document also contains final reguehange in an entity’s classification). Seeeives stock of FA's foreign parent (the
lations under section 6038B with respec§1.367(a)-3(a) (as amended) for the getransferee foreign corporation or TFC) in
to reporting requirements applicable teral rules regarding the scope of stockxchange for the UST stock, the indirect
transfers of stock or securities describettansfers that are subject to section 367(astock transfer rules and the asset transfer
under section 367(a). Rules regarding . . rules will apply contemporaneously.
outbound transfers to corporations of aindlrect stock transfers: in gener{al If UST is taxable under section 367(a)
sets other than stock (including intangi- .Th.e curre_nt temporary regulatpns CONGith respect to its outbound (section 361)
bles), and outbound transfers to foreig@'n_ |IIustr_at|ve e_xamp_les of certain ranSgansfer of all or a portion of its tangible
partnerships will be addressed in separa?ecn.ons’ mcludmg triangular reorgani-pssets (because such assets do not qualify
guidance. zations  described l_Jnder Sec_t'orfor an exception to section 367(a)(1)),
Finally, these final regulations contain368(a)(1)(A) and e_|ther Section ;gp il receive a step up in the basis of
a clarification with respect to the scope 0§68(a)(2)(D) or (E), section .36$(a)(1)(5)'ts stock in UST, provided that USP and
certain outbound transfers of intangibIeQr (C), that are treated as indirect stoc ST file a consolidated Federal income
that are subject to section 367(d). :Le;nzfsrs_subject to section 367(a) W_h?rt%\x return. See §1.1502-32. USP will
. . quired company and the ?Cqu'”naelso be deemed to make an indirect trans-
Explanat|on of Provisions company are domestic corporations an r of the stock of UST for TEC stock.

Scions 3671 an i s s sompa o, L5090, T USe

Section 367(a)(1) generally treats ggreign parent in the exchange. (Under

transfer of property (including stock orthe terminology used in the proposed ang @ value or the total voting power of the

securities) by a U.S. person to a foreigfnal regulations, in the case of a reorganEtOCk of TFC (i.e,, USP is a 5-percent
hareholder (which is also referred to as a

corporation (an outbound transfer) in agation described in sections 368(a)(1)(A . : hareholder |

exchange described in section 332, 35hnd (a)(2)(E), U.S. shareholders exchan%pgeg;en 3 rar;s “ereeds hare IO ?rhm
354, 356 or 361 as a taxable exchange Ufieir stock for stock of thacquiredcom- . (a); () )g')) and t ebva.ue' ofthe
less the transfer qualifies for an exceptiopany’s foreign parent.) LtJ:I;Ii—nztci)r::to ?é((:;?)ﬁnts bl-:ﬁiz Z djS:;sm(I;tg?;—

to this general rule. The proposed regulations clarified th%

Section 367(a)(2) provides that, excepfeatment of indirect stock transfers, anghing to the asset transfer), USP may

as provided by regulations, sectiorprovided extensive examples of the ruledualify for nonrecognition treatment by
ntering into a gain recognition agree-

367(a)(1) shall not apply to the transfer ofhe proposed regulations provided that . .
stock or securities of a foreign COVDOFatransF;ct?ons thatgare treattre)d as indirecgf]em (hGRA)’ described bellow, provided
tion which is a party to the exchange or gtock transfers include: (i) successive seq; at the requirements of §1.367(a)—
party to the reorganization. Sectionion 351 exchanges, and (ii) Sectior23(0)(1) are satisfied. See, e.g., 81.367(a)—
367(a)(3) contains an exception to sectiogeg(a)(1)(C) reorganizations followed by (d)(3),Example ‘AhroughExample 7C.
367(a)(1) for certain outbound transfersection 368(a)(2)(C) exchanges. In addi- If the asset transfer |_nvolves tangible
of tangible assets other than stock or section, the reorganizations illustrated undefSsets an,d the transfer is fully taxable (so
rities. Section 367(a)(5) contains limitathe existing temporary regulations ar hat USP’s basis in its UST stock equals

tions on any exceptions to sectionlso treated as indirect stock transferg€ Value of the UST stock), the indirect

367(a)(1) in certain instances. nder the proposed regulations where thSéOCk. transfer would not be taxable under
(@)(L) . brop gutat W ection 367(a), and, hence, no GRA

Section 367(b) provides that, with reacquired and/or acquiring corporation$ ; _
spect to certain nonrecognition transferare foreign corporations. would be required. In contrast, |f-the as-
in connection with which there is no The proposed regulations requesteﬁets transferred by UST mcludg intangi-
transfer of property described in sectioomments as to the scope of the indire&©S that are taxable under section 367(d),
367(a)(1), a foreign corporation will re-stock transfer rules. The IRS and th&'€ €xact manner in which section 367(d)
tain its status as a corporation unless reglireasury Department carefully considered perates Is Iegs certain. .
lations provide otherwise. comments received with respect to the The regulations under section 367(d) do

These final regulations address transascope of the indirect stock transfer ruleBCt 2ddress the tax consequences when the
tions described in both sections 367(adnd have decided to retain the rules setS: ransferor goes out of existence pur-
and (b), and are prescribed under the atorth in the proposed regulations. ThesgJant to the transaction. The IRS and the
thority of both sections 367(a) and (b). ~ rules are contained in §1.367(a)-3(d), ang' €aSury Department are studying the

additional examples are provided in th&nanner in which the rules under section

Stock transfers under sections 367(a) final regulations. 367(d) should operate when the U.S. trans-

and (b): scope feror goes out of existence contemporane-
Outbound transfers of stock that are subndirect stock transfer rules and ously with (or subsequent to) its outbound
ject to section 367(a) may be either direection 367(d) transfer of an intangible. Comments are

(such as an outbound transfer of stock de-In the case of a triangular sectiomequested with respect to tigsue.
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Transactions subject to sections 367(a) section 367(a)(1) with no option to file a The final regulations, following the
and (b) GRA to secure nonrecognition treatmentroposed regulations on this point, pro-
An outbound transfer of foreign stockThese final regulations retain this generalide that a transfer described in the pre-
or securities can be subject to both seframework. ceding paragraph, such as a section 351
tions 367(a) and (b). Pursuant to section The current rules governing whether &xchange in which a U.S. transferor ex-
367(a)(2), §1.367(a)-3T(b) of the currentaxpayer may qualify for an exceptionchanges stock of a CFC in which it is a
temporary regulations provides that, if aminder section 367(a) in the case of an outhnited States shareholder for stock of a
exchange is described in section 354 dsound transfer of stock are described inon-CFC, is not automatically taxable.
361, an outbound transfer of stock or se§1.367(a)-3(c) of the final inversion reginstead, both sections 367(a) and (b)
curities of a foreign corporation that is ailations (in the case of domestic stock a@pply to the exchange. If the U.S. trans-
party to the reorganization is not subjectecurities) and Notice 87—85 (in the casteror is required under section 367(a) to
to section 367(a). Thus, for example, asf foreign stock or securities). enter into a GRA to preserve nonrecogni-
outbound transfer in which a U.S. person Notice 87-85 provides that in the cas#ion treatment and fails to do so, the trans-
exchanges stock in one controlled foreigaf an outbound transfer of foreign stock ofiction is fully taxable under section
corporation (CFC) for another CFC thakecurities to which section 367(a) applies367(a) (and, as a consequence, the section
qualifies as a reorganization under sectiog U.S. transferor may generally qualify fo248 amount that would be included as a
368(a)(1)(B) (a B reorganization), includ-nonrecognition treatment if it either (i) isdividend under section 367(b) had a GRA
ing a transfer that qualifies as both a B reqot a 5-percent shareholder, or (i) is a 32€en filed is instead treated as a dividend
organization and a section 351 exchanggercent shareholder but enters into a GRANer section 1248). If the U.S. trans-
is subject only to section 367(b), not sectyr a term of 5 or 10 years, dependind€ror is required to enter into a GRA and
tion 367(a). In such case, no GRA, degpon the TFC stock owned by all U.SProperly does so, the U.S. transferor is re-
scribed below, is required under the Cufyansferors. Under current law, a 5-perduired under section 367(b) to include in
rent temporary regulations to preservent shareholder that qualifies for nonlncome the section 1248 amount attribut-
nonrecognition treatment. In contrast, apacognition treatment under section 367(&P!€ to the stock exchanged. The amount
outbound transfer of foreign stock that, filing a GRA agrees that if the TFC dis-Of the GRA equals the gain realized on the
qualifies as a section 351 exchange bwhses of the stock of the transferred Corpg_ansfer less the inclusion under section
not a B reorganization is currently subjectsiion in a taxable transaction during tha67(b). See 81.367(a)-3(b)(2).
to only section 367(a), not section 367(bkarm of the GRA, the 5-percent share- As noted above, Notice 87-85 ad-
and, thus, a GRA may be required to pré;oider must amend its return for the yea(gressed outbound transfers of both do-
serve nonrecognition treatment. of the transfer and include in income th&nhestic and foreign stock. The (1996)
The IRS and the Treasury Department,unt that it realized but did not recog1_‘ina| inversion regulations superseded
believe that substantially similar transacg,;, e \ith respect to the stock of the trandyotice 87-85 with respect to outbound
tions, such as these, should not be treatfzéirred corporation, and pay the tax duéransfers of domestic stock. The rules in
in markedly different manners. Thus lus interest, on this amount. (Under Nol_\lotice 87-85 with respect to outbound
these final regulations adopt the approacE*be 87-85. the term of the GRA is 5 yeargransfers of foreign stock have been incor-
contained in the proposed regulationq'f all US. ’transferors, in the aggregateporated into these final regulations with

that all outbound transfers of foreign rfespect to transfers that occur prior to July
bwn less than 50 percent of both the totaf :
W P 0, 1998. See §1.367(a)-3(g). Notice

stock will be subject to sections 367(a2/Oting power and the total value of th
and (b) concurrently, except to the extenh:C immediately after the transfer, or 1637—85 will be obsolete when these final
that the exchange is fully taxable underearS if all U.S. transferors. in the’aggrer_egulations are effective.

section 367(a)(1). See §1.367(a)-3(b Zé .
@) @-30)2Yate, own 50 percent or more of either thgection 367(a): post-GRA transactions

Sections 367(a) and (b): exceptions to  total voting power or the total value of the Section 1.367(a)-8 provides general
taxation TFC immediately after the transfer.) Al-ryles regarding terms and conditions re-
Once a determination is made that €hough GRAs are currently used solelyating to GRAs, and the manner in which
particular outbound transfer of stock otwith respect to outbound transfers of stockost-GRA transactions impact the GRA.
securities is subject to section 367(a), ther securities, the IRS and the Treasury Derhe general terms and conditions for
next determination is the tax treatment dpartment may, at a later date, permit ta¥XSRAs have not changed significantly
such transfer. In general, the current ruleBayers to secure nonrecognition treatmefifom the terms and conditions set forth in
regarding the outbound transfer of stocknder section 367(a) with respect to othe§1.367(a)-3T(g) of the current temporary
or securities under section 367(a) providtypes of assets by entering into GRAs.  regulations, except that the final regula-
for three different tax consequences de- Notice 87-85, however, provides naions contain an election (the GRA elec-
pending upon the particular facts: (i) cerexception to section 367(a)(1) if a U.Stion), described below, to permit the tax-
tain transfers retain nonrecognition treattransferor transfers stock in a CFC irpayer to include the GRA amount in
ment without condition, (ii) certain which itis a United States shareholder (sgscome in the year of the triggering event
transfers retain nonrecognition treatmerdefined in 87.367(b)-2(b) or section(with interest on the tax due from the year
only if the U.S. transferor enters into é53(c)) but does not receive back stock iof the transfer) rather than on an amended
GRA, and (iii) certain transfers of stocka CFC in which itis a United States shareeturn for the year of the initial transfer.
are taxable to the U.S. transferor unddrolder. In addition, the final regulations generally
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follow the proposed regulations by pro- In response to these comments, thesilly all of its assets) generally do not
viding a more comprehensive explanatiofinal regulations contain two significanttrigger the GRA, provided that the U.S.
of the manner in which the GRA is af-modifications to the current temporarytransferor reports the transaction and
fected by both taxable and nontaxable disegulations. First, in conformity with theamends the GRA to reflect the post-GRA
positions by the U.S. transferor, the TFCfinal inversion regulations, these regulatransaction.
and the transferred corporation. tions provide that the GRA term will be 5 The current temporary regulations do
The current temporary regulations proyears in all cases involving outboundhot provide instances that would cause the
vide that the GRA is triggered if (i) thetransfers of foreign stock. (MoreoverGRAto be terminated (i.e., extinguished).
TFC disposes of all or a portion of thaaxpayers may elect to apply these finalhe proposed regulations would have
stock of the transferred corporation, or (iiyegulations to past transactions so that amyovided that the GRA would be termi-
the transferred corporation disposes of 80-year GRA that is in existence (i.e., hagated if either (i) the U.S. transferor dis-
substantial portion of its assets. The termot been triggered) on July 20, 1998 wilposed of all of its TFC stock in a taxable
substantial portiorwas not defined in the pe a 5-year GRA. Thus, the 10-year GRAransaction, or (ii) the transferred com-
regulations. will be considered to be a 5-year GRA bypany is a U.S. company that sold substan-
Both the final and the proposed regulathe IRS, and, such GRA will terminate orfially all of its assets in a taxable transac-
tions use the rule from the current tempahe fifth full taxable year following the tion (but only if the transferred company
rary regulations that a GRAis triggered t@|ose of the taxable year of the initiawas affiliated with the U.S. transferor
the extent that the TFC disposes of all Org@ansfer.) Second, because the IRS annder section 1504(a)(2) prior to the ini-
portion of the stock of the transferred corthe Treasury Department are concerndifl transfer).
poration. The final regulations also adopfhat the amended return requirement can The final regulations retain these two
the rule contained in the proposed regulase purdensome to taxpayers in the evefdles. In addition, the final regulations
tions that a GRA is triggered if the transyhat a GRA is triggered, the final regulaﬁ|$0 provide that a GRA will be termi-
ferred corporation disposes of substanigns contain an election (the GRA elechated if (i) the TFC distributes the stock
tially all of its assets (within the meaningtion)’ which must be filed with the U.s,of the transferred corporation back to the
of section 368(a)(1)(C)). In addition, theyansferor’s tax return that includes thé?-S- transferor in a section 355 exchange,
final regulations provide that a GRA will §5te of the initial transfer, that permit" (i) the TFC liquidates into the U.S.
be triggered if the U.S. transferor is eithefaxpayers to report a triggering event itransferor under section 332, provided
a U.S. citizen or long-term resident (agne year of the triggering event rather thalat, immediately after the section 355
defined in section 877(e)(2)) at the timg), an amended return for the year of thdistribution or section 332 liquidation, the
of the initial transfer and such personitia| transfer. (No such election is avail U-S- transferor’s basis in the transferred
ceases to be a U.S. citizen or long-terp o with respect to GRASs that are in exiStock is less than or equal to the basis that
resident during the GRA term. tence when these final regulations béI had in the transferred stock immediately
Under the current temporary regula, . effective.) prior to the initial transfer of such stock.
tions, if a GRA is triggered, the U.S. Even if a transferor makes a GRA elec- Finally, the current temporary regula-
transferor must amend its tax return fo{ion such person is still required to extenHonS provide (and the 1991 proposed reg-
fche year of the_ initial transfer,_ include intpe ,statute of limitations, comply with aIIulations would have provided) certain re-
e e e e e 1 splcale R reprtg equre 17 o Loy by o s et
S ' .~ ments (such as filing annual (:ertifi(:ationsgp 9 ) . .
with interest. The proposed regulations ) . : .—amount of gain recognized upon the trig-
would have maintained the amended rea-lnc:j’ n the case r?f a triggering evclant,_méer of a GRA. In response to suggestions
turn/interest charge requirement, but rex-cc I income the GRA amount plus Ing, commentators, the final regulations
guested comments as to (i) the amount Eﬁrest in the same mlan_ner as under trTe C.lgé'move these restrictions.
gain to be recognized by the U.S. trané’-ﬁnt temporary regulations, except that (i _
feror upon a triggering event, (i) the yeafN® GRAamount and interest Y"O“Id be inSection 367(a) and “check-the-box”
in which the gain should be included irf!uded on the U.S. transferor’s tax returyles
the income of the U.S. transferor, and (jiifo the year that includes the triggering The IRS and the Treasury Department
whether an interest charge is appropriatefVent, and (i) other computations, such agre aware that taxpayers may attempt to
A number of commentators have sugthe section 1248 amount (if an_Y) attributuse the entity classification (i.e., check-
gested that the 10-year GRA term undeiPle to the transferred stock, will be deterthe-box) regulations to avoid entering into
Notice 87-85 in certain instances is tohined on the triggering date rather thaGRAs. For example, assume that a U.S.
restrictive because a disposition of théhe date of the initial transfer. transferor (USP) owns all of the stock of
stock of the transferred corporation in Consistent with the proposed regulatwo CFCs, CFC1 and CFC2. USP trans-
year 8, for example, would likely not be dions, the final regulations clarify thatfers the stock of CFC2 to CFC1 in an ex-
tax avoidance transfer but the intere20st-GRA nonrecognition transactionshange otherwise described as both a sec-
charges would be burdensome in sucfe.g., nonrecognition transactions irtion 351 exchange and a B reorganization.
case. Other commentators suggestedwdhich the U.S. transferor transfers th&JSP elects under §301.7701-3(c) to treat
deferred income approach similar to thastock of the TFC, the TFC transfers th€FC2 as a disregarded entity, and such
applicable in the consolidated return destock of the transferred corporation, or thelection is effective immediately prior to
ferred intercompany context. transferred corporation transfers substarhe transfer.
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Provided that the election is respectedions on a case-by-case basis using sub-Third, in an effort to reduce the report-
USP would, for Federal income tax purstance over form (or other) principles, anthg burdens of U.S. persons that make
poses, transfer the assets (and not tlage studying whether it is appropriate t@utbound transfers of foreign stock or se-
stock) of CFC2 to CFC1 in a section 351ssue specific guidance with respect taurities, the section 367(b) regulations are
exchange. If the assets will be used bthese transactions. Comments are remended to provide that, to the extent that
CFCL1 in the active conduct of a trade oguested as to the instances in which a U.&.transaction is described in both sections
business outside the United States, theansferor that receives (or maintains) 867(a) and (b), and the exchanging share-
transfer of the assets by USP will qualifystock interest in the domestic target in cirholder is not a United States shareholder
for the exception contained in sectiortumstances similar to those describedf the corporation whose stock is ex-
367(a)(3) and 81.367(a)—2T (as limited bybove should not be treated as having rehanged, reporting under section 367(b)
certain provisions, including 881.367(a)-ceived stock in the foreign acquirer foris not required. See 8§1.367(b)-1(c).

4T through 1.367(a)—6T). If the assets angurposes of section 367(a). Finally, the proposed section 367(b)
disposed of (either directly by CFC2 or i regulations provided that final regula-
because the stock of CFC2 is disposed oction 367(b) tions generally would be effective for ex-

by CFC1) in connection with the transfer 1 NiS document finalizes the 1991 proghanges that occur on or after 30 days

to CFC1, the step transaction doctrin@0S€d section 367(b) regulations to thgger the final regulations were published
may apply to deny nonrecognition treat€Xt€Nnt necessary to address those ransfersipe Federal Register. However,
ment to the outbound transfer to the ex2f foreign stock subject to both sectiong; 367(n)—2(d) (relating to the definition
tent it is treated as an asset transfer. In ag@/ (@) and (b) under the 1991 proposegk the all earnings and profits amount)
dition, the active trade or businesgegulations. _ _ was proposed to be effective for transfers
exception under §1.367(a)-2T is inapplic- !N addition, this document contains g,.crring on or after August 26, 1991. In
able if, as part of the same transaction RUMPer of other miscellaneous proviyggnonse to comments regarding this pro-
which the TFC received the assets, it digionS, at the request of commentators.  \ision and its effective date, a separate
poses of such assets. See §1.367(a)-F ISt under current law, if a United,qice of proposed rulemaking is issued
2T(c). Thus, if USP intended to seliStatés shareholder (defined undegi, these final regulations to delete the
CFC2 or its business at the time of th&/-367(b)-2(b) as a 10 percent shareg,qst 26, 1991, effective date with re-
election or the asset transfer, the transf&Plder of a CFC within the past 5 yearsynect 1o the all earnings and profits
would be treated as a taxable exchang"é(‘:hanges’ under section 351, stock of §ount. Thus, the definition of the all
under section 367(a)(1). If the step trand@"€ign corporation for stock of a domesg,nings and profits amount that will be
action doctrine and the active trade ofi¢ corporation, the U.S. transferor is nofncjyded in forthcoming section 367(b)
business anti-avoidance rule do not appljgxa@ble under section 367(b). Howevegn, requlations will apply to exchanges
however, the use of the “check-the-box* (e transaction constitutes a sectiofyat oceur on or after 30 days after the is-
regulations in this context will not be324 €xchange, under 87.367(0)-7(c)(13ance of those final regulations.

viewed as inconsistent with the purposed'® United States shareholder must in- thg |RS and the Treasury Department
of section 367(a), and, therefore, th&!ude in income the section 1248 amoung jssue guidance at a later date to ad-
transaction will be respected as an ass@tiriPutable to the stock exchanged. Coryess section 367(b) provisions described

transfer. sistent with the 1991 proposed regulay he 1991 proposed regulations that are
tions as well as the purpose of these fing.: 2qqressed herein.

Section 367(a) and tax-motivated regulations to harmonize the Federal in-

transactions come tax consequences of substantiallyection 6038B: in general

The IRS and the Treasury Departmergimilar transactions, the final section Section 6038B, as enacted under the
are aware that certain taxpayers have eB67(b) regulations provide that a sectioeficit Reduction Act of 1984 (Public
tered into (or are contemplating) transact248 inclusion generally is not required_aw 98-369), provided that U.S. persons
tions that are designed to avoid the invein the case of the section 354 exchangbat made certain outbound transfers of
sion regulations under 81.367(a)-3(c). Idescribed above. (This result is acconproperty to foreign corporations were re-
these transactions (where a foreign corp@lished by excluding domestic stock fronquired to report those transfers in the
ration acquires the stock of a domestithe categories of nonqualifying considermanner prescribed by regulations. The
corporation), one or more U.S. transferoration described in §1.367(b)—4(b)(1) penalty for failure to comply with the reg-
attempt to avoid taxation under the inverThus, these transfers will generally be redlations was 25 percent of the gain real-
sion regulations by retaining an equity inspected as nonrecognition exchangeésed on the exchange, unless the failure
terest (or receiving a modified equity in-under 367(b).) was due to reasonable cause and not to
terest) in the domestic target corporation. Second, consistent with the principlesvillful neglect. (The penalty was modi-
Such interest, however, is typically couof section 367(b), in cases where the findled by the Taxpayer Relief Act of 1997
pled with an interest in the foreign ac+egulations do not require that the sectio(fRA '97).)
quirer, or a right to convert the interest irt248 amount be included in income, the Section 1.6038B—1T, promulgated on
the domestic target into stock of the forregulations clarify the appropriate treatMay 15, 1986, by TD 8087 (together with

eign acquirer. ment of post-reorganization exchangesegulations under sections 367(a) and
The IRS and the Treasury Departmeninder section 1248 or 367(b). Seéd)), provided rules concerning the infor-
are currently scrutinizing these transac81.367(b)—4(b)(5). mation that was required to be reported
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under section 6038B with respect to tranghese final regulations are generally effegroperty transferred, but limited to
fers of property to foreign corporations. tive, a U.S. transferor that makes an ou$100,000 unless the failure to report the
bound transfer subject to section 367(agxchange was due to intentional disre-
> will not be subject to section 6038B withgard. (The final regulations reflect the
securtties _ respect to such transfer if (i) such persomodification to the penalty provision
Section 1.6038B-1T(b)(2)(i) of the g not a 5-percent shareholder and thender section 6038B.)
current temporary regulations providesy.anster qualified for nonrecognition In response to the TRA '97 change to
inter alia, that no notice is required undefye ament under section 367(a), or (iithe penalty structure under section
section 6038B with respect to a transfer of ¢y herson was not a 5-percent sharee3sB, these final regulations clarify that
stock or securities described in 81.367(@)yo|ger in the case of a taxable transactiamansfers of unappreciated property are re-
3T(N)(1) of the current temporary regulay,;; gych person included the gain on itquired to be reported, or the 10 percent
tions. Section 1.367(a)-3T(f)(1) had progegeral income tax return for the taxablpenalty will apply. These final regula-
vided thf”‘.t an outbound Fransfer gf Stoc%ear that included the date of the transfetions, however, do not require outbound
or securities of a domestic or foreign cor \wjth respect to transfers occurring aftetransfers of cash to be reported. Rules re-
poration was not taxable under sectioese fingl regulations are effective, thesgarding outbound transfers of cash will be
367(a)(1) if immediately after the transfer.qq, jations contain the two exceptions deprovided in future regulations.
() all U.S. transferors owned in the aggrezcrined above. In addition, a 5-percent
gate less than 20 percent of both the tota},renoider that is required to file a GRASECtion 6038B: other transfers
voting power and the total value of thgs ot subject to section 6038B provided Pursuant to TRA 97, certain outbound
stock of the TFC, or (i) all U.S. transfer-that a GRA is properly filed. MoreOVer,transfers to foreign partnerships are re-
ors owned in the aggregate 20 percent 9f g ransferors that are taxable on theffuired to be reported under section
more of either the total voting power ol i,ound transfers of stock or securitie§038B. Rules regarding outbound trans-
the total value of the stock of the TFC, bufch a5 under the inversion regulationfrs to foreign corporations of assets not
less than 50 percent of that total voting ecayse a 5-percent shareholder th@@vered in these final regulations (such as
power and total value and the subject U.Sy, eligible to qualify for nonrecognitionintangibles), and outbound transfers to
transferor was not a 5-percent shargreaiment chose not to file a GRA) are ndereign partnerships, will be addressed in

holder. subject to section 6038B if they properlyseparate guidance.

Notice 87-85 superseded the 1986 temg ; ;
X . port the gain recognized on the transf . ,
porary regulations under section 367(a)p, their tax returns that include the date gectmn 367(d) and other TRA 97

(including §1.367()-3T(1)(1)) With re- e transter. hoters | |
spect to the exceptions available for out- 1,5 "4 U.S. transferor that does not - ° arification provides that certain

bound stock transfers. Notice 8785 Pras qnerly report the gain recognized on iiLules under section 367(a) will also apply
vided that final regulations would ;4,50 stock transfer has not met itgnde.r section 367(d) for purposes of de-
incorporate the rules contained in the Nosection 60388 filing obligation with re- &/ Mining the identity of the transferor

tice, for transfers occurring after DeceMgyet 1o such transfer, and will be subjec%pat makes an outbound transfer of an in-
ber 16, 1987. The exceptions in the 198% 1 nenalty under section 60388, uriangible subject to section 367(d). Sec-
temporary regulations, including|egg the transferor's failure to report th& " 367(a)(4) and 81.367(a)-1T(c)(5)
81.367(a)-3T(f)(1) of the current tempo(-?ain from the outbound transfer was duR2V/de that, for purposes of section

Section 6038B: transfers of stock or

rary regulations, were removed as deagl 67(a), a partnership is treated as an ag-

) 0 reasonable cause and not willful ne-re ate in cases where a U.S. person
wood (for transfers occurring after De'glect. Such person will also be subject 1greg I w . p

cember 16, 1987) by the 1995 temporar,s eytended statute of limitations undef 2NSfers @ partnership interest or a part-

inversion regulations (T.D. 8638). section 6501(c)(8). nership makes an outbound transfer of
Prior to the issuance of these final regu- stock (or other assets).

lations, however, section 6038B had noSection 6038B: transfers of cash and The IRS and the Treasury Department

been amended with respect to outboundhappreciated property believe that the identity of the transferor

transfers of stock or securities. Thus, As noted above, prior to the enactmerhas been and must be consistent under
there was uncertainty whether a U.Sof TRA '97, the penalty for failure to both sections 367(a) and (d). Conse-
transferor that qualified under the invercomply with section 6038B was 25 perquently, a U.S. person may not attempt
sion regulations or Notice 87—85 for noneent of the gain realized on the outbounthe use of a foreign partnership as an in-
recognition treatment without filing atransfer. Thus, in the case of an outbourtérmediary (in light of the repeal of sec-
GRA (i.e., such U.S. transferor was not &ansfer of cash or unappreciated propertjon 1491) for an outbound transfer of an
5-percent shareholder) was required teequired to be reported under sectiointangible by a U.S. person to a foreign
comply with section 6038B. 6038B, no penalty was imposed upon theorporation to avoid section 367(d). In
To reduce the reporting burdens offailure to report the transfer. the case of a transfer of an intangible by a
U.S. taxpayers that make outbound trans- Pursuant to the TRA '97, the penaltypartnership to a foreign corporation that
fers of stock subject to section 6038Bfor failure to report under section 6038Bgualifies as a section 351 exchange, each
the final section 6038B regulations prois revised from 25 percent of the gain repartner that is a U.S. person is treated as
vide that, with respect to transfers occuralized in the property transferred to lQransferring its share of the intangible in a
ring after December 16, 1987, and beforpercent of the fair market value of thdransfer that is subject to section 367(d).
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Guidance under TRA 97 relating to theto 5 years, thus eliminating the need for 3. Paragraph (b)(2)(i) is removed and
repeal of section 1491 may address situannual certifications in years 5 through 9eserved.
tions in which inappropriate results can b&loreover, the requirements under section 4. Paragraph (b), the concluding text
achieved through transactions facilitateé038B have been substantially revised fammediately following paragraph (b)(2)-
by such repeal. For example, guidanceutbound transfers of stock described i(iii) is removed.
may address the appropriate tax consegection 367(a) so that the amount of filing 5. Paragraph (c)(1), the last sentence is
quences when a U.S. person who is @quired under that section will be signifi-removed.
United States shareholder of a CFC trangantly reduced. In addition, as a general 6. Paragraph (c)(2) is revised to read as
fers stock in the CFC to a foreign partnematter, these regulations will primarily af-set forth below.
ship, and immediately after the transfefect large shareholders and U.S. multina- 7. Paragraph (c)(3)(ii)(C), the second
the foreign corporation loses its status astfnal corporations with foreign opera-sentence of the concluding text immedi-
CFC. Guidance is generally not, howevetions. Thus, a Regulatory Flexibility ately following paragraph (c)(3)(ii)(C)(2)
expected to require gain recognition undenalysis under the Regulatory Flexibilityis amended by removing the language

section 721(c) in cases where gain is n@ict (5 U.S.C. chapter 6) is not required. “§1.367(a)-3T" and adding “§1.367(a)—
inappropriately shifted to foreign persons. 3" in its place

Drafting Information P '

Effective Dates -

The principal author of these regula—§1‘367(a.‘)_1T Trfansfers o fore|gn )

The final regulations contained hereiions is Philip L. Tretiak of the Office of COTPOrations subject to section 367(a):

are genera”y effective for transfers OCCUrAssociate Chief Counsel (|nternationa|)!n general (temporary)'
ring on or after July 20, 1998. Howeveryjithin the Office of Chief Counsel, IRS. ok ok % k
taxpayers generally may elect to apply theyowever, other personnel from the IRS

final regulations under §1.367(2)-3(blnd Treasury Department participated in (€) ***

and (d) to transfers of foreign stock or segeijr development. (2) Indirect transfers in certain reorga-
curities occurring after December 17, nizations. [Reserved] For further guid-
1987. Ataxpayer that makes the election ok x % % ance, see §1.367(a)-3(d).

must apply section 367(b) and the regula-

tions thereunder to such transfers. In th&doption of Amendments to the *okok kX

case of a transfer described in sectioRegulations
351, an electing transferor must apply
section 367(b) and the regulations there-
under as if the exchange was described #€ @mended as follows:

§7.367(b)-7. Thus, for example, in a casBaRT 1—INCOME TAXES

of a section 351 exchange in which a U.S.

person exchanges stock of a CFC in Paragraph 1. The authority citation fo
which it is a United States shareholder bygart 1 is amended by revising the entry fd? .
does receive back stock of a CFC isection 1.367(b)-7 and adding new en- 3. Re"'s'”g paragraph (d).

which it is a United States shareholdetyies to read in part as follows: 4 Remqvmg paragraphs (e) through
the electing transferor must include in in- Authority: 26 U.S.C. 7805 * * * (h) and adding paragraphs (e), (f) and (9).
come the section 1248 amount with re- Section 1.367(a)-3 also issued under The revisions and additions read as fol-
spect to the transferred stock. 26 U.S.C. 367(a) and (b). lows:

Special Analyses 2685(;['%” 316'367(6‘)_8 also issued l"nd%l.367(a)—3 Treatment of transfers of
.S.C. 367(a) and (b). stock or securities to foreign
It has been determined that this regula- Section 1.367(b)-1 also issued undet,norations.
tion is not a significant regulatory action26 U.S.C. 367(a) and (b). * * *
as defined in EO 12866. Therefore, a reg- Section 1.367(b)—4 also issued under (a) In general. This section provides

Par. 3. Section 1.367(a)-3 is amended
Accordingly, 26 CFR parts 1, 7 and 602s follows:
1. Paragraphs (a) and (b) are revised.
2. Paragraph (c)(2)(iii))(B) is amended
by removing the reference “81.367(a)—
I3T(g)” and adding “8§1.367(a)-8" in its
lace

ulatory assessment is not required. It 86 U.S.C. 367(a) and (b). rules concerning the transfer of stock or
hereby certified that the collection of in- Section 1.367(b)-7 also issued undesecurities by a U.S. person to a foreign
formation contained in this regulation will26 U.S.C. 367(a) and (b). * * * corporation in an exchange described in
not have a significant economic impacton Par. 2. Section 1.367(a)-1T issection 367(a). In general, a transfer of
a substantial number of small entitiesamended as follows: stock or securities by a U.S. person to a

This certification is based upon the fact 1. Paragraph (a), fourth sentence i®reign corporation that is described in
that these final regulations generally reamended by removing the referenceection 351, 354 (including a reorganiza-
duce the reporting requirements in com-81.367(a)-3T” and adding “§1.367(a)-tion described in section 368(a)(1)(B) and
parison with the requirements contained” in its place. including an indirect stock transfer de-
under current law and the proposed sec-2. Paragraph (a), last sentence iscribed in paragraph (d) of this section),
tions 367(a) and (b) regulations. For examended by removing the referenc856 or section 361(a) or (b) is subject to
ample, the maximum term of the GRA'81.6038B—1T" and adding “881.6038B-section 367(a)(1) and, therefore, is treated
under section 367(a) is reduced from 1@ and 1.6038B-1T" in its place. as a taxable exchange, unless one of the
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exceptions set forth in paragraph (b) of (2) Certain transfers subject to sec- (d) Indirect stock transfers in certain
this section (regarding transfers of foreigtions 367(a) and (b}-(i) In general. A nonrecognition transfers-(1) In gen-
stock or securities) or paragraph (c) ofransfer of foreign stock or securities deeral. For purposes of this section, a U.S.
this section (regarding transfers of domescribed in section 367(a) or any regulaperson who exchanges, under section 354
tic stock or securities) applies. Howevettions thereunder as well as in sectiofor section 356) stock or securities in a
if in an exchange described in sectio367(b) or any regulations thereunder shatlomestic or foreign corporation for stock
354, a U.S. person exchanges stock of olbe concurrently subject to sections 367(a)r securities in a foreign corporation in
foreign corporation for stock of anotherand (b) and the regulations thereundeconnection with one of the following
foreign corporation in a reorganizationexcept to the extent that the transferee fotransactions described in paragraphs
described in section 368(a)(1)(E), or @ign corporation is not treated as a corpdel)(1)(i) through (v) of this section (or
U.S. person exchanges stock of a domesation under section 367(a)(1). The exwho is deemed to make such an exchange
tic corporation for stock of a foreign cor-ample in paragraph (b)(2)(ii) of thisunder paragraph (d)(1)(vi) of this section)
poration pursuant to an asset reorganizgection illustrates the rules of this parashall be treated as having made an indirect
tion described in section 368(a)(1)(C)graph (b)(2). For an illustration of the in-transfer of such stock or securities to a for-
(D) or (F) that is not treated as an indiredferaction of the indirect stock transfereign corporation that is subject to the rules
stock transfer under paragraph (d) of thigules under section 367(a) (describedf this section, including, for example, the
section, such section 354 exchange is nghder paragraph (d) of this section) angequirement, where applicable, that the
a transfer to a foreign corporation subjeahe rules of section 367(b), see paragraph.S. transferor enter into a gain recogni-
to section 367(a). See, e.g., paragragl)(3) Example 1Df this section. tion agreement to preserve nonrecognition
(d)(3) Example 12. For rules regarding (i) Example. The following example treatment under section 367(a). If the U.S.
other indirect or constructive transfers ofilustrates the provisions of this paragrapperson exchanges stock or securities of a
stock or securities subject to sectio@b)(z); foreign corporation, see also section
S;SZS)FUT:: ri%é?i?l;(?()) ;I(gl.chz(;rg:digl- Example.() Facts. BC, a domestic corporation, 367(b) and the regulations thereunder. For
. . L owns all of the stock of FC1, a controlled foreign@n €xample of the concurrent application
v.olvmg' a forglgn corpor_atlon IN CONNEC-.,horation within the meaning of section 957(a)of the indirect stock transfer rules under
tion with which there is a transfer ofpcs pasis in the stock of FC1 is $50, and the valugection 367(a) and the rules of section
stock, see section 367(b) and the regulat such stock is $100. The section 1248 amoug7 () see, e.g., paragraph (d)EXam-

tions under that section. For additionalith respect to such stock is $30. FC2, also a for-

. . - : . ple 110f this section.
rules reaarding a transfer of stock or seci§idn corporation, is owned entirely by foreign indi-"">. . . .
9 g viduals who are not related to DC or FC1. Inareor- () Mergers described in sections

rities in an exchange described in SECtiofL, ., iion described in section 368()(1)(B), FC868(a)(1)(A) and (a)(2)(D).A U.S. per-

361(a) or (b), see ZECtlﬁn 367("?‘)(5) angkquires all of the stock of FC1 from DC in ex-son exchanges stock or securities of a cor-

anly regulatlc;)_ns un er.t at sect_lon. Fqgﬂéazn?senl;otrazgo[;frroclfer:jt %fréri]en\i:c:)t:ngrziic;cnkac;:‘elrzﬁ]z oration (the acquired corporation) for

rules regarding reporting requirement  aioation gn corp stock or securities of a foreign corpora-

with respect to transfers described undéf°'? - _ y : .

section 367(a), see section 60388 and th (i) Result without gain recognition agreementtion that controls the acquiring corpora-

. ’ Uhder the provisions of this paragraph (b), if DCtion in a reorganization described in sec-

regulations thereunder. fails to enter into a gain recognition agreement, D§ions 368(a)(1)(A) and (a)(2)(D). See,
(b) Transfers by U.S. persons of stock required to recognize in the year of the transfer tl—$ g., paragraph (d)(@xample 1of this

or securities of foreign corporations to$50 of gain that it realized upon the transfer, $30 of """

foreign corporations—(1) General rule. which will be treated as a dividend under sectioﬁecuon'

. . . . (i) Mergers described in sections
Except as provided in section 367(a)(5), &48 . . .
transfer of stock or securities of a foreign, (i) Result with gain recognition agreement. ' 368(a)(1)(A) and (a)(2)(E)A U.S. per-

. ~'DC enters into a gain recognition agreement und&jon exchanaes stock or securities of a cor-
corporation by a U.S. person to a foreigg 367(a)-8 with respect to the transfer of FCJporation (thge acquiring corporation) for

corporation that would otherwise be substock, the exchange will also be subject to the prov oo . .
ject to section 367(a)(1) under paragrapsions of section 367(b) and the regulations thereuﬁtOCk or securities in qforelgn corp.ora’glon
(a) of this section shall not be subject tge" to the extent that it is not subject to tax uqddlhat Contr0|3 .the vaU"’PTd COI‘POI‘&tIOI’]l Ina
section 367(a)(1) if either— section 367(a)(1). In such case, DC will be requiredeorganization described in sections

. to recognize the section 1248 amount of $30 on thggg(3)(1)(A) and (a)(2)(E).
(i) Less than 5-percent Sharel‘]OIderexchange of FC1 for FC2 stock. See §1.367(b)-4(b). (II(I))( T)r(ia)ngula(r 2((90)r(g;nizations de-
|

The U.S. person owns less than five pefihe deemed dividend of $30 recognized by DC will . . .
cent (applying the attribution rules of secincrease its basis in the FC1 stock exchanged in ygeribed in section 368(a)(1)(B)A U.S. )
tion 318, as modified by section 958(b)jransaction and, therefore, the basis of the FC2 stoflerson exchanges stock of the acquired
of both the total voting power and the[eceived in the transaction. The remaining gain Qf;orporation for Voting stock of a foreign

total value of the stock of the transfere%zo.rea“ZeOI by DC (otherwise recognizable undegorporation that is in control (as defined
. . . . ection 367(a)) in the exchange of FC1 stock will . fth .
foreign corporation immediately after the,o; pe recognized if DC enters into a gain recogni. " section 368(c)) of the acquiring corpo-

transfer; or tion agreement with respect to the transfer. (The réation in connection with a reorganization
(i) 5-percent shareholderThe U.S. sult would be unchanged if, for example, the exdescribed in section 368(a)(1)(B). See,

person enters into a five-year gain recoghange of FC1 stock for FC2 stock qualified as @.g., paragraph (d)(Fxample 4of this

nition agreement with respect to the trangection 351_ exchange, or as an exchange descriagdqtion.

ferred stock or securities as provided in both sections 351 and 368(a)(1)(B).) (iv) Triangular reorganizations de-

§1.367(a)-8. Kok ok x x scribed in section 368(a)(1)(C)A U.S.
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person exchanges stock or securities ofdeemed to be a transfer of stock describgdr deemed exchange) of stock or securi-
corporation (the acquired corporation) foin section 354. (Any assets transferred tties under section 354.

voting stock or securities of a foreign corthe foreign corporation that are not trans- (iv) Gain recognition agreements in-
poration that controls the acquiring corpoferred by the foreign corporation to a secvolving multiple parties.The U.S. trans-
ration in a reorganization described irond corporation shall be treated as feror's agreement to recognize gain, as
section 368(a)(1)(C). See, e.g., paragraghansfer of assets subject to the generptovided in §1.367(a)-8, shall include ap-
(d)(3) Example 5of this section (for an rules of section 367, including sectiongropriate provisions, consistent with the
example of a triangular section367(a)(1), (3), (5) and (d), and not as aprinciples of these rules, requiring the
368(a)(1)(C) reorganization involving do-indirect stock transfer under the rules ofransferor to recognize gain in the event
mestic acquired and acquiring corporathis paragraph (d).) See, e.g., paragrapi a direct or indirect disposition of the
tions), and paragraph (d)(Bxample 7of (d)(3) Example 10and Example 10Aof stock or assets of the transferred corpora-
this section (for an example involving ahis section. tion. For example, in the case of a trian-
domestic acquired corporation and a for- (2) Special rules for indirect transfers. gular section 368(a)(1)(B) reorganization
eign acquiring corporation). If the ac-f a U.S. person is considered to make aglescribed in paragraph (d)(1)(iii) of this
quired corporation is a foreign corporaindirect transfer of stock or securities desection, a disposition of the transferred
tion, see paragraph (d)(8xample 11of scribed in paragraph (d)(1) of this sectiorstock shall include an indirect disposition
this section, and section 367(b) and thihe rules of this section and §1.367(a)-8f such stock by the transferee foreign

regulations thereunder. shall apply to the transfer. For purposesorporation, such as a disposition of such
(v) Reorganizations described in secof applying the rules of this section andtock by the acquiring corporation or a
tions 368(a)(1)(C) and (a)(2)(C)A U.S. 81.367(a)-8: disposition of the stock of the acquiring

person exchanges stock or securities of a(i) Transferee foreign corporation. corporation by the transferee foreign cor-
corporation (the acquired corporation) foiThe transferee foreign corporation shalboration. See, e.g., paragraph (d)Xx
voting stock or securities of a foreign acbe the foreign corporation that issueample 4of this section.
quiring corporation in a reorganizationstock or securities to the U.S. person in (v) Determination of whether the
described in sections 368(a)(1)(C) anthe exchange. transferred corporation disposed of sub-
(8)(2)(C) (other than a triangular section (ii) Transferred corporation.The stantially all of its assetsk-or purposes of
368(a)(1)(C) reorganization described itransferred corporation shall be the acapplying 81.367(a)-8(e)(3)(i) to deter-
paragraph (d)(1)(iv) of this section). Inquiring corporation, except that in themine whether the transferred corporation
the case of a reorganization in whicltase of a triangular section 368(a)(1)(Bhas disposed of substantially all of its as-
some but not all of the assets of the aceorganization described in paragrapkets, the following assets shall be taken
quired corporation are transferred pur¢d)(1)(iii) of this section, the transferredinto account (but only if such assets are
suant to section 368(a)(2)(C), the transacorporation shall be the acquired corporaiot fully taxable under section 367 in the
tion shall be considered to be an indiredion; in the case of a triangular sectiortaxable year that includes the indirect
transfer of stock or securities subject t868(a)(1)(C) reorganization described itransfer)—
this paragraph (d) only to the extent of thearagraph (d)(1)(iv) of this section fol- (A) In the case of a sections 368(a)-
assets so transferred. (Other assets sHallved by a section 368(a)(2)(C) transfe(1)(A) and (a)(2)(D) reorganization, and a
be treated as having been transferred in an a section 368(a)(1)(C) reorganizationriangular section 368(a)(1)(C) reorgani-
asset transfer rather than an indirect stod&llowed by a section 368(a)(2)(C) transzation described in paragraph (d)(1)(i) or
transfer, and such asset transfer would her described in paragraph (d)(1)(v) ofiv) of this section, respectively, the assets
subject to the other provisions of sectiomhis section, the transferred corporationf the acquired corporation;
367, including sections 367(a)(1), (3), (5shall be the transferee corporation; and in (B) In the case of a sections 368(a)-
and (d) if the acquired corporation is a dothe case of successive section 351 tran&)(A) and (a)(2)(E) reorganization de-
mestic corporation.) See, e.g., paragragbrs described in paragraph (d)(1)(vi) okcribed in paragraph (d)(1)(ii) of this sec-
(d)(3) Example 5Bf this section. this section, the transferred corporatiotion, the assets of the acquiring
(vi) Successive transfers of property tghall be the transferee corporation in theorporation immediately prior to the
which section 351 applieA U.S. person final section 351 transfer. The transferretransaction;
transfers property (other than stock or sgroperty shall be the stock or securities of (C) In the case of a sections 368(a)-
curities) to a foreign corporation in an exthe transferred corporation, as appropriafd)(C) and (a)(2)(C) reorganization de-
change described in section 351, and ah the circumstances. scribed in paragraph (d)(1)(v) of this sec-
or a portion of such assets transferred to (i) Amount of gain. The amount of tion, the assets of the acquired
the foreign corporation by such persomain that a U.S. person is required to incorporation that are subject to a transfer
are, in connection with the same transaciude in income in the event of a disposidescribed in section 368(a)(2)(C); and
tion, transferred to a second corporatiotion (or a deemed disposition) of some or (D) In the case of successive section
that is controlled by the foreign corporaall of the stock or securities of the trans351 exchanges described in paragraph
tion in one or more exchanges describef@rred corporation shall be the proportion{d)(1)(vi) of this section, the assets that
in section 351. For purposes of this parate share (as determined under §81.367(are both transferred initially to the foreign
graph (d)(1) and §81.367(a)-8, the initiaB(e)) of the U.S. person’s gain realizeaorporation, and transferred by the for-
transfer by the U.S. person shall bdéut not recognized in the initial exchangeign corporation to a second corporation.
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(Vi) Coordination between asset trans<event, Awould instead include the gain on its tax reef this section. Under paragraph (d)(2)(iv) of this

fer rules and indirect stock transfer rulesturn for the taxable year that includes the triggeringection, the gain recognition agreement would be
. event, together with interest. triggered if F sold all or a portion of the stock of S,
I, Pursu_ant to any of the transa_ctlons_de- Example 1A. Transferor is a subsidiary in consolor if S sold all or a portion of the stock of Y.
scribed in .paragraph (d)(l) of this SeCtlo_r]dated group—(i) Facts. The facts are the same as Example 5. Triangular section 368(a)(1)(C) reor-
a domestic corporation transfers (or i Example 1except that Ais owned by P, a domesganization—(i) Facts. F, a foreign corporation,
deemed to transfer) assets to a foreigit corporation, and for the taxable year in which thewns all of the stock of R, a domestic corporation
corporation (other than in an exchang#ansaction occurred, P, Aand W filed a consolidatethat operates an historical business. V, a domestic
described in section 354), the rules of Se(I::_ederal income tax return. corporation, owns all of the stock of Z, also a domes-
ti 367. includina sections 367(8.)(1) (ii) Result. Even though Ais the U.S. transferor, tic corporation. V does not own any of the stock of F
lon ! g /P is required under 81.367(a)-8(a)(3) to enter intfapplying the attribution rules of section 318 as mod-
(a)(3) and (a)(5), as well as sectiOhhe gain recognition agreement and comply with thiied by section 958(b)). In a triangular reorganiza-
367(d), and the regulations thereundegquirements under §1.367(a)-8. In the event that#on described in section 368(a)(1)(C) (and paragraph
shall apply prior to the application of theleaves the P group, A would make the annual certifid)(1)(iv) of this section), R acquires all of the assets
rules of this section. However, if a transcations required under 81.367(a)-8(b)(5)(ii). Pof Z, and V receives 30% of the voting stock of F.
action is described in this paragraph (leOUId remain liable with A under the gain recogni- (i) Result. The consequences of the transfer are
. . fon agreement. similar to those described ixample 1,V is re-

section 367(‘?‘) shall _nOt apply in t_he case Example 2. Taxable inversion pursuant to indiquired to enter into a 5-year gain recognition agree-
of a domestic acquired corporation thagct stock transfer rules()) Facts. The facts are ment under §1.367(a)-8 to secure nonrecognition
transfers its assets to a foreign acquiringe same as iExample 1except that A receives treatment under section 367(a). Under paragraphs
corporation, to the extent that such assempre than fifty percent of either the total voting(d)(2)(i) and (ii) of this section, F is treated as the
are re-transferred to a domestic Corporé)_ower or the total value of the stock of F in tharans:ereedforeign corporatio(;l and R is tres;:tec;l1 as the
- . - - . fransaction. transferred corporation. In determining whether, in
tion in a transfer described in Se(.:tIOﬁ (i) Result. Ais required to include in income in a later transaction, R has disposed of substantially
368(a)(2)(C) or parag raph (d)(l)(VI) Ofthe year of the exchange the amount of gain realizedl of its assets under §1.367(a)-8(e)(3)(i), see para-
this section, but only if the domestiCon such exchange. See paragraph (c)(1)()) of thigaph (d)(2)(v)(A) of this section.
transferee’s basis in the assets is msction. If A fails to include the income on its Example 5A. Section 368(a)(1)(C) reorganization

greater than the basis that the domestiignely-filed return, A will also be liable for the followed by section 368(a)(2)(C) exchargg)
acquired company had in such assetg(_enalty under ;ectlon 6038!3 (together VYIth mteresﬁacts. The facts are the game asbHrample 5ex- .
and other applicable penalties) unless As failure taept that the transaction is structured as a section
See, e.g., paragrgph (d)QB))ample &nd include the income is due to reasonable cause af68(a)(1)(C) reorganization, followed by a section
Example 10Af this section. not willful neglect. See §1.6038B—1(f). 368(a)(2)(C) exchange, and R is a foreign corpora-
(3) ExamplesThe rules of this para- Example 3. Disposition by U.S. transferred cortion. The following additional facts are present. Z
graph (d) and §1_367(a)_8 are illustratedoration of substantially all of its asset§i) Facts. has 3 businesses: Business A with a basis of $10 and
by the following examples: The facts are the same asHrample 1except that, a value of $50, Business B with a basis of $10 and a
during the third year of the gain recognition agreevalue of $40, and Business C with a basis of $10 and
Example 1. Section 368(a)(1)(A)/(a)(2)(D) reor-ment, Newco disposes of substantially all (as dea value of $30. V and Z file a consolidated Federal
ganization—(i) Facts. F, a foreign corporation, scribed in 8§1.367(a)-8(e)(3)(i)) of the assets dencome tax return and V has a basis of $30 in the Z
owns all the stock of Newco, a domestic corporascribed in paragraph (d)(2)(v)(A) of this section forstock, which has a value of $120. Assume that Busi-
tion. A, a domestic corporation, owns all of thecash and recognizes currently all of the gain realizetesses A and B consist solely of assets that will sat-
stock of W, also a domestic corporation. A and \on the disposition. isfy the section 367(a)(3) active trade or business
file a consolidated Federal income tax return. A (i) Result. Under 81.367(a)-8(e)(3)(i), the gain exception; none of Business C's assets will satisfy
does not own any stock in F (applying the attributioiecognition agreement is generally triggered whethe exception. Z transfers all 3 businesses to F in ex-
rules of section 318, as modified by section 958(b)yhe transferred corporation disposes of substantialthange for 30 percent of the F stock, which Z dis-
In a reorganization described in sectiongll of its assets. However, under the special rule cotributes to V pursuant to a section 368(a)(1)(C) reor-
368(a)(1)(A) and (a)(2)(D), Newco acquires all oftained in §1.367(a)-8(h)(2), because A and W filed ganization. F then contributes Businesses B and C
the assets of W, and A receives 40% of the stock of ¢onsolidated Federal income tax return prior to thé R pursuant to section 368(a)(2)(C).
in an exchange described in section 354. transaction, and Newco, the transferred corporation, (ii) Result. The transfer of the Business A assets
(i) Result. Pursuant to paragraph (d)(1)(i) of is a domestic corporation, the gain recognition agredy Z to F is subject to the general rules under section
this section, the reorganization is subject to the indiment is terminated and has no further effect. 367, as such transfer does not constitute an indirect
rect stock transfer rules. F is treated as the trans- Example 4. Triangular section 368(a)(1)(B) re-stock transfer. The transfer by Z of the Business B
feree foreign corporation, and Newco is treated ayganization—(i) Facts. F, a foreign corporation, and C assets to F must first be tested under sections
the transferred corporation. Provided that the reswns all the stock of S, a domestic corporation. U, 867(a)(1), (3) and (5). Z recognizes $20 of gain on
quirements of paragraph (c)(1) of this section ardomestic corporation, owns all of the stock of Ythe outbound transfer of the Business C assets, as
satisfied, including the requirement that A enter int@lso a domestic corporation. U does not own any siuch assets do not qualify for an exception to section
a five-year gain recognition agreement as describéble stock of F (applying the attribution rules of sec367(a)(1). The Business B assets, which will be
in 81.367(a)-8, A's exchange of W stock for F stockion 318, as modified by section 958(b)). In a trianused by R in an active trade or business outside the
under section 354 will not be subject to sectiomgular reorganization described in section 368(a)(1)Jnited States, qualify for the exception under sec-
367(a)(1). If F disposes (within the meaning of(B) and paragraph (d)(1)(iii) of this section, Stion 367(a)(3) and §1.367(a)-2T(c)(2). Vis deemed
81.367(a)-8(e)) of all (or a portion) of Newco’'sacquires all the stock of Y, and U receives 10% do transfer the stock of Z to F in a section 354 ex-
stock within the five-year term of the agreementhe voting stock of F. change subject to the rules of paragraph (d). V must
(and A has not made a valid election under (i) Result. U's exchange of Y stock for F stock enter into the gain recognition agreement in the
81.367(a)—-8(b)(1)(vii)), A is required to file an will not be subject to section 367(a)(1), providedamount of $30 to preserve Z's nonrecognition treat-
amended return for the year of the transfer and irthat all of the requirements of paragraph (c)(1) arment with respect to its transfer of Business B as-
clude in income, with interest, the gain realized busatisfied, including the requirement that U enter intsets. Under paragraphs (d)(2)(i) and (ii) of this sec-
not recognized on the initial section 354 exchange five-year gain recognition agreement. For purtion, F is the transferee foreign corporation and R is
If A has made a valid election under 81.367(a)-poses of this section, F is treated as the transfertéee transferred corporation.
8(b)(1)(vii) to include the amount subject to the gairforeign corporation and Y is treated as the trans- Example 5B. Section 368(a)(1)(C) reorganiza-
recognition agreement in the year of the triggerinderred corporation. See paragraphs (d)(2)(i) and (ifjon followed by section 368(a)(2)(C) exchange with
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U.S. transferee-(i) Facts. The facts are the same asment will not be triggered if such information is re- Example 7C. Concurrent application with non-
in Example 5Aexcept that R is a U.S. corporation. ported as required under §1.367(a)—8(b)(5) aneksident alien shareholder(i) Facts. The facts are
(i) Result. As in Example 5Athe outbound (e)(3)(i). the same as iBxample 7except that V is a nonresi-
transfer of Business A assets to F is subject to sec- Example 7. Concurrent application of assetent alien.
tion 367(a) and is not affected by the rules of thigransfer and indirect stock transfer rules in consoli- (i) Result. Pursuant to section 367(a)(5), the ac-
paragraph (d). The Business B assets qualified fdiated return setting-(i) Facts. Assume the same tive trade or business exception under section
nonrecognition treatment; the Business C assets digcts as irExample 5except that R is a foreign cor- 367(a)(3) is not available with respect to Z's transfer
not. However, pursuant to paragraph (d)(2)(vi) oporation and V and Z file a consolidated return foof assets to R. Thus, Z has $100 of gain with respect
this section, the Business C assets are not subjectRederal income tax purposes. The properties of @ the Business A and B assets. Because V is a non-
section 367(a)(1), provided that the basis of the asonsist of Business A assets, with an adjusted basissident alien, however, V is not subject to section
sets in the hands of R is no greater than the basisa@f$50 and fair market value of $90, and Business B67(a) with respect to its indirect transfer of Z stock.
the assets in the hands of Z. Vis deemed to make assets, with an adjusted basis of $50 and a fair market Example 8. Concurrent application with section
indirect transfer under the rules of this paragraphalue of $110. Assume that the Business A assets 868(a)(2)(C) Exchange(i) Facts. The facts are
(d). To preserve nonrecognition treatment undemot qualify for the active trade or business exceptiothe same as iBxample 7except that R transfers the
section 367(a), V must enter into a 5-year gaimnder section 367(a)(3), but that the Business B aBusiness A assets to M, a wholly-owned domestic
recognition agreement in the amount of $50, theets do qualify for the exception. V's basis in the Zubsidiary of R, in an exchange described in section
amount of the appreciation in the Business B and §tock is $100, and the value of such stock is $200. 368(a)(2)(C).
assets, as the transfer of such assets by Z were not(ii) Result. Under paragraph (d)(2)(vi), the as- (i) Result. Pursuant to paragraph (d)(2)(vi) of
taxable under section 367(a)(1) but were treated asts of Businesses A and B that are transferred totRis section, section 367(a)(1) does not apply to Z's
an indirect stock transfer. must be tested under sections 367(a)(3) and (a)(Bansfer of Business A assets to R, because such as-
Example 6. Triangular section 368(a)(1)(C) re-prior to consideration of the indirect stock transfesets are transferred to M, a domestic corporation.
organization followed by 351 exchanrg€) Facts. rules of this paragraph (d). Thus, Z must recogniz8ections 367(a)(1), (3) and (5), as well as section
The facts are the same asErample 5except that, $40 of income under section 367(a)(1) on the ouB67(d), apply to Z's transfer of assets to R to the ex-
during the fourth year of the gain recognition agreebound transfer of Business A assets. Undetent that such assets are not transferred to M. How-
ment, R transfers substantially all of the assets r&1.1502-32, because V and Z file a consolidated rever, the Business B assets qualify for an exception
ceived from Z to K, a wholly-owned domestic sub-turn, Vs basis in its Z stock increases from $100 t¢o taxation under section 367(a)(3). Thus, if the re-
sidiary of R, in an exchange described in sectio140 as a result of Z's $40 gain. Provided that all afuirements of paragraph (c)(1) of this section are
351. the other requirements under paragraph (c)(1) of th&atisfied, including the requirement that V enter into
(i) Result. The disposition by R, the transferredsection are satisfied, to qualify for nonrecognitiora 5-year gain recognition agreement and comply
corporation, of substantially all of its assets wouldreatment with respect to V's indirect transfer of Zwith the requirements of §1.367(a)-8 with respect to
trigger the gain recognition agreement if the assettock, V must enter into a gain recognition agreethe gain realized on the Z stock, $100, the entire
were disposed of in a taxable transaction. Howevement in the amount of $60 (the gain realized but ndtansaction qualifies for nonrecognition treatment
because the assets were transferred in a nonrecogeieognized by V in the stock of Z after the $40 basiander section 367(a)(1). See also section 367(a)(5)
tion transaction, such transfer does not trigger thadjustment). If F sells a portion of its stock in Rand any regulations issued thereunder. Under para-
gain recognition agreement if V satisfies the reportduring the term of the agreement, V will be requiregyraphs (d)(2)(i) and (i) of this section, the transferee
ing requirements contained in §1.367(a)-8(g)(3)(i)o recognize a portion of the $60 gain subject to thforeign corporation is F and the transferred corpora-
(which includes the requirement that V amend itagreement. To determine whether R disposes @ébn is M. Pursuant to paragraph (d)(2)(iv) of this
gain recognition agreement to reflect the transasubstantially all of its assets (under §1.367(a)section, a disposition by F of the stock of R, or a dis-
tion). See also paragraph (d)(2)(iv) of this sectiorB(e)(3)(i)), only the Business B assets will be conposition by R of the stock of M, will trigger the gain
To determine whether substantially all of the assetsidered (because the transfer of the Business A agcognition agreement. To determine whether sub-
are disposed of, any assets of Z that were transferreets was taxable to Z under section 367). See pasiantially all of the assets have been disposed of (as
by Z to R and then contributed by R to K are takegraph (d)(2)(v)(A) of this section. described under §1.367(a)-8(e)(3)(i)), the Business
into account. Example 7A. Concurrent application withoutA assets in M and the Business B assets in R must
Example 6A. Triangular section 368(a)(1)(C) re-consolidated returns-(i) Facts. The facts are the both be considered.
organization followed by section 351 exchange witsame as irExample 7 except that V and Z do not  Example 9. Concurrent application of direct and
foreign transferee-(i) Facts. The facts are the file consolidated income tax returns. indirect stock transfer rules(i) Facts. F, a foreign
same as ifExample Gexcept that K is a foreign cor-  (ii) Result. Z would still recognize $40 of gain corporation, owns all of the stock of O, also a for-
poration. on the transfer of its Business A assets, and the Bugign corporation. D, a domestic corporation, owns
(i) Result. This transfer of assets by R to Kness B assets would still qualify for the active tradall of the stock of E, also a domestic corporation,
must be analyzed to determine its effect upon ther business exception under section 367(a)(3yhich owns all of the stock of N, also a domestic
gain recognition agreement, and such transfer is alstowever, V's basis in its stock of Z would not be in-corporation. Prior to the transactions described in
an outbound transfer of assets that is taxable undereased by the amount of Z's gain. V’s indirecthis Example 9D, E and N filed a consolidated in-
section 367(a)(1) unless the active trade or businesansfer of stock will be taxable unless V enters inteome tax return. D has a basis of $100 in the stock
exception under section 367(a)(3) applies. If tha gain recognition agreement (as described iaf E, which has a fair market value of $160. The N
transfer is fully taxable under section 367(a)(1), th€1.367(a)-8) for the $100 of gain realized but nostock has a fair market value of $100, and E has a
transfer is treated as if the transferred company, Recognized with respect to the stock of Z. basis of $60 in such stock. In addition to the stock
sold substantially all of its assets. Thus, the gain Example 7B. Concurrent application with indi- of N, E owns the assets of Business X. The assets of
recognition agreement would be triggered (but seddual U.S. shareholder(i) Facts. The facts are Business X have a fair market value of $60, and E
§1.367(a)—8(b)(3)(ii) for potential offsets to the gairthe same as iExample 7gxcept that V is an indi- has a basis of $50 in such assets. Assume that the
to be recognized). If each asset transferred qualifiegdual U.S. citizen. Business X assets qualify for nonrecognition treat-
for nonrecognition treatment under section (i) Result. Section 367(a)(5) would prevent thement under section 367(a)(3). D does not own any
367(a)(3) and the regulations thereunder (which reapplication of the active trade or business exceptiastock in F (applying the attribution rules of section
quire, under 81.367(a)-2T(a)(2), the transferor tander section 367(a)(3). Thus, Z's transfer of asse&l8 as modified by section 958(b)). In a triangular
comply with the reporting requirements under seco R would be fully taxable under section 367(a)(1)reorganization described in section 368(a)(1)(C) and
tion 6038B), the result is the same a&kample 6 Z would recognize $100 of income. V's basis in itgparagraph (d)(1)(iv) of this section, O acquires all of
If a portion of the assets transferred qualify for nonstock of Z is not increased by this amount. V is taxthe assets of E, and D exchanges its stock in E for
recognition treatment under section 367(a)(3) and @ble with respect to its indirect transfer of its Z stock0% of the voting stock of F.
portion are taxable under section 367(a)(1) (but suamless V enters into a gain recognition agreement in (i) Result. E’s transfer of its assets, including
portion does not result in the disposition of substarthe amount of the $100, the gain realized but not rethe N stock, must be tested under the general rules of
tially all of the assets), the gain recognition agreeagnized with respect to its Z stock. section 367(a) before consideration of D’s indirect
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transfer of the stock of E. E’s transfer of the assets (ii) Result. As Example 10D must recognize sets is taxable under section 367(a)(1). Even if any
of Business X qualify for nonrecognition under sec$40 of income on the outbound transfer of the Busibf D’s assets would have otherwise qualified for an
tion 367(a)(3). E could qualify for nonrecognitionness A assets. Although the Business B assets quekception to section 367(a)(1), section 367(a)(5)
treatment with respect to its transfer of N stock if iify for the exception under section 367(a)(3) (angrovides that no exception can apply. The section
enters into a gain recognition agreement (and all @nd up in U.S. corporate solution, in Y), the $60 o868(a)(1)(F) reorganization is not an indirect stock
the requirements of paragraph (c)(1)(i) of this secgain realized on the Business B assets is nevertheansfer described in paragraph (d) of this section.
tion are satisfied); however under §1.367(a)tess taxable under paragraphs (c)(1) and (d)(1)(vi) ®floreover, the exchange by D’s shareholders of D
8(f)(2)(i), D, the parent of the consolidated groupthis section because the transaction is considereddtock for F stock in an exchange described under
must enter into the agreement. O is the transferée a transfer by D of stock of a domestic corporasection 354 is not an exchange described under sec-
foreign corporation; N is the transferred corporatiortion, Y, in which D receives more than 50 percent ofion 367(a). See paragraph (a) of this section.
D may also qualify for nonrecognition with respectthe stock of the transferee foreign corporation, X. A
to its indirect transfer of the stock of E if it entersgain recognition agreement is not permitted. (e) Effective dates-(1) In general.
into a separate gain recognition agreement with re- Example 11. Concurrent application of indirectThe rules in paragraphs (a), (b) and (d) of
spect to the E stgck (ar_wd all o_f the requtre_ments attock trapsfer rules apd section 364H)) Facts. ghis section apply to transfers occurring
paragraph (c)(1)(i) of this section are satisfied). A&, a foreign corporation, owns all of the stock o .
to this transfer, F is the transferee foreign corporaNewco, which is also a foreign corporation. P, addPn or after ‘JU|y 20, 1998. The rules in
tion; O is the transferred corporation. The amounnestic corporation, owns all of the stock of S, a forparagraph (c) of this section with respect
of the gain recognition agreement is $60. See alsign corporation that is a controlled foreign corporato transfers of domestic stock or securities
section 367(a)(5) and any regulations issued therta'en within the me_aning of section 957(a). P_’s basigre generally applicable for transfers oc-
under. _ ' in the stqck of S is $50 and_the value of S is $1O%urring after January 29, 1997. See
Example 10. Successive section 351 exrhe section 1248 amount with respect to S stock | .
changes—(i) Facts. D, a domestic corporation, $30. In a reorganization described in sectior§1'367(a)_3(c)(11)' For rules regarding
owns all the stock of X, a controlled foreign corpo-368(a)(1)(C) (and paragraph (d)(1)(iv) of this sectransfers of domestic stock or securities
ration that operates an historical business, whiction), Newco acquires all of the properties of S, anéifter December 16, 1987, and before Jan-
owns all the stock of Y, a controlled foreign corporaP exchanges its stock in S for 49 percent of the stocd(ary 30, 1997, and transfers of foreign
tion thatt also operates an hlgtorlcal busmess.. Thod F ‘ stock or securities after December 16,
properties of D consist of Business A assets, with an (ii) Result. P’s exchange of S stock for F stock
adjusted basis of $50 and a fair market value of $90nder section 354 will be taxable under section-987, and before July 20, 1998, see para-
and Business B assets, with an adjusted basis of $367(a) (and section 1248 will be applicable) if Pgraph (g) of this section.
and a fair market value of $110. Assume that thiails to enter into a 5-year gain recognition agree- (2) Election. Notwithstanding para-
Bustness B assets qualify for the exception undenent in accordange Wlth §1.367(a)—8. pnder par_%jl’aphs (e)(l) and (9) of this section, tax-
section 367(a)(3) and §1.367(a)-2T(c)(2), but thagraph (b)(2) of this section, if P enters into a gain . 1 .
the Business A assets do not qualify for the excepecognition agreement, the exchange will be subjeaayers may, by timely filing an original or
tion. In an exchange described in section 351, B the provisions of section 367(b) and the reguls@Mended return, elect to apply paragraphs
transfers the assets of Businesses A and B to X, artihns thereunder as well as section 367(a). Undéb) and (d) of this section to all transfers
in connection with the same transaction, X transfer§7.367(b)-7(c)(1)(i) of this chapter, P must recogof foreign stock or securities occurring
the assets of Business B to Y in another exchangeze the section 1248 amount of $30 because P eXfter December 16, 1987, and before July
described in section 351. changed stock of a controlled foreign corporation, SZO 1998 t to th tent that .
(i) Result. Under paragraph (d)(1)(vi) of this for stock of a foreign corporation that is not a con~ -’ - except 1o the exten a ] agan
section, this transaction is treated as an indirectolled foreign corporation, F. The indirect stock"€COgnition agreement has been triggered
stock transfer for purposes of section 367(a), but theansfer rules do not apply with respect to sectioprior to July 20, 1998. If an election is
transaction is not recharacterized for purposes &67(b). The deemed dividend of $30 recognized bshade under this paragraph (e)(2), the pro-
() of this section, he aseets of Busineeses A and Be transacton, and £ basis i the Newea stocy1SIONS Of 81.367(2)-3T(g) (see 26 CFR
that are transferred to X must be tested under sectidihus, the amount of the gain recognition agreememart 1, rev_|sed Apl’ll 1, 1998) shall apply'
367(a)(3). The Business A assets, which were nig $20 ($50 gain realized on the transfer less the $&Nd, for this purpose, the tesubstantial
transferred to Y, are subject to the general rules dficlusion under section 367(b)). Under paragraphgortion under §1.367(a)—3T(g)(3)(iii)
section 367(a), and not the indirect stock transfed)(2)(i) and (ii) of this section, F is treated as the(see 26 CFR part 1, revised April 1, 1998)
rgles descrlbgd in this paragraph (d). D must recogransferee foreign gorporatlon and Newco is th%hall be interpreted to meaubstantially
nize $40 of income on the outbound transfer ofransferred corporation. . . .
Business A assets. The transfer of the Business B Example 11A. Triangular section 368(:~,1)(1)(C)""II aS def!ned In section 368(_&)(1)(C). In
assets is subject to both the asset transfer rulemrganization involving foreign acquired corpora- addition, if such an election is made, the
(under section 367(a)(3)) and the indirect stockion—(i) Facts. Assume the same facts as in Exam{axpayer must apply the rules under sec-
transfer rules of this paragraph (d) and §1.367(a)-gle 11, except that P receives 51 percent of the stogjpn 367(b) and the regulations thereunder

Thus, D’s transfer of the Business B assets will natf F. : i _
be subject to section 367(a)(1) if D enters into a (i) Result. P may still enter into a gain recogni-tp any t.ranSfers O.Ccumng within that pe
fiod as if the election to apply §1.367(a)—

five-year gain recognition agreement with respect tion agreement to avoid taxation under sectio
the stock of Y. Under paragraphs (d)(2)(i) and (i) oB67(a). There is, however, no inclusion under se’(b) and (d) to transfers occurring within
this section, X will be treated as the transferee fortion 367(b) because P would be exchanging stock ihat period had not been made, except that
eign corporation and Y will be treated as the transsne controlled foreign corporation for another. Then the case of an exchange described in
ferred corporation for purposes of applylng themount of the gain recognition agreement is $5°section 351 the taxpayer must apply sec-
terms of the agreement. If X sells all or a portion o8ee, also, §1.367(b)-4(b)(4). . .
the stock of Y during the term of the agreement, D Example 12. Direct asset reorganization not suption 367(b) and the regulations thereunder
will be required to recognize a proportionate amourject to stock transfer rules(i) Facts. D is a pub- as if the exchange was described in
of the $60 gain that was realized by D on the initialicly traded domestic corporation. D's assets consi§7.367(b)—7 of this chapter. For example,
transfer of the Business B assets. of tangible assets, including stock or securities. Ing 5 J.S. person, pursuant to a section 351
_ Exar_nple 10A. Supcesswe sec_tlon 351 exchangewrganization c_iescrlbed |n_ section 368(a)(1)(F), Dexchange, transfers stock of a controlled
with ultimate domestic transfere€i) Facts. The becomes a foreign corporation, F. . . . R .
facts are the same askmample 10except that Y is (ii) Result. The reorganization is (:harac'[erizedfore'(.:]n corporation in which it is a United
a domestic corporation. under §1.367(a)-1T(f). D’s outbound transfer of asStates shareholder but does not receive
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back stock of a controlled foreign corpo-of a domestic or foreign corporation in arparagraphs (g)(2)(i) and (ii) of this sec-
ration in which it is a United States shareexchange described in section 367(a) aritbn, in no event will any exception to
holder, the U.S. person must include in inewns less than 5 percent of both the totalection 367(a)(1) apply to the transfer of
come under 87.367(b)-7 of this chaptevoting power and the total value of thestock of a foreign corporation in which
the section 1248 amount attributable tstock of the transferee foreign corporatiothe U.S. transferor is a United States
the stock exchanged (to the extent that themmediately after the transfer (taking intashareholder (as defined in §7.367(b)-2(b)
fair market value of the stock exchangedccount the attribution rules of sectiorof this chapter or section 953(c)) unless
exceeds its adjusted basis). Such incl®58) is not subject to section 367(a)(1)he U.S. transferor receives back stock in
sion is required even though §7.367(b)-@nd is not required to enter into a gaim controlled foreign corporation (as de-
of this chapter, by its terms, did not applyecognition agreement. fined in section 953(c), section 957(a) or
to section 351 exchanges. (i) Rule for 5-percent shareholders.section 957(b)) as to which the U.S. trans-
(f) Former 10-year gain recognition Unless paragraph (g)(2)(iii) or (iv) of thisferor is a United States shareholder imme-
agreements.If a taxpayer elects to applysection applies, a U.S. transferor thadiately after the transfer.
the rules of this section to all prior transtransfers domestic or foreign stock or se-
fers occurring after December 16, 1987curities in an exchange described in se&1.367(a)-3T [Removed]
any 10—ye_ar gain recognition agreemgntc_)n 367(a) and owns at least 5 percent of Par. 4. Section 1.367(a)-3T is removed.
that remains in effect (has not been trigeither the total voting power or the total Par. 5. Section 1.367(a)-8 is added to
gered in full) on July 20, 1998, will be value of the stock of the transferee foreigpead as follows:
considered by the Internal Revenue Secorporation immediately after the transfer '
vice to be a 5-year gain recognition agregtaking into account the attribution ruless1.367(a)-8 Gain recognition agreement
ment with a duration of five full taxable under section 958) may qualify for nontequirements.
years following the close of the taxablegecognition treatment by filing a gain
year of the initial transfer. recognition agreement in accordance with (&) In general. This section specifies
(g) Transition rules regarding certain §1.367(a)-3T(g) in effect prior to July 20,the general terms and conditions for an
transfers of domestic or foreign stock 01998, (see 26 CFR part 1, revised April 12greement to recognize gain entered into
securities after December 16, 1987, and998) for a duration of 5 or 10 years. Th@ursuant to §1.367(a)-3(b) or (c) to qual-
prior to July 20, 1998-(1) Scope.Trans- duration is 5 years if the U.S. transferoffy for nonrecognition treatment under
fers of domestic stock or securities de¢5-percent shareholder) determines th&€ction 367(a).
scribed under section 367(a) that occurreall U.S. transferors, in the aggregate, own (1) Filing requirements A transferor’s
after December 16, 1987, and prior tdess than 50 percent of both the total vo@greement to recognize gain (described in
April 17, 1994, and transfers of foreigning power and the total value of the transParagraph (b) of this section) must be at-
stock or securities described under sectideree foreign corporation immediatelytached to, and filed by the due date (in-
367(a) that occur after December 16, 1983fter the transfer. The duration is 10 yeai@uding extensions) of, the transferor’s in-
and prior to July 20, 1998, are subject tin all other cases. See, howeveigome tax return for the taxable year that
the rules contained in section 367(a) angl1.367(a)-3(f). If a 5-percent shareholddncludes the date of the transfer.
the regulations thereunder, as modified bfails to properly enter into a gain recogni- (2) Gain recognition agreement forms.
the rules contained in paragraph (g)(2) dfon agreement, the exchange is taxable &1y agreement, certification, or other
this section. For transfers of domestisuch shareholder under section 367(a)(1§locument required to be filed pursuant to
stock or securities described under section (i) Gain recognition agreement optionthe provisions of this section shall be sub-
367(a) that occurred after April 17, 1994ot available to controlling U.S. trans- mitted on such forms as may be pre-
and before January 30, 1997, see Tempferor if U.S. stock or securities are trans-Scribed therefor by the Commissioner (or
rary Income Regulations under sectiofierred. Notwithstanding the provisions of Similar statements providing the same in-
367(a) in effect at the time of the transfeparagraph (g)(2)(ii) of this section, in noformation that is required on such forms).
(81.367(a)-3T(a) and (c), 26 CFR part levent will any exception to sectionUntil such time as forms are prescribed,
revised April 1, 1996) and paragrapi867(a)(1) apply to the transfer of stock ofll necessary filings may be accomplished
(c)(11) of this section. For transfers of dosecurities of a domestic corporatiorby providing the required information to
mestic stock or securities described undevhere the U.S. transferor owns (applyinghe Internal Revenue Service in accor-
section 367(a) that occur after January 2%he attribution rules of section 958) moralance with the rules of this section.
1997, see §1.367(a)-3(c). than 50 percent of either the total voting (3) Who must sign.The agreement to
(2) Transfers of domestic or foreignpower or the total value of the stock of theecognize gain must be signed under
stock or securities: additional substantivaransferee foreign corporation immedi{penalties of perjury by a responsible offi-
rules—(i) Rule for less than 5-percentately after the transfer (i.e., the use of aer in the case of a corporate transferor,
shareholders. Unless paragraph (g)(2)-gain recognition agreement to qualify forexcept that if the transferor is a member
(iii) of this section applies (in the case ofhonrecognition treatment is unavailable ifbut not the parent of an affiliated group
domestic stock or securities) or paragrapthis case). (within the meaning of section 1504(a)-
(9)(2)(iv) of this section applies (in the (iv) Loss of United States shareholde(1)), that files a consolidated Federal in-
case of foreign stock or securities), a U.Status in the case of a transfer of foreigmome tax return for the taxable year in
transferor that transfers stock or securitiestock. Notwithstanding the provisions of which the transfer was made, the agree-
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ment must be entered into by the paremtate (including extensions) of the transrequirements contained in regulations
corporation and signed by a responsiblferor’s income tax return for the taxableunder section 367(b) are applicable, and,
officer of such parent corporation; by theyear that includes the date of the transfeiif so, whether they have been satisfied;
individual, in the case of an individual (2) Description of property trans- and

transferor (including a partner who isferred—(i) The agreement shall include a (F) If the transaction involved the
treated as a transferor by virtue oflescription of each property transferrettansfer of assets other than stock or secu-
81.367(a)-—1T(c)(3)); by a trustee, execudy the transferor, an estimate of the fairities and the transaction was subject to
tor, or equivalent fiduciary in the case of anarket value of the property as of the datéhe indirect stock transfer rules of
transferor that is a trust or estate; and byd the transfer, a statement of the cost &1.367(a)-3(d), a statement as to whether
debtor in possession or trustee in a bankther basis of the property and any adjusthe reporting requirements under section
ruptcy case under Title 11, United Statements thereto, and the date on which tH8038B have been satisfied with respect to
Code. An agreement may also be signaatoperty was acquired by the transferor. the transfer of property other than stock or
by an agent authorized to do so under a (ii) If the transferred property is stocksecurities, and an explanation of whether
general or specific power of attorney.  or securities, the transferor must providgain was recognized under section

(b) Agreement to recognize ga#(1l) the information contained in paragraph867(a)(1) and whether section 367(d) was
Contents. The agreement must set forth(b)(2)(ii)(A) through (F) of this section asapplicable to the transfer of such assets,
the following information, with the head- follows— or whether any tangible assets qualified
ing “GAIN RECOGNITION AGREE- (A) The type or class, amount, andor nonrecognition treatment under sec-
MENT UNDER 81.367(a)-8", and with characteristics of the stock or securitieon 367(a)(3) (as limited by section
paragraphs labeled to correspond with theansferred, as well as the name, addres37(a)(5) and 881.367(a)-4T, 1.367(a)-
numbers set forth as follows— and place of incorporation of the issuer 6T and 1.367(a)—6T).

(i) A statement that the document subthe stock or securities, and the percentage(3) Terms of agreement(i) General
mitted constitutes the transferor’s agregby voting power and value) that the stockule. If prior to the close of the fifth full
ment to recognize gain in accordance witlif any) represents of the total stock outtaxable year (i.e., not less than 60 months)
the requirements of this section; standing of the issuing corporation; following the close of the taxable year of

(i) A description of the property trans- (B) The name, address and place of irthe initial transfer, the transferee foreign
ferred as described in paragraph (b)(2) aorporation of the transferee foreign coreorporation disposes of the transferred
this section; poration, and the percentage of stock (bgroperty in whole or in part (as described

(i) The transferor’'s agreement to recvoting power and value) that the U.Sin paragraphs (e)(1) and (2) of this sec-
ognize gain, as described in paragrapinansferor received or will receive in thetion), or is deemed to have disposed of the
(b)(3) of this section; transaction; transferred property (under paragraph

(iv) A waiver of the period of limita- (C) If stock or securities are trans<{e)(3) of this section), then, unless an elec-
tions as described in paragraph (b)(4) derred in an exchange described in sectidion is made in paragraph (b)(1)(vii) of
this section; 361(a) or (b), a statement that the condthis section, by the 90th day thereafter the

(v) An agreement to file with the trans-tions set forth in the second sentence &f.S. transferor must file an amended re-
feror’s tax returns for the 5 full taxablesection 367(a)(5) and any regulationsurn for the year of the transfer and recog-
years following the year of the transfer ainder that section have been satisfied, amize thereon the gain realized but not rec-
certification as described in paragraplan explanation of any basis or other adsgnized upon the initial transfer, with
(b)(5) of this section; justments made pursuant to sectiomterest. If an election under paragraph

(vi) A statement that arrangement867(a)(5) and any regulations thereundeip)(1)(vii) of this section was made, then,
have been made in connection with the (D) If the property transferred is stockif a disposition occurs, the U.S. transferor
transferred property to ensure that ther securities of a domestic corporationmust include the gain realized but not rec-
transferor will be informed of any subsethe taxpayer identification number of theognized on the initial transfer in income
quent disposition of any property thadomestic corporation whose stock or sesn its Federal income tax return for the pe-
would require the recognition of gaincurities were transferred, together with aiod that includes the date of the triggering
under the agreement; and statement that all of the requirements ofvent. In accordance with paragraph

(vii) A statement as to whether, in the§1.367(a)-3(c)(1) are satisfied,; (b)(3)(iii) of this section, interest must be
event all or a portion of the gain recogni- (E) If the property transferred is stockpaid on any additional tax due. (If a tax-
tion agreement is triggered under pareaor securities of a foreign corporation, gayer properly makes the election under
graph (e) of this section, the taxpayestatement as to whether the U.S. trangaragraph (b)(1)(vii) of this section but
elects to include the required amount iferor was a United States shareholder (ater fails to include the gain realized in in-
the year of the triggering event rather thabl.S. transferor that satisfies the ownereome, the Commissioner may, in his dis-
in the year of the initial transfer. If theship requirements of section 1248(a)(2) aeretion, include the gain in the taxpayer’s
taxpayer elects to include the requiredc)(2)) of the corporation whose stockncome in the year of the initial transfer.)
amount in the year of the triggering eventyas exchanged, and, if so, a statement as(ii) Offsets. No special limitations
such statement must be included with atb whether the U.S. transferor is a Unitedpply with respect to net operating losses,
of the other information required undelStates shareholder with respect to theapital losses, credits against tax, or simi-
this paragraph (b), and filed by the dustock received, and whether any reportinr items.
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(iiiy Interest. If additional tax is re- shall be increased by the amount of gaisuch other terms with respect to assess-
quired to be paid, then interest must beequired to be recognized (but not by angnent as may be considered necessary by
paid on that amount at the rates detetax or interest required to be paid on sucthe Commissioner to ensure the assess-
mined under section 6621 with respect tamount). ment and collection of the correct tax lia-
the period between the date that was pre-(C) Other adjustments.Other appro- bility for each year for which the waiver
scribed for filing the transferor’s incomepriate adjustments to basis that are consis- required. The waiver must be signed
tax return for the year of the initial transtent with the principles of this paragraptby a person who would be authorized to
fer and the date on which the additionalb)(3)(iv) may be made if the U.S. transsign the agreement pursuant to the provi-
tax for that year is paid. If the election irferor is required to recognize gain undesions of paragraph (a)(3) of this section.
paragraph (b)(1)(vii) of this section isthis section. (5) Annual certification—(i) In gen-
made, taxpayers should enter the amount(D) Example. The principles of this eral. The U.S. transferor must file with
of interest due, labelled as “sec. 367 inparagraph (b)(3) are illustrated by the folits income tax return for each of the five
terest” at the bottom right margin of pagéowing example: full taxable years following the taxable
1 of the Federal income tax return for the _ . __year of the transfer a certification that the

. . . Example—(i) Facts. D, a domestic corporation .
per!od that includes Fhe date of the_trlg(—)wning 100 percent of the stock of S, a foreign coProperty transferred has .not been d!s—
gering event (page 2 if the taxpayer files goration, transfers all of the S stock to F, a foreigf0S€d Of by the transferee in a transaction
Form 1040), and include the amount oforporation, in an exchange described in sectiothat is considered to be a disposition for
interest in their payment (or reduce th&68(a)(1)(B). The section 1248 amount with respegurposes of this section, including a dis-
amount of any refund due by the amourjp the S stockiis $0. In the exchange, D receives 2hyqition described in paragraph (€)(3) of

. L t of the voting stock of F. All of th : .
of the interest). If the election in para-percen 1S VOINg S1eK 0 ol e requ'rerg_hls section. The U.S. transferor must in-

-/ . ) . ments of §1.367(a)—3(c)(1) are satisfied, and D e o ST
graph (b)(1)(vii) of this section is madeers into a five-year gain recognition agreement t§lude with its annual certification a state-
taxpayers should, as a matter of courseuyalify for nonrecognition treatment and does noment describing any taxable dispositions
include the amount of gain as taxable inmake the election contained in paragraph (b)(1)(vipf assets by the transferred corporation
come on their Federal income tax returnd this section. One year after the initial transfer, ot are not in the ordinary course of busi-

. . transfers all of the S stock to F1 in an exchange de- e
(together with other income or loss 9¢ CRess. The annual certification pursuant to

A . scribed in section 351, and D complies with the re- ™~ .

items). The amount of tax relating to thguirements of paragraph (g)(2) of this section. Twdhis paragraph (b)(5) must be signed

gain should be separately stated at thears after the initial transfer, D transfers its entréinder penalties of perjury by a person

bottom right margin of page 1 of the Fed?20 percent interest in F's voting stock to a domestiggho would be authorized to sign the

eral income tax return (page 2 if the taxRa"tnership in exchange for an interest in the parkygreement pursuant to the provisions of
files a Form 1040), labelled as “se pership. Three years after the inifial exchange, Sara\ raph (a)(3) of this section

payer ! %isposes of substantially all (as described in par:g2 = grap \ :

367 tax.” graph (e)(3)(i) of this section) of its assets in a trans- (i) Special rule when U.S. transferor
(iv) Basis adjustments(A) Trans- action that would be taxable under U.S. income taleaves its affiliated grouplf, at the time
feree. If a U.S. transferor is required toprinciples, and D is required by the terms of the gainf the initial transfer, the U.S. transferor
recognize gain under this section on thggcognition agreement to recognize all the gain th3f, a5 3 member of an affiliated group
disposition by the transferee foreign cor- realized on the initial transfer of the stock of S. (within the meaning of section 1504(a)-

P . y 9 (i) Result. As a result of this gain recognition . .g -
poration of the transferred property, theé@ng paragraph (b)(3)(iv) of this section, D is permit{1)) filing a consolidated Federal income
in determining for U.S. income tax pur-ted to increase its basis in the partnership interest hgX return but not the parent of such
poses any gain or loss recognized by ttee amount of gain required to be recognized (byjroup, the U.S. transferor will file the an-
transferee foreign corporation upon jt&©tby any taxor interest required to be paid on sugh 5| certification (and provide a copy to

amount), the partnership is permitted to increase i

disposition of such property, the trans: fne parent corporation) if it leaves the

. . T basis in the 20 percent voting stock of F, F is permit- . ; -
feree foreign corporation’s basis in sucCheg to increase its basis in the stock of F1, and F1 @&0up during the term of the gain recogni-
property shall be increased (as of the dapermitted to increase its basis in the stock of S. $ion agreement, notwithstanding the fact
of the initial transfer) by the amount ofhowever, is not permitted to increase its basis in itthat the parent entered into the gain recog-
gain required to be recognized (but not b?fssets for p“rposfs fo determ'nf':‘g thle d:f?Ct orindkition agreement, extended the statute of
any tax or interest required to be paid or?CtU'S' taxresults, ffany, on the sale ofits assels;iations pursuant to this section, and
such amount) by the U.S. transferor. In (4) waiver of period of limitationThe remains liable (with other corporations
the case of a deemed disposition of thg S, transferor must file, with the agreethat were members of the group at the
stock of the transferred corporation dement to recognize gain, a waiver of théime of the initial transfer) under the gain
scribed in paragraph (e)(3)(i) of this secperiod of limitation on assessment of taxecognition agreement in the case of a
tion, the transferee foreign corporation'sipon the gain realized on the transfeffiggering event.
basis in the transferred stock deemed disthe waiver shall be executed on Form (¢) Failure to comply—(1) General
posed of shall be increased by the amougg38 (Consent to Extend the Time to Astule. If a person that is required to file an
of gain required to be recognized by thgess Tax Under Section 367—Gai@greement under paragraph (b) of this sec-
U.S. transferor. Recognition Agreement) and shall exten#ion fails to file the agreement in a timely

(B) Transferor. If a U.S. transferor is the period for assessment of such tax torganner, or if a person that has entered into
required to recognize gain under this segtate not earlier than the eighth full taxabl@n agreement under paragraph (b) of this
tion, then the U.S. transferor’s basis in thgear following the taxable year of thesection fails at any time to comply in any
stock of the transferee foreign corporatiofransfer. Such waiver shall also contaifaterial respect with the requirements of
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this section or with the terms of an agredion agreement includes any taxable salge initial transfer. In such case, the result is the
ment submitted pursuant hereto, then ther any disposition treated as an exchang@™me as in paragraph (e)(L)(i))(B) of this section, ex-
initial transfer of property is described inunder this subtitle, (e.g., under section%erzttg:st t%EZtmI: mws;r:js?:gf gi'rr;gsne';sg;ec?g_
section 367(a)(1) (unless otherwise ex301(c)(3)(A), 302(a), 311, 336, 351(b) Oﬁermininé the dividend component, if any, of the $50
cepted under the rules of this section) angkection 356(a)(1)), as well as any deemeagkiusion, USP will take into account the section
will be treated as a taxable exchange in thisposition described under paragraphe48 amount of CFC2 at the time of the disposition
year of the initial transfer (or in the year ofe)(3) of this section. It does not include & Year 2.
the failure to comply if the agreement waslisposition that is not treated as an ex- (2) Partial disposition. If the trans-
filed with a timely-filed (including exten- change, (e.g., under section 302(d) g¢ ae foreign corporation disposes of (or
sions) original (not amended) return an&56(a)(2)). A disposition of all or a POis deemed to dispose of) only a portion of
an election under paragraph (b)(1)(vii) ofion of the stock of the transferred corpog, o transferred stock or securities, then
this section was made). Such a materightion by installment sale is treated as g, j 5 transferor is required to recog-
failure to comply shall extend the perioddisposition of such stock in the year of the,. only a proportionate amount of the
for assessment of tax until three years aftérstallment sale. A disposition of thegain realized but not recognized upon the
the date on which the Internal Revenustock of the transferred corporation do€gia) transfer of the transferred property.
Service receives actual notice of the failnot include certain transfers treated ag o proportion required to be recognized
ure to comply. nonrecognition transfers (under paragrapfy, .|| pe determined by reference to the
(2) Reasonable cause exceptioff.a = () of this section) in which the gain g |ative fair market values of the trans-
person that is permitted under §1.367(aecognition agreement is retained bug ey stock or securities disposed of and
3(b) or (c) to enter into an agreement (denodified, or certain transfers (Under pargrgained. Solely for purposes of deter-
scribed in paragraph (b) of this sectionyraph (h) of this section) in which thepining \whether the U.S. transferor must
fails to file the agreement in a timelygain recognition agreement is terminatefl, o4 nize income under the agreement
manner, as provided in paragraph (a)(8nd has no further effect. described in paragraph (b) of this section,
of this section, or fails to comply in any (i) Example. The provisions of this i, ie case of transferred property (includ-
material respect with the requirements dparagraph (e) are illustrated by the folig syock or securities) that is fungible
this section or with the terms of an agredowing example: with other property owned by the trans-

ment submitted pursuant hereto, the pro- Example. Interaction between trigger of gainf€r€e foreign corporation, a disposition by

visions of paragraph (c)(1) of this sectionecognition agreement and subpart F rue) such corporation of any such property
shall not apply if the person is able t@racts. A U.S. corporation (USP) owns all of the shall be deemed to be a disposition of no

show that such failure was due to reasomtock of two foreign corporations, CFC1 and CFCZ_[eSS than a ratable portion of the trans-

able cause and not willful neglect and hUSP’s section 1248 amount with respect to CFC2 |
9 30. USP has a basis of $50 in its stock of CFC grred property.

the person files the agreement or reach@g.c; 1as a value of $100. In a transaction de- (3) Deemed dispositions of stock of
compliance as soon as he becomes awak@bed in section 351 and 368(a)(1)(B), USP trandransferred corporatioa—(i) Disposition
of the failure. Whether a failure to file infers the stock of CFC2 in exchange for additionaby transferred corporation of substan-
a timely manner, or materially Comp|y,StOCk of CFC1. The transaction is subject to b0t|ﬁ lly all of its assets-(A) In general.

was due to reasonable cause shall be q&Stions 367(a) and (b). See 881.367(2)-3(b) a i ' '
.367(b)-1(a). To qualify for nonrecognition treat- nless an exception applies (as described

termined by th_e district director under alf,en; nger section 367(a), USP enters into a 5-yeld paragraph (e)(3)(i)(B) of this section),
the facts and circumstances. gain recognition agreement for $50 under this se@ transferee foreign corporation will be
(d) Use of security. The U.S. trans- tion. No election under paragraph 8(b)(1)(vi)) oftreated as having disposed of the stock or
feror may be required to furnish a bond olfis section is made. USP also complies with the n&e crities of the transferred corporation if,
other security that satisfies the requirec reauirement under §1.367(b)-1(c). _within the term of the gain recognition
. .. (i) Trigger of gain recognition agreement with .
ments of §301.7101-1 of this chapter if, election. Assume that in year 2, CFC1 sells the@dreement, the transferred corporation
the district director determines that sucbtock of CFC2 for $120, and that there were no disnakes a disposition of substantially all
security is necessary to ensure the payiutions by CFC2 prior to the sale. USP mus{within the meaning of section 368(a)-

ment of any tax on the gain realized pbugmend its return for the year of the initial transfefr(l)(c)) of its assets (including stock in a

not recognized upon the initial transferdnd include $50 in income (with interest), $30 orﬁubsidiary corporation or an interest in a

. . which will be recharacterized as a dividend pursua ! .
Such bond or security will generally be, section 1248, As a result, CFC1 has a basis Bartnership). If the initial transfer that ne-
required only if the stock or securitiess100 in CFC2. As a result of the sale of CFC2 stockessitated the gain recognition agreement
transferred are a principal asset of thiey CFC1, USP will have $20 of subpart F foreignyas an indirect stock transfer, see
transferor and the director has reason R?':Z”a';no(;dtir?géofgigiisnfhl’:‘;njzre section 951 367(a)-3(d)(2)(v). If the transferred
bellev_e_ that a disposition of the stock of (m)q ’Trigger of g%in recognition agreement with corporation is a US corporation, see
securities may be contemplated. election. Assume the same facts as in paragraphs @aragraph (h)(2) of this section.

(e) Disposition (in whole or in part) of and (ii) of thisExample except that when USP at-  (B) The transferee foreign corporation
stock of transferred corporatier(1) In tached the gain recognition agreement to its timelwill not be deemed to have disposed of
general—(i) Definition of disposition. {”i&l':tf::srfzri?fgrggtetzxu;zt::” :r’; t:]: r{’ii;(g(\%?he stock of the transferred corporation if
For purposes of this section, a dlSpOSIt.IO(r)qf this section o include the am%unfof’;am realize)&he transferred corporatl_on is I|qU|da_ted
of the stock of the transferred corporatiogys not recognized on the initial transfer, $50, in théNt0 the transferee foreign corporation

that triggers gain under the gain recognigear of the triggering event rather than in the year dinder sections 337 and 332, provided that
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the transferee foreign corporation does (ii) The person winding up the affairsments similar to those contained in para-
not dispose of substantially all of the asef the transferor provides security as prograph (g)(2) of this section.

sets formerly held by the transferred corvided under paragraph (d) of this section (g) Effect on gain recognition agree-
poration (and considered for purposes dbr any possible liability of the transferorment of certain nonrecognition transac-
the substantially all determination) withinunder the agreement; or tions—(1) Certain nonrecognition trans-
the remaining period during which the (iii) The transferor obtains a rulingfers of stock or securities of the transferee
gain recognition agreement is in effect. Arom the Internal Revenue Service proforeign corporation by the U.S. transferor.
nonrecognition transfer is not counted foviding for successors to the transferolf the U.S. transferor disposes of any
purposes of the substantially all determiunder the gain recognition agreement.  stock of the transferee foreign corporation
nation as a disposition if the transfer satis- (2) Special rule when U.S. transferorin a nonrecognition transfer and the U.S.
fies the requirements of paragraph (g)(3s a corporatior—(i) U.S. transferor transferor complies with reporting re-
of this section. A disposition does not ingoes out of existence pursuant to thguirements similar to those contained in
clude a compulsory transfer as describemansaction. If the transferor is a U.S. paragraph (g)(2) of this section, the U.S.
in 81.367(a)—-4T(f) that was not reasoneorporation that goes out of existence in gansferor shall continue to be subject to
ably forseeable by the U.S. transferor dtansaction in which the transferor's gainhe terms of the gain recognition agree-
the time of the initial transfer. would have qualified for nonrecognitionment in its entirety.

(i) U.S. transferor becomes a non-cititreatment under §1.367(a)-3(b) or (c) had (2) Certain nonrecognition transfers of
zen nonresidentf a U.S. transferor loses the U.S. transferor remained in existencgock or securities of the transferred cor-
U.S. citizenship or a long-term residenand entered into a gain recognition agregyoration by the transferee foreign corpo-
ceases to be taxed as a lawful permanement, then the gain may generally qualifystion. (i) If, during the period the gain
resident (as defined in section 877(e)(2)for nonrecognition treatment only if therecognition agreement is in effect, the
then immediately prior to the _d_ate thqt th&).S. transferor is owned by a single U.Syansferee foreign corporation disposes of
U.S. transferor loses U.S. C|t|zensh|p oparent corporation and '_che US transfer_o(iu or a portion of the stock of the trans-
ceases to be taxed as a long-term resideand its parent corporation file a consolizg rag corporation in a transaction in
th_e gain recpgnltlon agreement _W|II bedated Federal income tax return for thg .- gain or loss would not be required
trlgge_red as if the transferee foreign cortaxable year that mcludes_ the transfer, antg be recognized by the transferee foreign
poration disposed of_ all _of the stock of thehe parent of th_e consoll_d_ated group erl:'orporation under U.S. income tax princi-
trapsferred corporation in a ta'n'(able 'transters into the gain recogmtlon agreemen les, such disposition will not be treated
action on such date. No additional incluHowever, notwithstanding the precedin disposition within the meaning of
sion is required under section 877, and sentence, a U.S. transferor that was con-S a disp : A 9

: . . s ) .~ ~“paragraph (e) of this section if the trans-
gain recognition agreement under sectiotrolled (within the meaning of sectlon]c foreign corporation receives (or is
877 may not be used to avoid taxatio®68(c)) by five or fewer domestic corpo-eree 9 rporal

. . . . . deemed to receive), in exchange for the
under section 367(a) resulting from theations may request a ruling that, if cer- : .
trigger of the section 367(a) gain recognitain conditions prescribed by the Intern Property d|§posed O.f’ stock in a corpora-
tion agreement. Revenue Service are satisfied, the trar?gpn’ oran interest in a partnership, that

(f) Effect on gain recognition agree-action may qualify for nonrecognitionacqu'red the_transferred .property (or re-
ment if U.S. transferor goes out of existreatment. CEIVes stock_m a corpqraﬂon that controls
tence—(1) In general.If an individual (i) U.S. corporate transferor is liqui- the corporation acquiring the transferred
transferor that has entered into an agredated after gain recognition agreement igr_opert.y); and the_ U.S. transferor com-
ment under paragraph (b) of this sectiofiled. If a U.S. transferor files a gainP/ieS With the requirements of paragraphs
dies, or if a U.S. trust or estate that has enecognition agreement but is liquidated9)(2)(il) through (iv) of this section.
tered into an agreement under paragramhuring the term of the gain recognition (i) The U.S. transferor must provide a
(b) of this section goes out of existencagreement, such agreement will be termfotice of the transfer with its next annual
and is not required to recognize gain as rated if the liquidation does not qualify agertification under paragraph (b)(S) of
consequence thereof with respect to all af tax-free liquidation under sections 33#is section, setting forth—
the stock of the transferee foreign corpoand 332 and the U.S. transferor includes (A) Adescription of the transfer;
ration received in the initial transfer andn income any gain from the liquidation. (B) The applicable nonrecognition
not previously disposed of, then the gailf the liquidation qualifies for nonrecogni- Provision; and
recognition agreement will be triggeredion treatment under sections 337 and (C) The name, address, and taxpayer
unless one of the following requirement832, the gain recognition agreement wilidentification number (if any) of the new
is met— be triggered unless the U.S. parent corp#ransferee of the transferred property.

() The person winding up the affairsration and the U.S. transferor file a con- (i) The U.S. transferor must provide
of the transferor retains, for the duratiorsolidated Federal income tax return fowith its next annual certification a new
of the waiver of the statute of limitationsthe taxable year that includes the dates afjreement to recognize gain (in accor-
relating to the gain recognition agreethe initial transfer and the liguidation ofdance with the rules of paragraph (b) of
ment, assets to meet any possible liabilithe U.S. transferor, and the U.S. parerthis section) if, prior to the close of the
of the transferor under the duration of thenters into a new gain recognition agredifth full taxable year following the tax-
agreement; ment and complies with reporting requireable year of the initial transfer, either—
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(A) The initial transferee foreign cor-disposition of stock or securities of transan indirect stock transfer necessitated the
poration disposes of the interest (if anyjeree foreign corporation by U.S. transiling of the gain recognition agreement,
which it received in exchange for theferor. (i) If the U.S. transferor disposes ofsuch agreement shall terminate if, imme-
transferred property (other than in a disall of the stock of the transferee foreigrdiately prior to the indirect transfer, the
position which itself qualifies under thecorporation that it received in the initialU.S. transferor and the acquired corpora-
rules of this paragraph (g)(2)); or transfer in a transaction in which all realtion filed a consolidated return (or, in the

(B) The corporation or partnership thatzed gain (if any) is recognized currentlycase of a section 368(a)(1)(A) and
acquired the property disposes of sucthen the gain recognition agreement shafh)(2)(E) reorganization described in
property (other than in a dispositionterminate and have no further effect. 181.367(a)-3(d)(1)(ii), the U.S. transferor
which itself qualifies under the rules ofthe transferor disposes of a portion of thand the acquiring corporation filed a con-
this paragraph (g)(2)); or stock of the transferee foreign corporatiogolidated return) and the transferred cor-

(C) There is any other disposition thathat it received in the initial transfer in aporation disposes of substantially all of its
has the effect of an indirect disposition ofaxable transaction, then in the event thaissets (taking into account §1.367(a)—
the transferred property. the gain recognition agreement is lateg(d)(2)(v)) in a transaction in which all

(iv) Ifthe U.S. transferor is required totriggered, the transferor shall be requiregealized gain is recognized currently.
enter into a new gain recognition agreéto recognize only a proportionate amount (3) Distribution by transferee foreign
ment, as provided in paragraph (g)(2)(iiibf the gain subject to the gain recognitioorporation of stock of transferred corpo-
of this section, the U.S. transferor mushgreement that would otherwise be reration that qualifies under section 355 or
provide with its next annual certificationquired to be recognized on a subsequegéction 337. If, during the term of the
(described in paragraph (b)(5) of this seddisposition of the transferred propertyyain recognition agreement, the transferee
tion) a statement that arrangements haygder the rules of paragraph (b)(2) of thioreign corporation distributes to the U.S.
been made, in connection with the nonsection. The proportion required to beransferor, in a transaction that qualifies
recognition transfer, ensuring that th@ecognized shall be determined by refefander section 355, or in a liquidating dis-
U.S. transferor will be informed of anyence to the percentage of stock (by valugipution that qualifies under sections 332
subsequent disposition of property withyf the transferee foreign corporation rezng 337, the stock that initially necessi-
respect to which recognition of gaincejved in the initial transfer that is re~ated the filing of the gain recognition
would be required under the agreement. tained by the United States transferor.  agreement (and any additional stock re-

(8) Certain nonrecognition transfers of — (jj) The rule of this paragraph (h) is il-ceived after the initial transfer), the gain
assets by the transferred corporatioA. ~|ystrated by the following example: recognition agreement shall terminate and

disposition by the transferred corporation : .
of all or a portion of its assets in a transac- Example. A, a United States citizen, owns 100have no further effect, provided that im-

L . . percent of the outstanding stock of foreign corporamediately after the section 355 distribu-
tion in which gain or loss would not be re tion X. In a transaction described in section 351, Aion or section 332 liquidation, the U.S.

. . i
quired to be recognized by the transfgrrt_a&ﬁchanges his stock in X (and other assets) for 1qp3nsferor's basis in the transferred stock
corporation under U.S. income tax prinCipercent of the outstanding voting and nonvotinq | th | to the basis that it had
ples, will not be treated as a dispositiomstock of foreign corporation Y. A submits an agree;s ess than or equalto the basis that it ha
within the meaning of paragraph (e)(3) ofnent under the rules of this section to recognize galft the t_rajr_‘SferrEd stock 'mmed'at.ely prior
this section if the transferred corporatioffPo" @ later disposition. In the following year, Ato the initial transfer that necessitated the

. . .. disposes of 60 percent of the fair market value of t
receives in exchange stock or securities P P PERA.

g?ock of Y, thus terminating 60 percent of the gain ; ; ;
; ; ; : i) Effective date.The rules of this
a corporation or an Interest in a partnN€kycognition agreement. One year thereafter, Y dis- ()
ection shall apply to transfers that occur

ship that acquired the assets of the trangeses of 50 percent of the fair market value of thd
ferred corporation (or receives stock in atock of X. Ais required to include in his income inON OF after July 20, 1998. For matters
corporation that controls the corporatioﬁhe year of the later disposition 20 percent (40 pecovered in this section for periods before

acquiring the assets). If the transactio 'ent interest inYmultipIied bya}SO percgnt disposiju|y 20, 1998, the corresponding rules of
. " ion of X) of the gain that A realized but did not rec-

would be treated as a disposition of SURsgnize on his initial transfer of X stock to Y. §.1.367(a)_—3T(g) (see 26 CFR. part 1, re-
stantially all of the transferred corpora- vised April 1, 1998) and Notice 87-85
tion's assets, the preceding sentence shall(2) Certain dispositions by a domestid(1987-2 C.B. 395); see §601.601(d)-
only apply if the U.S. transferor compliesransferred corporation of substantially (2)(ii) of this chapter) apply. In addition,
with reporting requirements comparablell of its assets.If the transferred corpo- if a U.S. transferor entered into a gain
to those of paragraphs (g)(2)(ii) throughation is a domestic corporation and théecognition agreement for transfers prior
(iv) of this section, providing for notice, U.S. transferor and the transferred corpdo July 20, 1998, then the rules of
an agreement to recognize gain in the cagation filed a consolidated Federal incom&1.367(a)-3T(g) (see 26 CFR part 1, re-
of a direct or indirect disposition of thetax return at the time of the transfer, thgised April 1, 1998) shall continue to
assets previously held by the transferregiain recognition agreement shall termiapply in lieu of this section in the event of
corporation, and an assurance that necesate and cease to have effect if, during theny direct or indirect nonrecognition
sary information will be provided to ap-term of such agreement, the transferreidansfer of the same property. See, also,
propriate parties. corporation disposes of substantially alg1.367(a)—3(f).

(h) Transactions that terminate theof its assets in a transaction in which all Par. 6. Section 1.367(b)-1 is added to
gain recognition agreement(1) Taxable realized gain is recognized currently. Ifead as follows:
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81.367(b)-1 Other transfers. Par. 6a. Section 1.367(b)-4 is added tioreign acquiring corporations are not
read as follows: members of the same affiliated group

(2) Scope.Section 367(b) and the reg- _ (within the meaning of section 1504(a),
ulations thereunder set forth certain rule§1.367(b)-4 Certain exchanges of stocky, ,t without regard to the exceptions set

regarding the extent to which a foreigrdescribed in section 354, 351, or sectiongyth in section 1504(b), and substituting
corporation shall be considered to be 3854 and 351. the words “more than 50” in place of the
corporation in connection with an ex- words “at least 80” in sections 1504(a)-

change to which section 367(b) applies. (&) In general. This section applies to

: : - - 2)(A) and (B));
An exchange to which section 367(b) ap2n €xchange of stock in a foreign COFPOFé“ (i) Immediately after the exchange, a

plies is any exchange described in sectidiPn Py @ United States shareholder if theomestic corporation meets the owner-

332, 351, 354, 355, 356 or 361, with re€xchange is described in section 351, Or%wi threshold ified b ion 902

spect to which the status of a foreign codescribed in section 354 and is made pu?— p threshold specified by sectio (2)
r (b) such that it may qualify for a

poration as a corporation is relevant fopuant o a reorganization described in se¢- '~ paid foreign tax credit if it re-

determining the extent to which incoméion 368(2)(1)(B) (including an exchange - "o " " foreign acquiring corpo-
I

shall be recognized or for determining théh.at is also described in section 351) ation a distribution (directly or through
effect of the transaction on earnings anfithout regard to whether the exchangg. ¢ i earnings and profits: and
profits, basis of stock or securities, ofMay also be described in section 361. (iii) The exchanging shareholder re-
basis of assets. Notwithstanding the pre- () Recognition of incomelf an ex- . - preferred stock (other than pre-
ceding sentence, a section 367(b) exhange is described in paragraph (b)(lférred stock that is fully participating with
change does not include a transfer to tH&) O (3) of this section, the exchanging .ot 1o dividends, redemptions and
extent that the foreign corporation fails t¢shareholder shall include in income as orporate growth) in consideration for
be treated as a corporation by reason gfemed dividend the section 1248 amouft, 01 stock or preferred stock that is
section 367(a)(1). See §1.367(a)-3(b)Rltributable to the stock that it exchangesfuuy participating with respect to divi-
(2)(i) for an illustration of the interaction See, also, 81.367(a)-3(b)(2). However, i, s vedemptions and corporate growth
of sections 367(a) and (b). This paralhe case of a recapitalization described I, ‘i, the giscretion of the District Direc- -

graph applies for transfers occurring on dparagraph (b)(3) of this section that oCg, anq without regard to whether the

after July 20, 1998. curred prior to July 20, 1998, the exgqcx exchanged is common stock or pre-

(b) [Reserved]. For further guidancechanging shareholder shall include the, oy siock), receives stock that entitles it
see §7.367(b)-1(b) of this chapter. section 1248 amount on its tax return foy participate (through dividends, re-

(c) Notice required—(1) In general. the taxable year that includes the eXgomniion payments or otherwise) dispro-
If any person referred to in section 6012hange described in paragraph (b)(2)iiiortionately in the earnings generated by
(relating to the requirement to make reof this section (and not in the taxable yeaga icular assets of the foreign acquired
turns of income) realized gain or other inOf the recapitalization), except that no ingqrporation or foreign acquiring corpora-
come (whether or not recognized) on acclusion is required if both the recapitalizasjgp,. See, e.g., paragraph (b)@ample
count of any exchange to which sectioion and the exchange described in parg-ihroughExample 3f this section.
367(b) applies, such person must file graph (b)(2)(iii) of this section occurred (3) Certain exchanges involving re-
notice of such exchange on or before therior to July 20, 1998. capitalizations. An exchange pursuant to
last date for filing a Federal income tax (1) Loss of United States shareholdep recapitalization under section 368(a)-
return (taking into account any extensiongr controlled foreign corporation status. (1)(E) shall be deemed to be an exchange
of time therefor) for the person’s taxableAn exchange is described in this paragescribed in this paragraph (b)(3) if the
year in which such gain or other income igraph (b)(1) if— following conditions are satisfied—
realized. This notice must be filed with (i) An exchanging shareholder receives (j) During the 24-month period imme-
the district director with whom the persorstock of a foreign corporation that is not jately preceding or following the date of
would be required to file a Federal incontrolled foreign corporation; the recapitalization, the corporation that
come tax return for the taxable year in (ii) An exchanging shareholder re-yndergoes the recapitalization (or a prede-
which the exchange occurs. Notwith<ceives stock of a controlled foreign corpocessor of, or successor to, such corpora-
standing anything in this paragraph (c)(1jation as to which the exchanging Unitedion) also engages in a transaction that
to the contrary, no notice under this paraStates shareholder is not a United Statgguld be described in paragraph (b)(2) of
graph (c)(1) is required to the extent shareholder; or this section but for paragraph (b)(2)(iii) of
transaction is described in both section (iii) The corporation whose stock isthis section, either as the foreign acquired
367(a) and (b), and the exchanging persaxchanged is not a controlled foreign coreorporation or the foreign acquiring cor-
is not a United States shareholder of theoration immediately after the transfer. poration; and
corporation whose stock is exchanged. (2) Receipt by domestic corporation of (ii) The exchange in the recapitaliza-
This paragraph applies to transfers occupreferred or other stock in certain in-tion is described in paragraph (b)(2)(iii)

ring on or after July 20, 1998. stances.An exchange is described in thisof this section.

(c)(2) through (f) [Reserved]. For fur-paragraph (b)(2) if— (4) Examples.The rules of paragraph
ther guidance, see 8§7.367(b)-1(c)(2) (i) Immediately before the exchange(b)(2) of this section are illustrated by the
through (f) of this chapter. the foreign acquired corporation and théollowing examples:
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Example 3—(i) Facts. FC1 is a foreign corpora- FC2 as of the date of such event, and which are &b include in income the section 1248 amount attrib-
tion. DC is a domestic corporation that is unrelateéected by the earnings or value of FC1 only if FClutable to the exchanged FC1 stock and the special
to FC1. DC owns all of the outstanding stock obecomes insolvent or has insufficient capital surplusile of this paragraph (b)(5) applies. Thus, for pur-
FC2, a foreign corporation, and FC2 has no outo pay dividends. poses of applying section 1248 or section 367(b) to
standing preferred stock. The value of FC2 is $100 (i) Result. Under §1.367(a)-3(b)(1), DC will subsequent exchanges, the earnings and profits at-
and DC has a basis of $50 in the stock of FC2. Theot be subject to tax under section 367(a)(1) if it ertributable to DC1's interest in FC2 will be deter-
section 1248 amount attributable to the stock of FCrs into a gain recognition agreement with respectined by reference to 40 percent of the post-reorga-
held by DC is $20. In a reorganization described ifo the transfer of FC2 stock to FC1. Undemization earnings and profits of FC1 and FC2, and
section 368(a)(1)(B), FC1 acquires all of the stoclg1.367(a)-3(b)(2), the exchange will be subject tby reference to 100 percent of the pre-reorganization
of FC2 and, in exchange, DC receives FC1 votinghe provisions of section 367(b) and the regulationearnings and profits of FC1. The earnings and prof-
preferred stock that constitutes 10 percent of the ouhereunder to the extent that it is not subject to taits attributable to DC1's interest in FC2 do not in-
standing voting stock of FC1 for purposes of sectiopnder section 367(a)(1). Furthermore, even if D€lude any earmings and profits accrued by FC2 prior
902(a). Immediately after the exchange, FC1 an@ould not otherwise be required to recognize into the transaction. Those earnings and profits are at-
FC2 are controlled foreign corporations and DC is @ome under this section, the District Director mayributed to DC2 under section 1248.

United States shareholder of FC1, so paragrapfevertheless require that DC include the $20 section
(b)(2) of this section does not require inclusion in in1248 amount in income as a deemed dividend from (6) Effective date.This section applies

come of the section 1248 amount. FC2 under paragraph (b)(2) of this section. to transfers occurring on or after July 20,
(i) Result. Pursuant to §1.367(a)-3(b)(2), the

. : . ) 1998.

transfer is subject to both section 367(a) and section (5) Special rules for applying section
: c) and (d) [Reserved]. For further

367(b). Under §1.367(a)-3(b)(1), DC will not beq 518 10" shsequent exchangd., If in- (c) ([ ]
subject to tax under section 367(a)(1) if it enters intd ; . ) &wdance, see §7.367(b)-4(c) and (d) of
a gain recognition agreement in accordance witf0me 1s not requwed to t_)e recqgnl_ze is Chapter.
§1.367(a)-8. The amount of the gain re(:ogniti(}ll)m(?ler p.aragraph.(b) Qf this section in a Par. 7. In §1.367(b)-7, paragraphs (a)
agreement is $50 less any inclusion under sectidmansaction described in paragraph (b)(jand (b) are added to read as follows:
367(b). Even though paragraph (b)(1) of this sectiogf this section involving a foreign acquir- '

does not apply to require inclusion in income by D .
of the section 1248 amount, DC must nevertheleﬁgg corporation, then, for purposes of ap§1.367(b)-7 Exchange of stock

include the $20 section 1248 amount in income asRlYiNg section 1248 or 367(b) to subsedescribed in section 354.

deemed dividend from FC2 under paragraph (b)@juent exchanges, the earnings and profits ) . )

of this section. Thus, if DC enters into a gain recogattributable to an exchanging share- (a) Scope. (1) Th|s_seCt|0n _apphes to
nitiol_n acgj;rleemetr;‘t, tggoamount is $30 (tf&e $50 ??iﬁolder’s stock received in the transactioR" exchange of stocklln gforelgn corpora-
reaiized ‘ess the recognized under sectiofy, o e getermined by reference to thion (other than a foreign investment com-
367(b)). (If DC fails to enter into a gain recognition . , . QP”V as defined in section 1246(b)) occur-
agreement, it must include in income under sectiofXChanging shareholder’s pro rata interes tter Julv 20 1998, if

367(a)(1) the $50 of gain realized; $20 of which idn the earnings and profits of the foreigr{!Nd ON Or after July U, M=

treated as a dividend. Section 367(b) does not appé/cquiring Corporation and foreign ac-. (I) The exchange_ is described in sec-
in such case.) quired corporation that accrue after th&on 354 or 356 and is made pursuant to a

Example 2-(i) Facts. The facts are the same as . . . organization described in section
in Example 1 except that DC owns all of the out. f@Nsaction, as well as its pro rata intere$f

i ; : .1 »368(a)(1)(B) through (F); and
standing stock of FC1 immediately before the trand the earnings and profits of the fOI‘EIgr? (() )'(I'h)((e e) Chang .n( ) erson is either a
action. acquired corporation that accrued prior to \! Js X hgl % pld : f' :

(i)) Result. Both section 367(a) and sectionthe transaction. See also section 1248(c)."/t€ _tatre]s N arer_ eror a orhelgn
367(!)) apply to the transfer. Parggrgph (b)(2) of thzZ)(D)(ii). The earnings and profits attrib_corporatlon . aving a n!te tates share-
section does not apply to require inclusion of th . ,Eo|der who is also a United States share-
section 1248 amount. Under paragraph (b)(2)() of{able to an exchanglng Sh.arehOIdercnolder of the corporation whose stock is
this section, the transaction is outside the scope 8f0CK received in the transaction shall n h q
paragraph (b)(2) of this section, because FC1 ardclude any earnings and profits of th@xc2 anEIe : h ion shall not
FC2 are, |mmed|ate|_y_ before the transaction, meNfpreign acquiring corporation that accrued (2) _ OWE\_/er, IS section shall no
bers of the same affiliated group (within the means, &=+ wp 40 S0 o apply if a United States shareholder ex-
ing of such paragraph). Thus, if DC enters into g) i The followi ’ le illustrat changes stock of a foreign corporation in
gain recognition agreement in accordance with (i) e T1ollowing example lllustrates . : .

i ; . an exchange described in section
§1.367(a)-8, the amount of such agreement is $5this paragraph (b)(5): 268(2)(1)(B). For furth id
As in Example 1if DC fails to enter into a gain _ _ (a)(1)(B). For further guidance, see
recognition agreement, it must include in income Example. (i) Facts. DC1, a domestic corpora- 81.367(b)-4.
$50, $20 of which will be treated as a dividend. ~ tion, owns all of the stock of FC1, a foreign corpora- () [Reserved]. For further guidance,
. Examp.le 3-(i) Fac_ts. FC1lis ?foreign. corpora- t|0n.7 DC1 ha§ owned all of the stot.:k of FC1 Sincgaq §7.367(b)~7(b) of this chapter.
tion. DC is a domestic corporation that is unrelatefC1's formation. DC2, a domestic corporation,
to FC1. DC owns all of the stock of FC2, a foreigrPwns all of the stock of FC2, a foreign corporation. x x ok k%
corporation. The section 1248 amount attributabl®C2 has owned all of the stock of FC2 since FC2's ) .
to the stock of FC2 held by DC is $20. In a reorgaformation. DC1 and DC2 are unrelated. Inareorga- Par. 8. Section 1.367(d)-1T is amended
nization described in section 368(a)(1)(B), FC1 achization described in section 368(a)(1)(B), DClhy adding a sentence at the end of para-
qui_res all of the stock (?f FC2 in exchange for FC1ransfers all of the stock of FC1 to F_C2 in egchanggraph (a) to read as follows:
voting stock that constitutes 10 percent of the oufor 40 percent of FC2. DC1 enters into a five-yea
o) T e Sk ebetian by o 1 (088 1561 (a1-3(0) and L367(a0-8 with respet to 1t 67 (AI=LT Transfers of intangible
a). The voting stock received by DC in . - . - . .
exchange carries voting rights in FC1, but by agredransfer of FC1 stock to FC2. property to foreign corporations
ment of the parties the shares entitle the holder to (ii) Result. DC1’s transfer of FC1 to FC2 is an (temporary).
dividends, amounts to be paid on redemption, aneixchange described in paragraph (b) of this section. . %% .
amounts to be paid on liquidation, which are to b&ecause the transfer is not described in paragraph (@) For purposes of determining
determined by reference to the earnings or value @)(1), (2) or (3) of this section, DC1 is not requiredwhether a U.S. person has made a transfer
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of intangible property that is subject to théng any statement to the contrary on Form (2) The U.S. transferor is a tax-exempt
rules of section 367(d), the rules 00826, the form and attachments must be agntity and the income was not unrelated
81.367(a)-1T(c) shall apply. tached to, and filed by the due date (inbusiness income; or
cluding extensions) of, the transferor’s in- (3) The transfer was taxable to the U.S.
come tax return for the taxable year thdransferor under §1.367(a)-3(c), and such

Par. 9. Section 1.6038B-1 is added tmcludes the date of the transfer (as dgperson properly reported the income from
read as follows: fined in §1.6038B—1T(b)(4)). Any attach-the transfer on its timely-filed (including
ment to Form 926 required under the rule@xtensions) Federal income tax return for
of this section is filed subject to the transthe taxable year that includes the date of
feror's declaration under penalties of perthe transfer; or

(a) Purpose and scopeThis section JUry on Form 926 that the information (B) The U.S. transferor owned 5 per-
sets forth information reporting require-Submitted is true, correct, and complete tgent or more of the total voting power or
ments under section 6038B concerninrg'e best of the transferor's knowledge anthe total value of the transferee foreign
certain transfers of property to foreigrPelief. corporation immediately after the transfer
corporations. Paragraph (b) of this sec- (i) Reporting by corporate transferor. (taking into account the attribution rules
tion provides general rules explainindf the transferor is a corporation, FornPf section 318 a_s modified by section
when and how to carry out the reporting26 must be signed by an authorized offi258(p)) and either:
required under section 6038B with recer of the corporation. If, however, the (1) The transfelror (or one or more suc-
spect to the transfers to foreign corpordransferor is a member of an affiliatecf€SSOrs) properly enter?jd mtlo;s?gam
tions. Paragraph (c) of this section angroup under section 1504(a)(1) that files ‘rfcogmtlon agreement under 31.367(a)-

1.6038B—1T(d) specify the informationconsolidated Federal income tax returrt}’ )
t§hat is require((j t)o bpe refgorted with respeétut the transferor is not the common par-'t (2) -ghfhtra.nSferor IS a taX'texemplt ten(;
to certain transfers of property that are deént corporation, an authorized officer ogu)giigss ini(;rr]lqcegrgre was not unretate
scribed in section 6038B(a)(1)(A) andhe common parent corporation must sig 3) The transferor properly reported
36/(d), res_p_ecnvely._ _Secuon 1'6038550@ 926. o the income from the transfer on its timely-
1T(e) specifies the limited reporting that (iii) Transfers of jointly-owned prop- . - (including extensions) Federal in-
is required with respect to transfers o€rty. If two or more persons transfer g

property described in section 367(e)(1)0intly-owned property to a foreign cor-goMe 1ax retur for the taxable year that
includes the date of the transfer.

Paragraph (f) of this section sets forth theoration in a transfer with respect to (i) Transfers before July 20, 1998
consequences of a failure to comply withvhich a notice is required under this seq, . respect to transfers occurrihg after
the requirements of section 6038B an#on, then each person must report withy .. "1 1987 and prior to July 20
this section. For effective dates, see pargespect to the particular interest trans;goe™ () s transferor that transferred
graph (g) of this section. For rules referred, specifying the nature and extent qf, g “ foreign stock or securities in a
garding transfers to foreign partnershipghe interest. However, a husband ar(]}riansfer described in section 367(a) is not
see section 6038B(a)(1)(B) and any reguvife who jointly file a single Federal in- g ot 1o section 6038B if such person is
lations thereunder. come tax return may file a single FOrMyascribed in paragraph (b)(2)()(A) of this
(b) Time and manner of reportirg(1) 926 with their tax return. section.
In generai—(i) Reporting procedure. (2) Exceptions and special rules for 3y gpecial rule for transfers of cash.
Except for stock or securities qualifyingtransfers of stock or securities under Se‘TReserved].
under the special reporting rule of paration 367(a)—(i) Transfers on or after July 4y [Reserved]. For further guidance,
graph (b)(2) of this section, or cash20, 1998. A U.S. person that transfersggg §1.6038B-1T(b)(4).
which is currently not required to be restock or securities on or after July 20, (c) |nformation required with respect
ported, any U.S. person that makes 3998, in a transaction described in sectioy transfers described in section
transfer described in section 6038B(a)(1)8038(a)(1)(A) will be considered to havegn3gB(a)(1)(A).A U.S. person that trans-
(A), 367(d) or (e)(1) is required to reportsatisfied the reporting requirement undefers property to a foreign corporation in
pursuant to section 6038B and the rules sfection 6038B and paragraph (b)(1) on exchange described in section
this section and must attach the requireithis section if either— 6038B(a)(1)(A) (including unappreciated
information to Form 926 (Return by (A) The U.S. transferor owned lessproperty other than cash) must provide
Transferor of Property to a Foreign Corthan 5 percent of both the total votinghe following information, in paragraphs
poration, Foreign Estate or Trust, or Forpower and the total value of the transferef@belled to correspond with the number or
eign Partnership). For purposes of deteforeign corporation immediately after theletter set forth in this paragraph (c) and
mining a U.S. transferor that is subject téransfer (taking into account the attribu§1.6038B—1T(c)(1) through (5). If a par-
section 6038B, the rules of §1.367(a)tion rules of section 318 as modified byticular item is not applicable to the subject
1T(c) and §1.367(a)-3(d) shall apply withsection 958(b)), and either: transfer, the taxpayer must list its heading
respect to a transfer described in section (1) The U.S. transferor qualified forand state that it is not applicable. For spe-
367(a), and the rules of §1.367(a)—-1T(chonrecognition treatment with respect teial rules applicable to transfers of stock
shall apply with respect to a transfer dethe transfer (i.e., the transfer was not taer securities, see paragraph (b)(2)(ii) of
scribed in section 367(d). Notwithstandable under §81.367(a)—3(b) or (c)); or  this section.

* * * * *

81.6038B—-1 Reporting of certain
transactions.

July 6, 1998 24 1998-27 |.R.B.



(1) through (5) [Reserved]. For furtherthis section shall, nevertheless, have failed (c) Introductory text [Reserved]. For
guidance, see 81.6038B-1T(c)(1) througto comply if, for example, the transferorfurther guidance, see §1.6038B-1(c).
(5). reports therein that property will be used

(6) Application of section 367(a)(5)f in the active conduct of a trade or business
the asset is transferred in an exchange dadtside of the United States, but in fact the (6) [Reserved]. For further guidance,
scribed in section 361(a) or (b), a stateproperty continues to be used in a trade @ee §1.6038B-1(c)(6).
ment that the conditions set forth in théusiness within the United States.
second sentence of section 367(a)(5) and(3) Reasonable cause exceptiofihe
any regulations under that section haverovisions of paragraph (f)(1) of this sec- (f) [Reserved]. For further guidance,
been satisfied, and an explanation of arfjon shall not apply if the transferor showsee §1.6038B-1(f).
basis or other adjustments made pursuaift a failure to comply was due to rea- (qg) Effective date This section applies
to section 367(a)(5) and any regulation§onable cause and not willful neglectyy transfers occurring after December 31,
thereunder. The transferor may do so by providing & 9g4, except paragraph (e)(1) applies to

(d) and (e) [Reserved]. For furthepritten statement to the district direCtokyansfers occurring on or after September
guidance, see §1.6038B-1T(d) and (e). having jurisdiction of the taxpayer's re-13 1996  See §1.6038B-1T(a) through

(f) Failure to comply with reporting re- turn for the year of the transfer, setting(b)(z)’ (c) introductory text, and (f) (26
quirements—(1) Consequences of fail- forth the reasons for the failure to comply-~rr part 1, revised April 1, 1998) for
ure. If a U.S. person is required to file aWhether a failure to comply was due tq . <« OC(,:urring prior to Ju'|y 20. 1998.
notice (or otherwise comply) under parateasonable cause shall be determined ?/ee §1.6038B_1 for transfers oc,curring
graph (b) of this section and fails to comihe district director under all the facts an S or after July 20, 1998
ply with the applicable requirements ofcircumstances. ' '
section 6038B and this section, then with (4) Definition of intentional disregard. pART 7—TEMPORARY INCOME TAX
respect to the particular property as t#f the transferor fails to qualify for the ex-REGULATIONS UNDER THE TAX
which there was a failure to comply—  ception under paragraph (f)(3) of this seoREFORM ACT OF 1976

() That property shall not be considtion and if the taxpayer knew of the rule o
ered to have been transferred for use ®F regulation that was disregarded, the Par. 11. The authority citation for part

the active conduct of a trade or businedailure will be considered an intentional7 continues to read in part as follows:
outside of the United States for purposedisregard of section 6038B, and the mon- Authority: 26 U.S.C. 7805 * * *
of section 367(a) and the regulationgtary penalty under paragraph (f)(1)(ii) of Par. 12. Section 7.367(b)-1 is
thereunder; this section will not be limited to amended as follows:

(i) The U.S. person shall pay a penalty$100,000. See §1.6662-3(b)(2). 1. Paragraphs (a) and (c)(1) are re-
under section 6038B(b)(1) equal to 10 (9) Effective date.This section applies vised.
percent of the fair market value of thdo transfers occurring on or after July 20, 2. The authority citation at the end of
transferred property at the time of the ex1998. See 81.6038B-L1T for transfers oghe section is removed.

* * * * *

* * * * *

change, but in no event shall the penaltgurring prior to July 20, 1998. ~ The revisions read as follows:
exceed $100,000 unless the failure with Par. 10. Section 1.6038B-1T is

respect to such exchange was due to iamended as follows: §7.367(b)-1 Other transfers.
tentional disregard (described under para- 1. The section heading is revised.

. L _(a) [Reserved] For guidance relating
graph (@)(4) of §h|s Sec.“oﬂ)' gnd : 2. Paragraphs (a) through (b)(2) are r%o transfers occurring on or after July 20,
(iii) The period of limitations on as- vised.

sessment of tax upon the transfer of that 3. Paragraph (b)(3) is redesignated as)98, see §1.367(b)-1(a) of this chapter.
property does not expire before the datearagraph (b)(4). ok x % %
which is 3 years after the date on which 4. New paragraph (b)(3) is added and ) )
the Secretary is furnished the informatiofieserved. (c)(1) [Reserved] For guidance relating
required to be reported under this section. 5. Paragraph (c) introductory text is rel® transfers occurring on or after July 20,
See section 6501(c)(8) and any regulatsed and paragraph (c)(6) is added. 1998, see 81.367(b)-1(c) of this chapter.
tions thereunder. 6. Paragraph (f) is revised. 5 % % % *

(2) Failure to comply. A failure to 7. Paragraph (g) is added. _ _
comply with the requirements of section The revisions and additions read as fol- Par. 13. Section 7.367(b)-4 is amended

6038B is— lows: as follows: _

(i) The failure to report at the proper , , 1. Paragraphs (a) and (b) are revised.
time and in the proper manner any mate -1-6038_'3—1T Reporting of certain 2. The authority citation at the end of
ial information required to be reported@nsactions (temporary). the section is removed.
under the rules of this section; or (a) through (b)(2) [Reserved]. For fur- The revision reads as follows:

(i) The provision of false or inaccurateypa, guidance, see §1.6038B—1(a) througﬁv.367(b)-4 Certain changes described

information in purported compliance withyy2y. ; gy
the requirements of this section. Thus, g)((b))(3) [Reserved]. in more than one Code provision.

transferor that timely files Form 926 with (a) and (b) [Reserved]. For guidance
the attachments required under the rules of ¥k ok ox % relating to transfers occurring on or after
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July 20, 1998, see §1.367(b)-4(a) and (b)
of this chapte

* * * * *

Pa. 14. Section 7.367(b)-7 isApproved May 13, 1998.
amended as follows:

1. Paragraph (a) is revised.

2. The authority citation at the end of
the section is removed.

The revision reads as follows:

theTreasuy.

Michael P. Dolan,

Deputy Commissioner of Certain Deferred Payments
Internal Revenue.

Donald C. Lubick,
Assistant Seetary of

Section 483.—Interest on

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of July 1998. See ReRul. 98-33, page 26.

Section 642.—Special Rules for
Credits and Deductions

(Filed by the Gfice of the Federal Register on June

§7.367(b)-7 Exchange of stock

described in section 354. 33550)

(@) [Reserved] For guidance relating
to transfers occurring on or after July ZOSection 382

1998, see §1.367(b)-7(a) of this chapte —Limitation on Net

Operating Loss Carryforwards
and Certain Built-In Losses
Following Ownership Change

* * * * *

PART 602—OMB CONTROL
NUMBERS UNDER THE
PAPERWORK REDUCTION ACT

. o 98-33, page 26.
Pa. 15 The authority citation for part

602 continues to read as follows:
Authority: 26 U.S.C. 7805.

. Section 412.—Minimum Funding

18, 1998, at 8:45 a.m., and published in the issue of Federal short-term, mid-term, and long-term
the Federal Register for June 19, 1998, F&R.

rates are set forth for the month of July 1998. See
Rev. Rul. 98-33, page 26.

Section 807.—Rules for Certain
Reserves

The adjusted applicable federal short-term, mid-
term, and long-term rates are set forth for the month
of July 1998. See ReRul. 98-33, page 26.

The adjusted applicable federal long-term rate is
set forth for the month of July 1998. SeevRRul.

Section 846.—Discounted
Unpaid Losses Defined
The adjusted applicable federal short-term, mid-

term, and long-term rates are set forth for the month
of July 1998. See ReRul. 98-33, page 26.

Section 1274.—Determination
of Issue Price in the Case of

Pa. 16. Ir.1 8602.101, paragraph (c) SStandards
amended by:
1. Removing the following entry from  The adjusted applicable federal short-term, mid-
the table: term, and long-term rates are set forth for the month
of July 1998. See ReRul. 98-33, page 26.
CFR part or sectio Current OMB
where identifiel control No.

and described Section 467.—Certain Payments
for the Use of Property or

Services
........... 1545-0026

1.367(a)-3T

Certain Debt Instruments Issued
for Property

(Also sections 42, 280G, 382, 412, 467, 468, 482,
483, 642, 807, 846, 1288, 7520, 7872.)

The adjusted applicable federal short-term, mid-

of July 1998. See ReRul. 98-33, page26.

2. Adding the following entry to the

fg@lse- in numerical order to read as fOISection 468.—Special Rules for

Mining and Solid Waste

§602.101 OMB Contl numbers. Reclamation and Closing Costs

term, and long-term rates are set forth for the month Federal rates: adjusted federal rates:

adjusted federal long-term rate, and
the long-term exempt rate For purposes
of sections 1274, 1288, 382, and other
sections of the Code, tables set forth the
rates for July 1998.

The adjusted applicable federal short-term, mid-

* * * * *

(c) *** of July 1998. See ReRul. 98-33, page 26.
CFR part or sectio Current OMB ) .
where identifiel control No. Section 482.—Allocation of

Income and Deductions Among
Taxpayers

and described

1.367(a)-8 ............. 1545-1271
Rev. Rul. 98-33, page 26.
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term, and long-term rates are set forth for the month

Federal short-term, mid-term, and long-term
rates are set forth for the month of July 1998. See
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