and (b): Phoebe Bennett, (202) 622-775€orporate reoganizations The final regu-
(not a toll-free number); regardinglations provide that the COI requirement
§1.368-1(d) (continuity of business enteris satisfied if in substance a substantial
prise), §81.368-1(a) and (b), and 1.368part of the value of the proprietary interest
2(k): Marlene Peake Oppenheim, (202n the taget corporation (T) is preserved
622-7750 (not a toll free number). in the readganization Aproprietary inter-

_ est N Tis preserved if, in a potential reor-
SUPPLEMENARY INFORMATION: ganization, it is exchanged for a prapr

@ Backgound etary interest in the issuing corporation
(P), it is exchanged by the acquiring cor-
On December 23, 1996, the IRS pubporation for a direct interest in T en-
lished a notice of proposed rulemakingerprise, or it otherwise continues as a
(REG-252231-96 [1997-1 C.B. 800]) improprietary interestn T. Theissuing cor-
the Federal Registe (61 F.R. 67512) re- poration means the acquiring corporation
lating to the continuity of interest (COI)(as the term is used in section 368(a)), ex-

Section 368.—Definitions requirement (proposed COI regulations)ept that, in determining whether a reor-
Relating to Corporate On January 3, 1997, the IRS published ganization qualifies as a triangular rega-
Reorganizations notice of proposed rulemaking (REG-nization (as defined in §1.358-6(b)(2)),

~ 252233-96 [1997-1 C.B. 802]) in thethe issuing corporation means the corpo-
26 CFR 1.368-1: Purpose and scope of exception ffederal Registe (62 F.R. 36101) (pro- ration in control of the acquiring corpora-

rearganization exchanges. posed COBE regulations) relating to (1)ion. Howeve, a proprietary interestri T
T.D. 8760 the continuity of business enterprisgs not preserved if, in connection with the

(COBE) requirement; and (2) transfers opotential remganization, it is acquired by
DEPARTMENT OF THE TREASURY acquired assets or stock following certai for consideration other thaR stock, or

Internal Revenue Service otherwise qualifying reorganizations (re stock furnished in exchange for a pro-
26 CFR Part 1 mote continuity of interest). Many writ- prietary interestm T in the potential reor-
ten comments were received in respongganization is redeemedill facts and cir-
Continuity of Interest and to these notices of proposed rulemakingumstances must be considered in
Continuity of Business Apublic hearing on both proposed regulagetermining whethein substance, a pro-
Enterprise tions was held on May 7, 1997After prietary interesti T is preserved.

consideration of all comments, the regula-
AGENCY: Internal Revenue Service tions proposed by REG-252231-96 anRationale for the COlegulations

(IRS),Treasuy. REG-252233-96 are adopted as revised . .

by this Treasury decision, along with tem- The proposed and final regulations per-
ACTION: Final regulations. g ' mit forme T shareholders to sel stock
porary regulations gnd proposed regular_eceived in a potential reéganization to
SUMMARY: This document contains tions cross-referencing the temporary regz, 4 parties without causing the regani-
final regulations providing guidance re-ulations regarding COI publishedh iT.D.

garding satisfaction of the continuity of8761, page 13 of this Bulletin. fna;r?tn tc;;alettzosritrlﬁ;yniziaorC;OhIar\;ag;;lrJee—
interest and continuity of business ente

. ) . r|'Exp|anation of Povisions tioned whether the regulations are
prise requirements for corporate negani-

. ' . consistent with existing authorities.
zations The final regulations féect cor- The Internal Revenue Code of 1986 The COI requirement was applied first

porations and their shareholders. provides general nonrecognition treatmen, recrganization provisions that did not
for rquanizations spe_c_ifically descripedspecify thatP exchange a proprietary in-
in section 368. In addition to complyingterest inP for a proprietary interestri T.
with the statutory requirements and Certa‘@upreme Court cases imposed the COI re-
other requirements, a transaction generalfyy;irement to further Congressional intent
ust satisfy the continuity of interest reynat tax-free status be accorded only to

DATES These regulations areffective
January 28, 1998.

transaction occurring pursuant to a writ- . .
9P enterprise requirement. stantial proprietary interest i for a pro-

ten agreement which is (subject to cus- ; ) .
tomary conditions) binding on JanuaryA. Continuity of Inteest prietary interest T held by tle T share-

28, 1998, and at all times thereafte o ' hoIder; rather than to transaptions
The purpose of the continuity of inter-resembling sales. SéeTulle v. Scofield,

FOR FURTHER INFORMTION CON- est requirement is to prevent transactiorB08 U.S. 415 (1940} elveringv. Min-
TACT: Regarding §1.368-1(e) (continu-that resemble sales from qualifying fomesotaTea Co, 296 U.S. 378 (1935);
ity of interest), 8§1.338-2 and 1.368-1(ajonrecognition of gain or loss available td?inellas Ice & Cold Storage Ce. Com-
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missioner287 U.S. 462 (1933). See alsdasis in the T assets based on the positibransaction doctrine applies to link T
Cortland Specialty Co. v. Commissionetthat sales of P stock by the former Tstock purchases with later acquisitions of
60 F.2d 937 (2d Cir. 1932¢ert. denied shareholders did not satisfy the COI reT, the final regulations provide that a pro-
288 U.S. 599 (1933). qguirement. See, e.dMcDonald’s Restau- prietary interest in T is not preserved if, in
None of the Supreme Court cases estatants, supra. In addition, this approach connection with the potential reorganiza-
lishing the COI requirement addressed theill prevent unilateral sales of P stock bytion, it is acquired by P for consideration
issue of whether sales by former T shardermer majority T shareholders from ad-other than P stock. Whether a stock ac-
holders of P stock received in exchangeersely affecting the section 354 nongquisition is made in connection with a po-
for T stock in the potential reorganizatiorrecognition treatment expected by formetential reorganization will be determined

cause the COI requirement to fail to beninority T shareholders. based on the facts and circumstances of
satisfied. Since then, however, some . each case. See generally §1.368-1(a).
courts have premised decisions on the agiSPositions of T stock This regulation does not address the ef-

sumption that sales of P stock received in e proposed COI regulations do notect, if any, of section 338 on corpor_ate

exchange for T stock in the potential reorgpecifically address the effect upon colf@nsactions (except for conforming

ganization may cause the COI requirepf dispositions of T stock prior to a poten_changes to §1.338—2(c)(3)). See gener-
ment to fail to be satisfiedMcDonald’s i reorganization, but ask for comment&ly 81.338-2(c)(3) (certain tax effects of

Restaurants of lllinois, Inc. v. Commisqp that issue. The IRS and Treasury D& qualified stock purchase without a sec-
sioner, 688 F.2d 520 (7th Cir. 1982); partment believe that issues concerninf" 338 election on the post-acquisition

Penrod v. Commissione88 T.C. 1415 the COI requirement raised by disposi€imination of T).

(1987); Heintz v. Commissione25 T.C. tjons of T stock before a potential reorga
132 (1955)honacq.,1958-2 C.B. 9Es- pjzation correspond to those raised b?elated person rule
tate of Elizabeth Christian v. Commissypsequent dispositions of P stock fur- The proposed COI regulations provide
sioner,57 T.C.M. (CCH) 1231 (1989). pished in exchange for T stock in the pothat “[ijn determining whether [COI is sat-
The apparent focus of these cases is @antial reorganization. As requested bjsfied], all facts and circumstances must
whether the T shareholders intended ofommentators, the final regulations applpe considered, including any plan or
the date of the potential reorganization tgne rationale of the proposed COI regulaarrangement for the acquiring corporation
sell their P stock and the degree, if any, tgons to transactions occurring both prioor its successor corporation (or a person
which P facilitates the sale. Based on agy and after a potential reorganizationtelated to the acquiring corporation or its
intensive inquiry into nearly identical cf. J.E. Seagram Corp. v. Commissionesuccessor corporation within the meaning
facts, some of these cases held that asj@4 T.C. 75 (1995) (sales of T stock prioof section 707(b)(1) or 267(b) (without re-
result of the subsequent sale the potenti a potential reorganization do not affecgard to section 267(e))) to redeem or ac-
reorganization did not satisfy the COI reCOl if not part of the plan of reorganiza-quire the consideration provided in the re-
quirement; others held that satisfaction afon). The final regulations provide thatorganization.” The final regulations
the COI requirement was not adverselfor COI purposes, a mere disposition of Provide a more specific rule that a propri-
affected by the subsequent sale. The IRStock prior to a potential reorganization tetary interest in T is not preserved if, in
and Treasury Department have concludgsersons not related to P is disregarded asdnnection with a potential reorganiza-
that the law as reflected in these casesmere disposition of P stock received in tion, a person related (as defined below) to
does not further the principles of reorgapotential reorganization to persons not reR acquires, with consideration other than a
nization treatment and is difficult for bothlated to P is disregarded. But see §1.368r¥oprietary interest in P, T stock or P stock
taxpayers and the IRS to apply consistT(e)(1)(ii)(A) and (B). furnished in exchange for a proprietary in-
tently. In soliciting comments on the effectterest in T in the potential reorganization.
Therefore, consistent with Congresupon COI of dispositions of T stock priorThe IRS and Treasury Department be-
sional intent and the Supreme Courto a potential reorganization, the preambléeve, however, that certain related party
precedent which distinguishes betweetp the proposed COI regulations specifiacquisitions preserve a proprietary interest
sales and reorganizations, the final regul@ally requests comments dting Enter- in T and therefore, the rule includes an ex-
tions focus the COI requirement generallyprises, Inc. v. United State$18 F.2d 511 ception to the related party rule. Under
on exchanges between the T shareholdgiGt. Cl. 1969) (COI requirement satisfiecthis exception, a proprietary interest in T is
and P. Under this approach, sales of Where, pursuant to a plan, P acquires thepreserved to the extent those persons who
stock by former T shareholders generallgtock for 51 percent P stock and 49 pewere the direct or indirect owners of T
are disregarded. cent debt and cash, and T merges uprior to the potential reorganization main-
The final regulations will greatly en- stream into P), andfoc Heating Corp. v. tain a direct or indirect proprietary inter-
hance administrability in this area by bottCommissioners1 T.C. 168 (1973) (COIl est in P. See, e.g., Rev. Rul. 84-30
taxpayers and the government. The reguequirement not satisfied where, pursuarfi984—1 C.B. 114).
lations will prevent “whipsaw” of the to a plan, P acquires 85 percent of the T Commentators stated that the proposed
government, such as where the former $tock for cash and notes, and T merge30I regulations’ rule, which employs sec-
shareholders treat the transaction as a tarto P’s newly formed subsidiary with mi-tions 707(b)(1) and 267(b) to define per-
free reorganization, and P later disavowsority shareholders receiving cash). Corsons related to P, is too broad. In re-
reorganization treatment to step up itsistent with these cases, where the steponse, the final regulations adopt a
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narrower related person definition whichtemporaneously issuing temporary regusf stock to unrelated persons does not sat-
has two components in order to addredations and proposed regulations crosssfy the COI requirement.
two separate concerns. referencing the temporary regulations . , )

First, the IRS and Treasury Departmenpublished in T.D. 8761 with the same efB: Continuity of Business Enterprise
were concerned that acquisitions of T or Rective date as these final regulations. The cOBE requirement is fundamental
stock by a member of P’s affiliated grouprhe temporary and proposed regulationg, the notion that tax-free reorganizations
were no different in substance from an agrovide that a proprietary interest in T ismerely readjust continuing interests in
quisition or redemption by P, because afiot preserved if, in connection with a poproperty. In §1.368-1(d), as effective
the existence of various provisions in théential reorganization, it is redeemed Opyior to these final regulations, COBE
Code that permit members to transfeacquired by a person related to T, or tgenerally required the acquiring corpora-
funds to other members without signifi-the extent that, prior to and in connectiofion to either continue a significant his-
cant tax consequences. Accordinglywith a potential reorganization, an extratoric T business or use a significant por-
81.368-1(e)(3)(i)(A) includes as relatedbrdinary distribution is made with re-tion of T's historic business assets in a

persons corporations that are members spect to it. business. However, a valid reorganiza-
the same affiliated group under section _ _ - tion may qualify as tax-free even if the ac-
1504, without regard to the exceptions ifransactions following a qualified stock  qiring corporation does not directly
section 1504(b). purchase carry on the historic T business or use the
Second, because the final regulations historic T assets in a business. See sec-

take into account whether, in substance, p AS Stated above, these final regulationg., ' aca )2y See also Rev. Rul. 68—
has redeemed the stock it exchanged for/PcUs the COI requirement generally on, -, (1968-1 C.B. 147); Rev. Rul. 81-247
stock in the potential reorganization, th&*changes between the T SharehOIdeﬁgsl—l C.B. 87).

final regulations treat two corporations agnd P. Accordlngly, the language o Consistent with the view that the ac-
related persons if a purchase of the stoé}l'%s_z(c)(?’) 1S conformed to th":'S%uiring corporation need not directly con-
of one corporation by another corporatiofi@ COI regulations to treat the stock ofy,c+ the T husiness or use the T assets, the
would be treated as a distribution in reJ acquired by the purchasing corporation | requlations provide rules under
demption of the stock of the first corporail the qualified stock purchase as thougfynich in an otherwise qualifying corpo-
tion under section 304(a)(2) (determinedf Was not acquired in connection with thg 1o yeorganization, the assets and the

without regard to §1.1502—80(b)). transfer of the T assets. businesses of the members of a qualified
Because the final regulations focus 98" frect on other authorities group of corporations are treated as assets
erally on the consideration P exchanges, and businesses of the issuing corporation.

related persons do not include individual The |RS and Treasury Department corficcordingly, in the final regulations,
or other noncorporate shareholders. Thugp, e to study the role of the COI require—COBE requires that the issuing corpora-
the IRS will no longer apply the holdingSient in section 368(a)(1)(D) reorganizazion either continue T’s historic business
of South Bay Corporation v. Commisyigns and section 355 transactions®' US€ a significant portion of T's historic
sioner, 345 F.2d 698 (2d Cir. 1965), andrherefore, these final COI regulations d§USINESS assets in a business.
Superior Coach of Florida, Inc. v. Com-p,4¢ apply to section 368(a)(1)(D) reorga- A qualified group is one or more chains
missioner80 T.C. 895 (1983), to transac+jzations and section 355 transactiond! CO'Porations connected through stock
tions governed by these regulations. See §1.355-2(c). ownershlp Wlth. the_ issuing corporation,
These COI regulations apply solely f0|b.Ut only if the ISsuing corpora@hon owns
purposes of determining whether the Cotihrectly stock meeting the requirements of
) . o . section 368(c) in at least one of the corpo-
requirement is satisfied. No inference . . .
L . ations, and stock meeting the require-
Commentators requested clarificatiorshould be drawn from any provision of ; .
. . : ments of section 368(c) in each of the cor-
of whether P must actually furnish stockhis regulation as to whether other reorga- =~ _ : .
L . e orations is owned directly by one of the
to T shareholders that own T stock whichnization requirements are satisfied, fop :
o . . ) ?ther corporations.
was not acquired in connection with a poexample, whether P has issued solely vot- I o .
: o . . . The judicial continuity of interest doc-
tential reorganization. The final regulaing stock for purposes of section 368(a): . AT .
i ide that ietary int i 1)(B c trine historically included a concept com-
ons provide that a proprietary interest ir{1)(B) or (C). monly known as remote continuity of in-

T is preserved if it is exchanged by the ac- . 2
) . . terest. Commonly viewed as arising out
quiring corporation (which may or mayEffect on other documents y 9

. . . of Groman v. Commissione302 U.S. 82
not also be P) for a direct interestinthe T ey Proc. 77—37 (1977-2 C.B. 568]1937), andHelvering v. Bashford302

enter_prlse,_or Othe.rW|Se continues as é’nd Rev. Proc. 86—42 (1986—2 C.B. 722)]8 454 (1938), remote Continuity of in-
proprietary interestin T. will be modified to the extent inconsistenterest focuses on the link between the T
Redemptions of T stock or extraordinary with these regulations. ' shareholders'and the former' T l?usiness
distributions with respect to T stock Rev. Rul. 66-23 (1966—_1 CB 67) isassets following the rgorgaqlzatlon. In
hereby obsoleted because it indicates thgl.368-1(d), as effective prior to these

In addition to the final regulations, thea plan or arrangement in connection witlinal regulations, COBE focuses on the
IRS and Treasury Department are cora potential reorganization for dispositioncontinuation of T's business, or the use of

T stock not acquired in connection with a
potential reorganization
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T's business assets, by the acquiring coqualified group. The final regulationsplicit statutory requirements of a reorga-
poration. Section 1.368-1(d), as revisedrovide rules under which a corporateization, which is the subject of §1.368—
herein, expands this concept by treatingartner may be treated as holding assets However, 8§1.368-2(k) of the final
the issuing corporation as conducting a of a business of a partnership. Additionregulations does provide guidance in this
business or owning T business assets dlly, P is treated as holding all the assetsegard, extending the application of sec-
these activities are conducted by a menand conducting all the businesses of itson 368(a)(2)(C) to certain successive
ber of the qualified group or, in certainqualified group. Furthermore, in certairtransfers.
cases, by a partnership that has a memigifcumstances, P will be treated as con- Section 1.368-2(k) of the final regula-
of the qualified group as a partner. ducting a business of a partnership. Ond@®ns states that a transaction otherwise
The proposed COBE regulations sepdhe relevant T businesses and T assets apealifying under section 368(a)(1)(A), (B),
rately address COBE (§1.368-1(d)) anaittributed to P, COBE is tested under th¢C), or (G) (where the requirements of sec-
remote continuity of interest (§1.368-general rule of the final COBE regulations 354(b)(1)(A) and (B) are met) shall
1(f)). The IRS and Treasury Departmenitions. See §1.368-1(d)(1). not be disqualified by reason of the fact
believe the COBE requirements ade- The proposed COBE regulations do nathat part or all of the acquired assets or
quately address the issues raise@- discuss tiered partnerships. In response $tock acquired in the transaction are trans-
man and Bashfordand their progeny. comments, the final regulations providderred or successively transferred to one or
Thus, these final regulations do not sep&uidance on this issue. See §1.368more corporations controlled in each trans-
rately articulate rules addressing remot&(d)(5),Example 12. fer by the transferor corporation. Control
inui i ] is defined under section 368(c). The final
continutty of interest C. Transfers of Assets or Stock to regulations also provide a rule for transfers
Definition of the qualified group Controlled Corporations as Partof a ¢ agsets following a reorganization quali-
Plan of Reorganization fying under section 368(a)(1)(A) by reason

The proposed COBE regulations define . ! .
. . The proposed COBE requlations ar@f section 368(a)(2)(E). No inference is to
the qualified group using a control test prop g be drawn as to whether transactions not de-

based on section 368(c). The IRS antmited in their application to COBE and ™™ i ; .
Treasury Department received comment§MOte continuity of interest. The rules ofcribed in 81.368-2(k) otherwise qualify
suggesting the replacement of the sectidfi® Proposed COBE regulations providds reorganizations. .
368(c) definition of control by the affili- that for certain reorganizations, transfers The final _regulat|0n§ also prc_mde that,
ated group definition of control stated i’ @cquired assets or stock among merif-8 transaction otherwise qualifies as a re-
section 1504, without regard to sectiof€'s ©f the qualified group, and in certaifff9anization, a corporation remains a
1504(b). However, because section 36&5eS; transfers of acquired assets to pdp@rty to the reorganization even though
' o i i i iogtock or assets acquired in the reorganiza-
generally determines control by referencB€rships, do not disqualify a transactio

. : _ from satisfying the COBE and remotdion are transferred in a transaction de-
to section 368(c), the final regulations re-" =" ¢ : ; i i _ _
(©) J ntinuity of interest requirements. Thecribed in 81.368-2(k). See §1.368-2(f).

. 0
tain the approach of the proposed COB%reambIe to the proposed COBE regub{furthermore, if a transaction otherwise

regulations. tions states that these rules do not addreddalifies as a reorganization, a corpora-
Rules for aggregation of interests in any other issues concerning the qualifica{10n shall _”0t cease to be a party tq the re-
historic T assets and businesses held in tion of a transaction as a reorganization, ©r9anization solely because acquired as-
partnership solution Comments suggest that the propose%ets are transferred to a partnership in

COBE regulations are ambiguous as theffich the transferor is a partner if the

In determining whether COBE is satistould be interpreted to mean that a tran&OBE requirement is satisfied.
fied, the proposed COBE regulations ager of stock or assets to a qualified grouRection 368(a)(1)(D), 368(a)(1)(F), and
gregate the interests of the members ofjgember after an otherwise tax-free reofss ransactions
qualified group. In addition, the propose@anization would be given independent
COBE regulations attribute a business afignificance and the step transaction doc- The proposed COBE regulations, ap-
a partnership to a corporate transferafine would not apply. Under such an inplying only to the COBE and remote con-
partner if the partner has a sufficienterpretation, the potential reorganizationinuity of interest requirements, are lim-
nexus with that partnership businessyould not be recast as a taxable acquisied to transactions otherwise qualifying
However, the proposed COBE regulationgion or another type of reorganization. Tdor reorganization treatment under section
only consider the transferor partner’s ineliminate this ambiguity, §1.368—1(a) 0f368(a)(1)(A), (B), (C), or (G) (where the
terest in the partnership business, and dpe final regulations provides that, in derequirements of sections 354(b)(1)(A)
not aggregate this interest with interests itermining whether a transaction qualifiesnd (B) are met). The IRS and Treasury
the partnership held by other members efs a reorganization under section 368(alepartment received comments stating
the qualified group. the transaction must be evaluated undéhat the final regulations should apply to

In response to comments requesting @levant provisions of law, including thereorganizations qualifying under section
partnership aggregation rule, the finastep transaction doctrine. Section 1.368368(a)(1)(D) or (F) or to transactions
regulations, through a system of attribui(d) of the final regulations is limited to aqualifying under section 355.
tion, aggregate the interests in a partnediscussion of the COBE requirement, and The final regulations do not limit the
ship business held by all the members of@goes not address satisfaction of the exapplication of §1.368-1(d) to the transac-
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tions enumerated in section 368(a)(2)(C}ed to the Chief Counsel for Advocacy ofpurpose of determining whether the conti-
The COBE provisions in the final regula-the Small Business Administration fornuity of interest requirement of §1.368—
tions apply to all reorganizations forcomment on their impact on small busid(b) is satisfied, P’s T stock acquired in

which COBE is relevant. ness. the qualified stock purchase shall be
Section 1.368-2(k)(1) of the final regu- ) ) treated as though it was not acquired in
lations, however, is limited in its applica-Prafting Information connection with the transfer of T assets to

tion to the transactions described in sec- The principal authors of these regulax' * ok x
tion 368(a)(2)(C), and does not apply ifjong are Phoebe Bennett, regarding
determining whether a reorganizatiory) 365 1(e) (continuity of interest), and
qualifies under section 368(a)(1)(D), SeCgyarjene Peake Oppenheim, regarding Par. 3. Section 1.368-1 is amended by:
tion 368(a)(1)(F), or section 355. Thegq 365 1(q) (continuity of business enter- 1. Adding three sentences immediately
IRS and Treasury Department believe thalijcey anq §1 368-2(K), both of the Officdollowing the first sentence of paragraph
further study is needed prior to extending; the Assistant Chief, Counsel (Corpo{@)-

81.368-2(k)(1) to one or more of thesg o) ' |RS  However, other personnel 2. Removing the third sentence and

* * * * *

provisions. from the IRS and Treasury Departmendding four sentences in its place to para-
i rtici in their development. graph (b).
Effective Date participated in their development 3. Removing paragraph (d)(1).

The amendments to these regulations ook ok k% 4. Redesignating paragraphs (d)(2),
apply to transactions occurring after Januxgoption of Amendments to the (d)(3), and (d)(4) as paragraphs (d)(1),
ary 28, 1998, except that they do NORegulations (d)(2), and (d)(3), respectively.
apply to any transaction occurring pur- 5. Removing the first sentence of
suant to a written agreement which is Accordingly, 26 CFR part 1 is amendechewly designated paragraph (d)(1) and
(subject to customary conditions) bindingas follows: adding two sentences in its place.
on January 28, 1998, and at all times 6. Adding new paragraph (d)(4).
thereafter. Commentators requested thEART 1—INCOME TAXES 7. Paragraph (d)(5) is amended by:

the effective date be changed to allow paragraph 1. The authority citation for & Adding two sentences to the end of
these regulations to apply to transactionsyt 1 continues to read in part as followdParagraph (d)(5) introductory text.
occurring on or before January 28, 1998. Authority: 26 U.S.C. 7805, * * * b. Removllng the parentheses ground
The IRS and Treasury Department believe p, 2 Section 1.338-2 is amended: the numbers in the paragraph headings for
that adopting an earlier effective date in- 1 By revising paragraph (c)(3)(ii). Example (1throughExample (5)

creases the likelihood that T, P, and each, |3 paragraph (c)(3)(iv) Example by c. AddingExample @hroughExample

of the former T shareholders would repor?evising the first sentence of paragrap 2. _

the transaction inconsistently (in som B). 8. Adding paragraph (e).

cases using hindsight), and would reduce The revisions read as follows: The additions and revisions read as fol-
administrability of the regulation. No in- lows:

ference should be drawn from any provig§1.338—-2 Miscellaneous issues under
sion of this regulation as to application okection 338.
the COI or COBE requirements to trans-

81.368-1 Purpose and scope of
exception of reorganization exchanges.

actions occurring on or before January 28, oot (a) *** In determining whether a
1998. (©) *** transaction qualifies as a reorganization
Special Analyses (3) *** under section 368(a), the transaction must

be evaluated under relevant provisions of
It h(;iS -b.een-determme.:d Fpat this Tr?as'ection 338, in determining whether th%a.W’ mcI;Iu;:img tggls;eG% trzansac(tjlorll docé
iy decion i ot 8 SOTCA 0 oty of terest requirement of 102, 241 S5 581300720 ana (0 2nd

?ences apply to transactions occurring

(ii) Continuity of interestBy virtue of

.~ 81.368-1(b) and (e) is satisfied on th

. . fer of f h -
required. It also has been determined thﬁt%lns er of assets from target to the trang’gfter January 28, 1998, except that they

fBr h rchasin rporation’s tar . .
section 553(b) of the Administrative Pro—e ee, the purchasing corporation's targ 0 not apply to any transaction occurring

cedure Act (5 U.S.C. chapter 5) does nc;st';]ock acquired in the qualified stock pur-

. hall hough it was ™
apply to these regulations, and becausce ase sha be treatgd ast' ough it was OLlndlng on January 28, 1998, and at all
: . acquired in connection with the transfe{. X
the regulation does not impose a collec- imes thereafter.

tion of information on small entities, theOf target assets. (b) *** Requisite to a reorganization

lflrsuant to a written agreement which is

Regulatory Flexibility Act (5 U.S.C. x  x x % % under the Internal Revenue Code are a
chapter 6) does not apply. Pursuant to continuity of the business enterprise
section 7805(f) of the Internal Revenue (iv) Example.* * * through the issuing corporation under the

Code, the notices of proposed rulemaking (B) Status of transfer as a reorganiza-modified corporate form as described in
preceding these regulations were submition. By virtue of section 338, for the paragraph (d) of this section, and (except
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as provided in section 368(a)(1)(D)) &68(c) in each of the corporations (except assets in the operation of its full service gas sta-
continuity of interest as described in parathe issuing corporation) is owned directlyfion- No P subsidiary will be an auto parts distribu-
graph (e) of this section. (For rules reby one of the other corporations. tor'(”) Continuity of business enterprisdnder
garding the continuity of interest require- (i) Partnerships—(A) Partnership paragraph (d)(4)(i) of this section, P is treated as
ment under section 355, see §1.355-2(cpksets.Each partner of a partnership willconducting the ten gas station businesses of S—1
For purposes of this section, the teisn be treated as owning the T business assét®ugh S-10 and as holding the historic T assets
suing corporationmeans the acquiring used in a business of the partnership in a\fﬁd n thosedbus'r(‘fss_es' r:) 'Z treated as k;o'ﬁ“”fg r?”
corporation (as that term is used in sectiogordance with that partner’s interest in th%ﬁg;ﬁfﬁoﬁh;ﬁﬂaﬁﬁgg‘%ﬁojp “jﬁfﬁfﬁ;;’d; g_tl ©
368(a)), except that, in determiningpartnership. through S—10 (paragraphs (d)(4)(i) and (ii) of this
whether a reorganization qualifies as a tri- (B) Partnership businessedhe issu- section). No member of the qualified group contin-
angular reorganization (as defined inng corporation will be treated as conductues T's historic distributorship business. However,
§1.358-6(b)(2)), the issuing corporatioring a business of a partnership if — f}g?SiqiaT”es Szl_th“’k‘;gh. 510 Eonti”t‘:]e toh“se the
means the corporation in control of the (1) Members of the qualified group, iNgporaton of the qualfied group is using a signif-
acquiring corporation. The precedinghe aggregate, own an interest in the pamant portion of Ts historic business assets in a busi-
three sentences apply to transactions ofership representing a significant interestess, the COBE requirement of paragraph (d)(1) of
Curring after January 28, 1998, except tha that partnership business; or this section is satisfied because, in the aggregate, the

they do not apply to any transaction oc- (2) One or more members of the quali‘-“.“i"iﬁ.edbgrf’“p Is “smtg a Sigb”iﬁ?a”t portion of T's
: . ) - historic business assets in a business.
curring pursuant to a written agreemenfied group have active and substantia Example 7. Continuation of the historic T busi-

which is binding on January 28, 1998, anghanagement functions as a partner withess in a partnership satisfies continuity of business
at all times thereafter. * * * respect to that partnership business. enterprise. (i) Facts. T manufactures ski boots. P
(C) Conduct of the historic T businesLwns all of the stock of S-1. S-1 owns all of the
in a partnership. If a significant historic stock of S-2, and S-2 owns all of the stock of S—3.
N . X X X ) . .T merges into P and the T shareholders receive con-
(d) Continuity of business enterprise T business is conducted in a partnershigigeration consisting of P stock and cash. The T ski
(1) General rule. Continuity of business the fact that P is treated as conductingpot business is to be continued and expanded. In
enterprise (COBE) requires that the isswsuch T business under paragraph (d)(43ticipation of this expansion, P transfers all of the T
ing corporation (p), as defined in para(iii)(B) of this section tends to establishassets to S—1, S-1 transfers all of the T assets to S-2,

. . . . .. L . and S-2 transfers all of the T assets to S-3. S-3 and
graph (b) of this section, either continuehe requisite continuity, but is not along (an unrelated party) form a new partnership

the_target Corpor"’_‘tio_n_'s (T's) historicsuﬁicient_ (PRS). As part of the plan of reorganization, S-3
business or use a significant portion of T's (iv) Effective date. This paragraph transfers all the T assets to PRS, and S-3, in its ca-
historic business assets in a business. T{#)(4) applies to transactions occurringacity as a partner, performs active and substantial
preceding sentence applies to transactioggter January 28, 1998, except that it dodaanagement functions for the PRS ski boot busi-

. . . ness, including making significant business deci-
occurring after January 28, 1998, excefiiot apply to any transaction occurringons ang regSIarIy pa?ticigating in the overall su-

that it does not apply to any transactiopursuant to a written agreement which igervision, direction, and control of the employees of
occurring pursuant to a written agreemenjinding on January 28, 1998, and at athe ski boot business. S-3 receives a 20 percent in-

* * * * *

which is binding on January 28, 1998, angimes thereafter. terest in PRS. X transfers cash in exchange for an
at all times thereafter. * * * * % * : 80 percent interest in PRS.
(5) Al COI’pOf&tIOﬂSI have only (if) Continuity of business enterprisdJnder
ok k% one class of stock outstanding. The Prearagraph (d)(4)(iii)(B)(2) of this section, P is

ceding sentence and paragraph (d%) treated as conducting T’s historic business because

(4) Acquired assets or stock held byample 6throughExample 12apply to S-3 performs active and substantial management

members of the qualified group or parttransactions occurring after January 235’”‘3“0”? for tge_ Si(' bttJO(tj busr:nleds_s in ﬁ;ﬁs Capatlcny ;
. . . as a partner. IS treated as holding a € assels an
nershlp_s: The following rules apply in 1998, e>§cept that t.hey do not apply to aNY,nducting the businesses of all of the members of
determining whether the COBE requiretransaction occurring pursuant to a Writge qualified group, which includes S—3 (paragraphs

ment of paragraph (d)(1) of this section isen agreement which is binding on Janue)(4)(i) and (ii) of this section). The COBE re-

satisfied: ary 28, 1998, and at all times thereatfter. quirement of paragraph (d)(1) of this section is satis-
(i) Businesses and assets of members fied. o o .
*  x x k % Example 8. Continuation of the historic T busi-

Qf a qua"f'ed grOUp'Tth' ISsuing corpora-. ness in a partnership does not satisfy continuity of
tion is treated as holding all of the busi- Example 6. Use of a significant portion of Tspusiness enterprise()) Facts. The facts are the
nesses and assets of all of the membershigtoric business assets by the qualified gro)  same agExample 7except that S—3 transfers the his-
the qualified group, as defined in parafFacts. T operates an auto parts distributorship. Roric T business to PRS in exchange for a 1 percent
graph (d)(4)(ii) of this section. owns 80 percent of the stock of a holding companmte.r.est in PF_QS.' . '

(i) Qualified group.A qualified group ) HC24ms 80 Percemt ol the stock of ten sub- (i) Continuity of business enterprisdnder.
. ) ; sidiaries, S-1 through S-10. S-1 through S-10 eaplaragraph (d)(4)(iii)(B)(2) of this section, P is
is one or more chains of corporations Conseparately operate a full service gas station. Pureated as conducting T's historic business because
nected through stock ownership with theuant to a plan of reorganization, T merges into B-3 performs active and substantial management
issuing corporation, but only if the iSSUingi”d the T shareholders rgceiye solely P stock. Asnctions for the ski boot business in S-3's capacity
corporation owns directly stock meetind’a" of the plan_ of .reorganlzatlon, P transfers T's asas a} partqer. The fact .that a S|gn|f|caqt historic T
the requirements of section 368(c) in aiets to HC, which in turn translfe_rs‘some of the Tas}usmesg is conducted in PRS, and P is tre:d-ted as

- ets to each of the ten subsidiaries. No one subenducting such T business under (d)(4)(iii)(B)

least one other corporation, and stoCgiary receives a significant portion of T's historictends to establish the requisite continuity, but is not
meeting the requirements of sectiomusiness assets. Each of the subsidiaries will use thlene sufficient (paragraph (d)(4)(iii)(C) of this sec-
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tion). The COBE requirement of paragraph (d)(1) ofd)(4)(iii)(A) of this section). P is treated as holdinggraph (b) of this section), it is exchanged
thisEsectioln i; n% satt‘isfie?. e T historic b _aII the as;eths .of Ialldof tgelmem(l;)eth of'ththualifieﬂ,y the acquiring corporation for a direct
xample 9. Continuation of the T historic busi-group, which includes S-1, and thus in the aggre- . . )
ness in a partnership satisfies continuity of businesgate, P is treated as owning’3®f the T assets mFereSt ,m the tqrget quporat|on enter_
enterprise. (i) Facts. The facts are the samefs-  (paragraph (d)(4)(i) and (ii) of this section). ThePI1S€, O It othermse continues as a propri-
ample 7except that S—3 transfers the historic T busiCOBE requirement of paragraph (d)(1) of this secetary interest in the target corporation.
ness to PRS in exchange for a}’gaﬁbr‘c_ent interest Fion is sati_sfied becausp P _is treat-ed as using a_sigrfﬂowever, a proprietary interest in the tar-
in PRS, qnd no member qf P’s qualified group pencant portion of T's h|s_tor|c bgsmess assets in 'tﬁet corporation is not preserved if, in con-
forms active and substantial management functiorsportswear manufacturing business. nection with the potential reorganization
for the ski boot business operated in PRS. Example 12. Tiered partnerships: use of T's his: . . P . . 9 .
(i) Continuity of business enterprisdJnder toric business assets in a partnership busing@s. 't IS va.u'red .by the issuing corporation
paragraph (d)(4)(iii)(B)(1) of this section, P isFacts. T owns and manages a commercial officfor consideration other than stock of the
treated as conducting T's historic business becaubeilding in state Z. Pursuant to a plan of reorganizgssuing corporation, or stock of the issuing
S-3 owns an interest in the partnership representingn, T merges into P, solely in exchange for P stock, o, horation furnished in exchange for a
a significant interest in that partnership business. Which is distributed to the T shareholders. P trans- iet int tin the t t
is treated as holding all the assets and conducting thers all of the T assets to a partnership, PRS—ErOp_rle ary in ere,s in the a.rge. corpora—
businesses of all of the members of the qualifiedvhich owns and operates television stations natioflON in the potential reorganization is re-
group, which includes S-3 (paragraphs (d)(4)(i) andiide. After the transfer, P owns a 50 percent interesteemed. All facts and circumstances must
(ii) thth(ijs SieCt]iOE)- The COBE rgquir:ment of parain PRS-1. P does not have active and substantige considered in determining whether, in
graph (d)(1) of this section is safisfied. management functions as a partner with respect iq,nstance. a proprietary interest in the tar-
Example 10. Use of T's historic business assethe PRS-1 business. X, not a member of P's quali- t tion i d E
in a partnership business(i) Facts. T is a fabric fied group, owns the remaining 50 percent interest e~ COTPOration IS preserved. For purposes
distributor. P owns all of the stock of S=1. T mergepRS-1. PRS-1, in an effort to expand its state ©f the continuity of interest requirement, a
into P and the T shareholders receive solely P stoctelevision operation, enters into a joint venture wittmere disposition of stock of the target cor-
5—1 a“dh_x ((sgsu)m/ilamdtp?rttr{) 0;"’” ”;teresrs IN 8, an unrelated party. As part of the plan of reorgagoration prior to a potential reorganization
partnersnip .- AS part orthe plan or reorganizaization, PRS-1 transfers all the T assets and itf) : ;
: : ersons not related (as defined in para-
tion, P transfers all of the T assets to S-1, and S-tate 7 television station to PRS-2, in exchange for a b . ( . .p
transfers all the T assets to PRS, increasing S—l')% percent partnership interest. U contributes ca@]raph (e)(g) Of thls section dEtermlnEd
percentage interest in PRS from 5 tds33ercent. to PRS-2 in exchange for a 25 percent partnershiithout regard to paragraph (e)(3)(i)(A) of
After the transfer, X owns the remaining76er-  interest and oversees the management of the statdltis section) to the target corporation or to
(S:iesr;tolfntTP:;elZtrgllr;3 I:nl?/;tgrl;ﬁgfs;aa:)llricéf \t/\rllsk;l'ha;;estsugzgelﬁvision Ic:peration. PRS-1 dogs not actively andersons not related (as defined in para-
) ubstantially manage PRS-2's business. PRS-2 : ; ; ;
aph (e)(3) of this section) to the issuin
to manufacture sportswear. All of the T assets aigate z operations are moved into the acquired T of ph ( )( ) di ded ) q d'g
used in the sportswear business. No member of Rige building. All of the assets that P acquired fronPOTPOTation Is disregaraed and a mere dis-
qualified group performs active and substantiat gre used in PRS—2’s business. position of stock of the issuing corporation

management functions for the sportswear business (jj) Continuity of business enterprisdnder received in a potential reorganization to

operated in PRS. paragraph (d)(4)(iii)(A) of this section, PRS-1 ispersons not related (as defined in para-
(if) Continuity of business enterpriseJnder treated as owning 75 percent of the T assets used.j . . P,

paragraph (d)(4)(iii)(A) of this section, S—1 iSpRs—2's business. P, in turn, is treated as owning Qaph (e)(S) of j[hIS section) to the issuing

treated as owning 3gpercent of the T assets used inpercent of PRS-1's interest the T assets. Thus, qurporatlon is disregarded. )

the PRS sportswear manufacturing business. Undggated as owning 3ypercent (50 percent 75 per- (i) [Reserved] For further guidance

paragraph (d)(4)(iii)(B)(1) of this section, P iScent) of the T assets used in the PRS-2 businessee §1.368—1T(e)(1)(ii)(A) and (B).

treated as conducting the sportswear manufacturingnger paragraph (d)(4)(iii)(B}j of this section, P is (2) Related person acquisitiongi) A

business because S-1 owns an interest in the pafkated as conducting PRS-2's business, the opera: - - : :
nership representing a significant interest in thagon, of the state Z television station, and under pargropnetary interest in the target corpora-

partnership business. P is treated as holding all tgaph (d)(4)(iii)(A) of this section, P is treated aslion is not preserved if, in connection with

assets and conducting the businesses of all of thging 37; percent of the historic T business assets i potential reorganization, a person re-
members of the qualified group, which includes S—nat pusiness. The COBE requirement of paragragated (as defined in paragraph (e)(3) of
(paragraphs (d)(4)(i) and (ii) of this section). Theq)(1) of this section is satisfied because P is treatqghis section) to the issuing corporation ac-
COBE requirement of paragraph (d)(1) of this secsg ysing a significant portion of T's historic businesauires with consideration other than a

tion is satisfied. ) ~ assets in its television business. ; : i SR
Example 11. Aggregation of partnership inter- proprietary interest in the issuing corpora-

ests among members of the gualified group: use _of (e) Continuity of interest-(1) General tion, stock of the target corporation or
:252I?it)orllrca:tf?ﬁzsfa?::ztrse '&&iﬂi@sgfaﬁf;@u'e- (i) The purpose of the continuity ofstock of the issuing corporation furnished
10, except that S-1 transfers all the T assets to PRE{Erest requirement is to prevent transacn exchange for a proprietary interest in
and P and X each transfer cash to PRS in exchanjns that resemble sales from qualifyinghe target corporation in the potential re-
for partnership interests. After the transfers, P ownfpor nonrecognition of gain or loss avail-organization, except to the extent those
11 percent, S-1 owns Zpercent, and X owns @ gple to corporate reorganizations. Contpersons who were the direct or indirect
per(fgntg;riﬁi'ity of business enterprisdnder nuity of interest requires that in substancewners of the target corporation prior to
paragraph (d)(4)(iii)(B)L) of this section, P is & _substa_ntial part_of the value of the prdhe potgnti_al reorgani.zation.maintaip a di-
treated as conducting the sportswear manufacturifgfietary interests in the target corporationect or indirect proprietary interest in the
business because members of the qualified group,fye preserved in the reorganization. A prdssuing corporation.

the aggregate, OT;Y” an interestin ”;]e pS“r‘_erSh'p};‘ﬂir‘ietary interest in the target corporation is (i) [Reserved] For further guidance
:fesaetggngsaoi:,%?r: écirln ;gtrir:nstt o :hzt as“:e'?sef;r'ectgreserved if, in a potential reorganizationsee §1.368—1T(e)(2)(ii).

and S—1 is treated as owning/2@ercent of the as- It IS €xchanged for a proprietary interest in (3) Definition of related person(i)

sets, used in the PRS sportswear business (paragrdpe issuing corporation (as defined in pardn general. For purposes of this para-
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graph (e), two corporations are relatedtock outstanding, A and B are individuransaction satisfies the continuity of interest re-

persons if either— als, PRS is a partnership, all reorganiz&irement because As T stock was exchanged for P

. . . " “SStock, i bstantial part of the value of
(A) The corporations are members ofion requirements other than the continuz o Preserving a substantial part of the vaiue o
the proprietary interest in T.

the same affiliated group as defined inty of interest requirgment are sa_ltisfied, Example 4. Redemptions and purchases by issu-
section 1504 (determined without regardnd the transaction is not otherwise sulig corporation or related persons(i) Redemption
to section 1504(b)); or ject to recharacterization. The followingby issuing corporation.A owns 100 percent of the
(B) Apurchase of the stock of one corexamples illustrate the application of thigtock of T and none of the stock of P. T merges into
tion by another corporation would bearaaraph (e) S. In the merger, A receives P stock. In connection
pora y o ’ p_ . P grap : with the merger, P redeems all of the P stock received
treated as a distribution in redemption of

- - by Ain the merger for cash. The continuity of interest
the stock of the first corporation underof issuing corporation stock after mergeh owns 'eduirement is not satisfied, because, in connection

section 304(a)(2) (determined without rea| of the stock of T. T merges into P. In the merget!it" the merger, P redeemed the stock exchanged for

gard to §1.1502-80(b)). A receives P stock having a fair market value of* proprietary interest in T, and a substantial part of the

. . . . value of the proprietary interest in T is not preserved.
() Specialrles The follwing ules 850<and e of S5 it s 045, (o ofne son,
apply solely for purposes of this paragract A sells all of the P stock received by Ain the (iiy Purchase of target corporation stock by issu-

graph (e)(3): merger to B. Assume that there are no facts and 0%39 corporation. The facts are the same as paragraph

Example 1. Sale of stock to third pariy) Sale

(A) A corporation will be treated as re-¢ mstances indicating that the cash used by B of this Example 4 except that, instead of P re-

lated to another corporation if such relapurchase A's P stock was in substance exchanged q?eer;n;?%ﬁSi;?gk’spgogfﬁcigiég goong‘;fgg:tvg'fﬂzﬁgﬁ

tionship exists immediately before or im-P for T stock. Under paragraphs (e)(1) and (2) of, '\ &0 s0 cash The continity of interest re-

mediately after the acquisition of thelhis section, the sale to B is disregarded because Bqlairement is not satisfied, because in connection with
stock involved not a person related to P within the meaning of para:

raph (e)(3) of this section. Thus, the transactio?nhe mergerf P-acquired a proprietary interest in T fqr

(B) Acorporation, other than the ta-rg(:"gatisfies the continuity of interest requirement begonsu:e;atlonl oth(ferhthan P stock, and a substantial
corporation or a person related (as definagiuse 50 percent of A's T stock was exchanged forEart of the value of the proprietary interest in T s not
f

. . . . ; reserved. See paragraph (e)(1) of this section.
in paragraph (e)(3) of this section deterstock, preserving a substantial part of the value gh;\ o er see §1.3p38—2%c)(%) (EIVI?]EC% may change the

mined without regard to paragrap Hhe proprietary interestin T. result in this case by providing that, by virtue of sec-

(e)(3)(i)(A) of this section) to the targetme(rg)erSTarl;fe ?z:ciirgreet t;zrggr:]aetigg ;;?;gta%if?i;e%on 338, continuity of interest is satisfied for certain
; ; ' arties after a qualified stock purchase).
corporation, will be treated as related t%is Example 1, except that B buys As T stock priof (iii) Purcha(i;e of issuing réorporati)on stock by

Fhe ISsuing corporathn i t.he relatlonSh.lpo the merger of T into P and then exchanges the Jo s related to issuing corporatiohe facts are

is created in connection with the potentiadtock for P stock having a fair ma}rke.t value of $50%0 same as paragraph (i) of tRisample 4except

reorganization. and cash of $50x. The sale by Ais disregarded. The. instead of P redeeming its stock, S buys all of
(4) Acquisitions by partnershipsFor continuity of interest requirement is satisfied bey o p stock received by A in the merger for cash. S

purposes of this paragraph (e), each paéguse B's T stock was exchanged for P stock, pres 4 person related to P under paragraphs (€)(3)(i)(A)

. : rving a substantial part of the value of the proprigng () of this section. The continuity of interest re-
ner of a partnership will be treated astary interestin T. quirement is not satisfied, because S acquired P

owning or acquiring any stock owned or Example 2. Relationship created in connectionocy issued in the merger, and a substantial part of
acquired, as the case may be, by the partith potential reorganization A owns all of the  the vajue of the proprietary interest in T is not pre-

nership in accordance with that partner’&°¢k of T. X, a corporation which owns 60 percenterveq. See paragraph (€)(2) of this section.

. . . .of the P stock and none of the T stock, buys As T Example 5. Redemption in substance by issuing
interest in the partnership. If a partner igye for casn prior to the merger of Tinto P. X eXzorporation. A owns 100 percent of the stock of T

treated as.acqumng a,my stock by reastfhanges the T stock solely for P stock in the Mergeind none of the stock of P. T merges into P. In the
of the application of this paragraph (e)(4)which, when combined with X's prior ownership of merger, A receives P stock. In connection with the
the partner is also treated as having fuf>stock, constitutes 80 percent of the stock of P. X igerger, B buys all of the P stock received by Ain the
nished its share of any consideration fu@ person related to P under paragraphs (€)(3)(i)(Aherger for cash. Shortly thereafter, in connection

: - ; and (ii)(B) of this section, because X becomes affiliyith the merger, P redeems the stock held by B for
nished by the partnership to acquire thgted with P in the merger. The continuity of interestash. Based on all the facts and circumstances, P in

stock in accordance with that partner’s inrequirement is not satisfied, because X acquired qubstance has exchanged solely cash for T stock in
terest in the partnership. proprietary interest in T for consideration other thafhe merger. The continuity of interest requirement is

(5) Successors and predecessoFr P stock, and a substantial part of the value of theot satisfied, because in substance P redeemed the

purposes of this paragraph (e), any refep{;gﬂe(gr(é)lrgﬁﬁiztsl,gc;lt-i(l)sn not preserved. See pa"%tobck ext_:hlanged :otr]a pr(l)prietfarg interest in T, and a
et : . substantial part of the value of the proprietary inter-

ence to the ISSUIr.]g corporation or the taf” Example 3. Participation by issuing corporationest in T is not preserved. See paragraph (e)(1) of
get corporation includes a reference tg post-merger sale A owns 80 percent of the T this section.
any successor or predecessor of such cateck and none of the P stock, which is widely held. Example 6. Purchase of issuing corporation
poration, except that the target corporak merges into P. In the merger, A receives P stoclstock through partnershipA owns 100 percent of
tion is not treated as a predecessor of tﬁéa(:d't_'t(;]”":ﬁ o:talnspnght_s tPUfiuagt ttO a; af;angtetr;ee stock of T and none of the stock of P. S is an 85
. . . . . ment wi 0 have P register the P stock under rcent partner in PRS. The other 15 percent of PRS
|ss_u mg corporation and the issuing corp Securities Act of 1933, as amended. P registers Al owneg by unrelated persons. T me?ges into P. In
ration is not treated as a successor of t@@)ck, and A sells the stock shortly after the mergethe merger, A receives P stock. In connection with
target corporation. No person who purchased the P stock from A is the merger, PRS purchases all of the P stock re-

(6) Examples.For purposes of the ex-person related to P within the meaning of paragrapteived by A in the merger for cash. Under paragraph
amples in this paragraph (e)(6), Pis the ié(g;@f) tch]f this f‘ecnct): Ulndefr t;;ar:::l)gr;apkll(sb(e')A(_1) grSISF)Q(g) _of this sgctioE, S as an $5dp(;|;:ent partnefr r?f

. ) . of this section, the sale of the P stock by Aiis di , is treated as having acquire ercent of the
;umg c_orporatlon, Tis the targ.et. Corporar-egarded because no person who purchased thePRtock exchanged for A’ST s?ock in thepmerger, and
tion, S is a wholly owned subsidiary of Pgiock from A is a person related to P within theas having furnished 85 percent of the cash paid by
all corporations have only one class oheaning of paragraph (e)(3) of this section. Th®RS to acquire the P stock. S is a person related to P
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under paragraphs (€)(3)())(A) and (B) of this section. 6. Adding paragraph (j)(3)(iv). substantially all of the properties of the
The continuity of interest requirement is not satis- 7 Removing paragraph (j)(4). merged corporation (other than stock of
fied, because S is treated as acquiring 85 percent of g - p o qasignating paragraphs (j)(5)the controlling corporation distributed in

the P stock issued in the merger, and a substanti . . . .
part of the value of the proprietary interestin T is noGS(G)' and (j)(7) as (j)(4), (1))(5), and the transaction). * * *

preserved. See paragraph (e)(2) of this section.  (j)(6), respectively. (iv) Paragraphs (j)(3)(ii) and (iii) of
Example 7. Exchange by acquiring corporation 9. Removing the parentheses arounithis section apply to transactions occur-
for direct interest.A owns 30 percent of the stock of the numbers in the paragraph headings feing after January 28, 1998, except that

T. P owns 70 percent of the stock of T, which waE : .
xample (1)throughExample (9)in -
not acquired by P in connection with the acquisition P ( ) 9 P ( ) they do not apply to any transaction oc

of T's assets. T merges into P. Areceives cash in thewly designated paragraph (j)(6). curring pursuant to a written agreement
merger. The continuity of interest requirement is 10. Adding paragraph (k). which is binding on January 28, 1998, and

satisfied, because P’s 70 percent proprietary interest The additions and revisions read as folat all times thereafter.
in T is exchanged by P for a direct interest in the agows:

sets of the target corporation enterprise. * * * * *
Example 8. Effect of general stock repurchas§1.368—2 Definition of terms. )
program. T merges into P, a corporation whose (k) Transfer of assets or stock in sec-

stock is widely held and publicly traded and that has (a) * * * The term does not embracetion 368(a)(1)(A), (B), (C), or (G) reorga-
one class of common stocl_< outstanding. In thgha mere purchase by one corporation dfizations—(1) General rule for transfers
merger, T shareholders receive common stock of Fhe properties of another corporation. Thto controlled corporations.Except as
Immediately after the merger, P repurchases a small h . . . . . . .
percentage of its common stock in the open mark&recedmg sentence applies to transactlon$herWI§e prowde_d n thIS_ S_eCtlon’ a
as part of its ongoing stock repurchase progranfCcurring after January 28, 1998, excegtansaction otherwise qualifying under
The repurchase program was not created or modhat it does not apply to any transactiosection 368(a)(1)(A), (B), (C), or (G)
fieq in cpnnectiqn with the acquisition of T. Conti-occurring pursuant to a written agreemeriivhere the requirements of sections
nuity of interest Is satisfied, because based on all %hich is binding on January 28, 1998, an854(b)(1)(A) and (B) are met) shall not be
the facts and circumstances, the redemption of a It h : . * - di lified b f the fact that t
small percentage of the P stock does not affect the"s"t all imes thereatter. ISqualitied by rea_son or the tact that par
shareholders’ proprietary interest in T, because it v x % % or all of the acquired assets or stock ac-
was not in connection with the merger, and the value quired in the transaction are transferred or
of the proprietary interest in T is preserved. See (fy *** If a transaction otherwise successively transferred to one or more

aragraph (e)(1) of this section. - . . ; ;
P Egarr?ple( 9)( l)\/laintenance of direct or indirect in-quallfles as a reorganization, a CorporauOﬁorporatlons controlled in each transfer

terest in issuing corporationX, a corporation, '€mMains a party to the reorganization evelpy the transferor corporation. Control is

owns all of the stock of each of corporations P anthough stock or assets acquired in the regiefined under section 368(c).
Z. Z owns all of the stock of T. T merges into P. Zganization are transferred in a transaction (2) Transfers following a reverse trian-
receives Rstock in the merger. Immediately‘thgr%escribed in paragraph (k) of this sectiorgular merger. A transaction qualifying
igesr tﬁzdp'Ztgg??gggﬁ/r;(‘j’vi';ht:;emrgngrt'ozxd'i("i'gg a transaction otherwise qualifies as a ré4nder section 368(a)(1)(A) by reason of
person related to P under paragraph (e)3)()(A) dP'd@nization, a corporation shall not ceagée application of section 368(a)(2)(E) is
this section. The continuity of interest requirement0 be a party to the reorganization soleliot disqualified by reason of the fact that
is satisfied, because X was an indirect owner of Py reason of the fact that part or all of th@art or all of the stock of the surviving
prior to the merger who maintains a direct or indirechgsets acquired in the reorganization agorporation is transferred or successively
proprietary interest in P, pr_eservingasub;tantial Ptansferred to a partnership in which thé&ransferred to one or more corporations
o) ot gy €6 N T SSansteror is a partner if the continuity ofcontrolled in each transfer by the trans-
business enterprise requirement is satiggror corporation, or because part or all of
(7) Effective date.This paragraph (e) fied. See §1.368-1(d). The precedinghe assets of the surviving corporation or
applies to transactions occurring aftethree sentences apply to transactions othe merged corporation are transferred or
January 28, 1998, except that it does neurring after January 28, 1998, except thauccessively transferred to one or more
apply to any transaction occurring purthey do not apply to any transaction occuicorporations controlled in each transfer
suant to a written agreement which igsing pursuant to a written agreemenby the transferor corporation.
binding on January 28, 1998, and at alvhich is binding on January 28, 1998, and (3) Examples. The following exam-

times thereafter. at all times thereafter. *** ples illustrate the application of this para-
Par. 4. Section 1.368-2 is amended by: e e e graph (k). Pis the issuing corporation and
1. Removing the second sentence of T is the target corporation. P has only one
paragraph (a) and adding two sentences in(j) * * * class of stock outstanding. The examples
its place. (3) *** are as follows:

2. Removing the second sentence of (i) Except as provided in paragraph Example 1. Transfers of acquired assets to con-
paragraph (f) and add'ng fOUI’ SentenceS (|k)(2) Of thIS SEC'[IOH, the COﬂtI’O”Ing Cor'troned corporationsl(i) Facts. Toperates a bakery

its place. poration must control the surviving corpowhich supplies delectable pastries and cookies to
3. Removing the second sentence iration immediately after the transaction. local retail stores. The acquiring corporate group
paragraph (j)(1). (iii) After the transaction, except asgir;‘:itéi‘fizna ‘l’jag\‘fvtri’soéobagrecir?t";d;;";tg‘i'g?‘é"'dle
4. REVi_Si_ng para@!raph 0)(3)(") prOVided in p_aragraph (k)(2) of this S€Chrsuant tc; a plan of rch))rganization, T transfers aI.I
5. Revising the first sentence in paration, the surviving corporation must holdgs its assets to S—1 solely in exchange for P stock,
graph (j)(3)(iii). substantially all of its own properties andvhich T distributes to its shareholders. S—1 owns 80
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