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This revenue procedure explains when and howAs®ociate Chief Counsel
(Domestic), theAssociate Chief Counsel (Employee Benefits and Exemgar@zations),
the Associate Chief Counsel (Enforcement Litigation), andAksociate Chief Counsel
(International) give technical advice to a district director or a chief, appdiaks. oft also
explains the rights a taxpayer has when a district director or a chief, appié=ds of
requests technical advice regarding a tax matter

For purposes of this revenue procedure—

(1) any reference to district director or distridliad includes their respectivefimes or
when appropriate, th&ssistant Commissioner (International) or the director of an Internal
Revenue Service Center;

(2) any reference to chief, appeal§iae, includes, when appropriate, the assistant re
gional director of appeals (lz& case);

(3) any reference to chief, examination division, includes, when appropriate, the chief,
employee plans/exemptganizations division;

(4) any reference to appealdicér includes, when appropriate, the team chief;

(5) the term “taxpayer” includes all persons subject to any provision of the Internal Rev
enue Code (including issuers of § 103 obligations) and, when appropriate, their representa
tives; and

(6) the term “national dite” refers to the Gice of Associate Chief Counsel (Domestic),
the Ofice of Associate Chief Counsel (Employee Benefits and Exemgai@zations), the
Office of Associate Chief Counsel (Enforcement Litigation), or th&c®fof Associate
Chief Counsel (International), as appropriate.

The revenue procedure is updated annually as the second revenue procedure of the year
but may be modified or amplified during the year

“Technical advice” means advice or guidance in the form of a memorandum furnished
by the national dice upon the request of a district director or a chief, appefite of
submitted in accordance with the provisions of this revenue procedure, in response to any
technical or procedural question that develops during any proceeding on the interpretation
and proper application of tax lawax treaties, regulations, revenue rulings, notices, or
other precedents published by the nationdicefto a specific set of facts. Such
proceedings include: (1) the examination of a taxpgayeturn; (2) the consideration of a
taxpayets claim for refund or credit; (3) any matter under examination or in appeals
pertaining to tax-exempt bonds or mortgage credit certificates; and (4) any other matter
involving a specific taxpayer under the jurisdiction of the chief, examination division, or
the chief, appeals fife. They also include processing and considering nondocketed cases
in an appeals €ite but do not include cases in which the issue in the case is in a docketed
case for any taxable yeaif, howevey a case is docketed for an estate tax issue of a
taxpayer while a request for technical advice on the same issue of the same taxpayer is
pending, the national éite may issue the technical advice memorandum if the
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SECTION 5. MAY
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§ 301.9100 REQUESMADE
DURING THE COURSE OF

appropriate appeals fider and government counsel agree, by memorandum, to the
issuance of the technical advice memorandum.

Technical advice helps Internal Revenue Service personnel close cases and alse helps
tablish and maintain consistent holdings throughout the Servicdistrict director or a
chief, appeals dite, may raise an issue in any tax period, even though technical advice
may have been asked and furnished for the same or similar issue for another tax period.

Technical advice does not include legal advice furnished to the district or apfiieals of
in writing or orally other than advice furnished pursuant to this revenue procedure. In ac
cordance with sectionl101 of this revenue procedure, a taxpayeequest for referral of
an issue to the nationalficke for technical advice will not be denied merely because the
national ofice has provided legal advice, other than advice furnished pursuant to this rev
enue procedure, to the district or appedic®in the matter

.01 The instructions of this revenue procedure apply to requests for technical advice o
any issue under the jurisdiction of thesociate Chief Counsel (Domestic), th&sociate
Chief Counsel (Employee Benefits and Exempgabizations), or thé&ssociate Chief
Counsel (International), and on certain issues under the jurisdiction Afsbeiate Chief
Counsel (Enforcement Litigation). See section 3 of. Revc. 981, this Bulletin, for a de-
scription of the principal subject matters of jurisdiction.

.02 The jurisdiction of thé\ssociate Chief Counsel (Domestic) extends to issuing tech-
nical advice under § 526 (shipownepsbtection and indemnity associations) and 8 528
(certain homeowners associations).

.01 The procedures for obtaining technical advice specifically applicable to federal
alcohol, tobacco, and firearms taxes under subtitle E of the Code are under the jurisdictic
of the Bureau oflcohol, Tobacco and Firearms.

.02 The procedures for obtaining technical advice specifically on issues under the
jurisdiction of theAssistant Commissioner (Employee Plans and Exemgar@zations)
are found in RevProc. 98-5, this Bulletin. Howevehe procedures under ReRroc.
98-2 (this revenue procedure) must be followed for obtaining technical advice on issue
pertaining to tax-exempt bonds and mortgage credit certificates.

.03 Even though théssociate Chief Counsel (Domestic) has jurisdiction for issuing
technical advice under 8§ 521, the procedures underfReg. 98-5 and Refroc. 90-27,
1990-1 C.B. 514, as well as § 601.201(n) of the Statement of Procedural RulesiR26 C.F
§ 601.201(n) (1997)), must be followed.

Sec. 5



AN EXAMINA TION?

A § 301.9100 equest
is a letterruling r equest

Statute of limitations

Address to send a
§ 301.9100 equest
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.01 A request for an extension of time for making an election or other application for
relief under 8 301.9100-3 of the Procedure Adcdhinistration Regulations is a letter
ruling request even if the request is submitted after the examination of the tagpayer
return has begun or after the issues in the return are being considered by an dppeals of
or a federal court.Therefore, a § 301.9100 request should be submitted pursuant.to Rev
Proc. 98-1 (including the payment of the applicable user fee listagpiendixA of Rev
Proc. 98-1).Seesection 5.02 of ReProc. 98-1.

.02 The running of any applicable period of limitations is not suspended for the period
during which a 8 301.9100 request has been fileee§ 301.9100-3(d)(2). If the period
of limitations on assessment under § 6501(a) for the taxable year in which an election
should have been made or any taxable year that would have bestadaby the election
had it been timely made will expire before receipt of a § 301.9100 letter ruling, the
Service ordinarily will not issue a § 301.9100 rulingee§ 301.9100-3(c)(1)(ii).There
fore, the taxpayer must secure a consent under § 6501(c)(4) to extend the period of
limitations on assessment. Note that the filing of a claim for refund underl§168% not
extend the period of limitations on assessment. If § 301.9100 relief is granted, the Service
may require the taxpayer to consent to an extension of the period of limitations on
assessmeniSee§ 301.9100-3(d)(2).

.03 Pursuant to section 8.03(1) of R&roc. 98-1, a § 301.9100 request, together with
theappropriate user fee, must be submitted by the taxpayer Assleiate Chief Counsel
(Domestic), theAssociate Chief Counsel (Employee Benefits and Exemgai@zations),
the Associate Chief Counsel (Enforcement Litigation), or Associate Chief Counsel
(International), as appropriatéThe package should be marked: RULING REQUEST
SUBMISSION. SedéppendixA of Rev Proc. 98—1 for the appropriate user fee.

(a) A §301.9100 request should be sent to the following address:

Internal Revenue Service
Attn: CC:DOM:CORP:T
P.O. Box 7604

Ben Franklin Station
Washington, DC 20044

However if a private delivery service is used, the address is:

Internal Revenue Service
Attn: CC:DOM:CORP:T

1111 Constitution Avenue, N.W
Washington, DC 20224

(b) A 8 301.9100 request may also be hand delivered:

(i) To the drop box at the 12th Street entrance 1dfl IConstitutionAvenue, N.W,
Washington, DC. No receipt will be given at the drop box; or

(i) Between the hours of 8:15 a.m. and 5:00 p.m. to:

Courier’s Desk

Internal Revenue Service
Attn: CC:DOM:CORP:T

1111 Constitution Avenue, N.W
Washington, DC

A receipt will be given at the courisrdesk.
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SECTION 7. WHEN
SHOULD TECHNICAL
ADVICE BE REQUESTED?

Uniformity of position
lacking

When technical advice
can be requested

.04 If the taxpaye's return for the taxable year in which an election should have
been made or any taxable year that would have béecteaf by the election had it been
timely made is being examined by a distridicaf or considered by an appealfic# or a
federal court, the taxpayer must notify the nationfitef See§ 301.9100-3(e)(4)(i) and
section 5.02(3) of Rewroc. 98—-1.The national dfce will notify the appropriate district
director, appeals dicer, or government counsel that a § 301.9100 request has been
submitted to the national fafe. The examining dicer, appeals dicer, or government
counsel is not authorized to deny consideration of a § 301.9100 redhestetter ruling
will be mailed to the taxpayer and a copy will be sent to the appropriate district director
appeals dfcer, or government counsel.

.01 The district director or chief, appealdio#, determines whether to request technical
advice on any issue being considered. Each request must be submitted through chanr
and signed by a person who is authorized to sign for the district director or chief, appea
office.

.02 While a case is under the jurisdiction of a district director or chief, appdiaks, af
taxpayer may request in writing or orally to the examinirfac@f or appeals @iter that
an issue be referred to the nationdiceffor technical advice.

.01 Technical advice should be requested when there is a lack of uniformity regarding
the disposition of an issue or when an issue is unusual or complex enough to warrar
consideration by the nationalfice.

.02 The provisions of this revenue procedure apply only to a case under the jurisdictiol
of a district director or chief, appealdioé. Technical advice may also be requested on
issues considered in a prior appeals disposition, not based on mutual concessions for 1
same tax period of the same taxpayfethe appeals éite that had the case concurs in the
request.

A district director may not request technical advice on an issue if an apdeasiof
currently considering an identical issue of the same taxpayer (or of a related taxpaye
within the meaning of 8 267 or a member of diliated group of which the taxpayer is
also a member within the meaning of § 1504) unless the appBeds afyrees, by memo
randum, to the submission of the request for technical ad&icase remains under the ju
risdiction of the district director even though an appediseofias the identical issue under
consideration in the case of another taxpayer (not related within the meaning of 8§ 267 «
§ 1504) in an entirely diérent transactionWith respect to the same taxpayer or the same
transaction, when the issue is under the jurisdiction of an appéeésarfd the applicabil
ity of more than one kind of federal tax is dependent upon the resolution of that issue, a di
trict director may not request technical advice on the applicability of any of the taxes in
volved unless the appealdioér agrees, by memorandum, to the submission of the request
for technical advice.

A district director or chief, appealsfick, also may not request technical advice on an
issue if the same issue of the same taxpayer (or of a related taxpayer within the meaning
§ 267 or a member of anfiliited group of which the taxpayer is also a member within the
meaning of § 1504) is in a docketed case for the same taxpayer (or for a related taxpayer
a member of an fifiated group of which the taxpayer is also a member) for any taxable
year If, howevera case is docketed for an estate tax issue of a taxpayer while a request f

Sec. 7.02
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technical advice on the same issue of the same taxpayer is pending, the nditenalayf
issue the technical advice memorandum if the appropriate appkeds ahd government
counsel agree, by memorandum, to the issuance of the technical advice memorandum.

.03 Once an issue is identified, all requests for technical advice should be made at
the earliest possible stage in any proceedifige fact that the issue is raised late in the
examination or appeals process should not influence, howeaneedistrict or appeals
office’s decision to request technical advice.

.01 In an efort to promote expeditious processing of requests for technical advice, the
national ofice generally will meet with the district or appealfagf and the taxpayer prior
to the time a request for technical advice is submitted to the natidical. ofn cases in-
volving very complex issues, the district or appedic®find the taxpayer are encouraged
to request a pre-submission conferenéerequest for a pre-submission conference
should be made, howevanly after the district or appealdioé determines that it likely
will request technical advice and only after all parties agree that a pre-submission
conference should be requested.

.02 A pre-submission conference is intended to facilitate agreement between the parties
as to the appropriate scope of the request for technical advice, the factual information to
be included in the request for technical advice, any collateral issues that either should or
should not be included in the request for technical advice, and any other substantive or
procedural considerations that will allow the nationdicefto provide the parties with
technical advice as expeditiously as possible.

A pre-submission conference is not intended to create an alternative procedure for-determin
ing the merits of the substantive positions advocated by the district or apfiealsrdby the
taxpayer The conference is intended only to facilitate the overall technical advice process.

.03 A request for a pre-submission conference must be submitted in writing by the
district or appeals fite. The request should identify the associate or assistant chief
counsel dice expected to have jurisdiction over the request for technical advVice.
request should include a brief explanation of the primary issue so that an assignment to the
appropriate branch can be made. Coordination with district counsel is strongly en
couraged. If the request involves a designated issue or industry under the Industry
Specialization Program, coordination with the issue or industry specialist is also strongly
encouraged.

An original and one copy of the request should be submitted to the appropriate address
listed in section 9.03 of this revenue procedure.

.04 Within 5 working days after it receives the request, the branch assigned responsi-
bility for conducting the pre-submission conference will contact the district or appeals
office to arrange a mutually convenient time for the parties to meet in the natificel of
The district or appeals fafe will be responsible for coordinating with the taxpayer as well
as with any other Service personnel whose attendance the district or appieals of
believes would be appropriate.

.05 Pre-submission conferences generally will be held in person in the natifioal of
However if the district or appeals fade personnel or the taxpayer is unable to attend the
conference, the conference may be conducted by telephone.

.06 At least 10 working days before the scheduled pre-submission conference, the
district or appeals &ite and the taxpayer should submit to the natiorfadeof statement
of the pertinent facts (including any facts in dispute), a statement of the issues that the
parties would like to discuss, and any legal analysis, authorities, or background documents



Pre-submission confegnce
may not be taped

Discussion of substantive
issues is not binding
on the Service

SECTION 9. WHAT MUST
BE INCLUDED IN THE
REQUEST FOR TECHNICAL
ADVICE?

Statement of issues, facts,
law, and arguments

that the parties believe would facilitate the nationite®s understanding of the issues to
be discussed at the conferencEhe legal analysis provided for the pre-submission
conference need not be as fully developed as the analysis that ultimately will accompar
the request for technical advice, but it should allow the natiorfadeofo become
reasonably informed regarding the subject matter of the conference prior to the meetin
The district or appeals fage or the taxpayer should ensure that the natioffigeafeceives

a copy of any required power of attorn@yeferably on Form 2848, Power Aftorney

and Declaration of Representative.

.07 Because pre-submission conference procedures are informal, no tape, stenograph
or other verbatim recording of a conference may be made by any party

.08 Any discussion of substantive issues at a pre-submission conference is advisol
only, is not binding on the Service in general or on th&c®fof Chief Counsel in
particular and cannot be relied upon as a basis for obtaining retroactive relief under th
provisions of § 7805(b).

.01 Whether initiated by the taxpayer or by a district or appedisepfa request for
technical advice must include the facts and the issues for which technical advice i
requested and also a written statement clearly stating the applicable law amgghhents
in support of both the Serviseand the taxpayer positions on the issue or issues.

(1) Taxpayer must submit statement if taxpayerinitiates request fortechnical ad
vice. If the taxpayer initiates the request for technical advice, the taxpayer must submit t¢
the examining dicer or appeals €iter, at the time the taxpayer initiates the request, a
written statement—

(a) stating the facts and the issues;
(b) explaining the taxpay&s position;

(c) discussing any relevant statutory provisions, tax treaties, court decisions; regula
tions, revenue rulings, revenue procedures, notices, or any other authority supporting tt
taxpayets position; and

(d) stating the reasons for requesting technical advice.

If the examining dfcer or appeals €iter determines that technical advice will be re
quested, the taxpaysrstatement will be forwarded to the nationdicefwith the request
for technical advice.

(2) Taxpayer is encouraged to submit statement if Service initiatesequest for
technical advice. If the request for technical advice is initiated by a district or appeals of
fice, the taxpayer is encouraged to submit the written statement described in sectic
9.01(1) of this revenue procedure. If the taxpayer submits this statement, it will be for
warded to the national fage with the request for technical advice. If the taxpaystate
ment is received after the request for technical advice has been forwarded to the natior
office, the statement will be forwarded to the nationfiteffor association with the tech
nical advice request.

(3) Statement of authorities contraly to taxpayer's position. Whether the request for
technical advice is initiated by the taxpayer or by a district or appédiaks, dfie taxpayer is
also encouraged to comment on any legislation (or pending legislation), tax treaties, reg
lations, revenue rulings, revenue procedures, or court decisions contrary to the taxpayel
position. If the taxpayer determines that there are no contrary authorities, a statement
this efect would be helpful. If the taxpayer does not furnish either contrary authorities or a

Sec. 9.01
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statement that none exists, the Service, in complex cases or those preséintifigodifiovel
issues, may request submission of contrary authorities or a statement that nane exists

.02 The text of a technical advice memorandum is open to public inspection under
§ 6110(a). The Service deletes certain information from the text before it is made avail-
able for inspection.To help the Service make the deletions required by1®(@), the
taxpayer must provide a statement indicating the deletions desired (“deletions statement”).
If the taxpayer does not submit the deletions statement, the Service will follow the
procedures in section 10.05 of this revenue procedure.

A taxpayer who wants only names, addresses, and identifying numbers deleted should
state this in the deletions statement. If the taxpayer wants more information deleted, the
deletions statement must be accompanied by a copy of the technical advice request and
supporting documents on which the taxpayer should bracket the material to be deleted.
The deletions statement must indicate the statutory basis unded@)efbr each proposed
deletion.

If the taxpayer decides to ask for additional deletions before the technical advice memo
randum is issued, additional deletions statements may be submitted.

The deletions statement must not appear in the request for technical advice but, instead,
must be made in a separate document.

The deletions statement must be signed and dated by the taxpayer or the ‘sgpayer
thorized representativéd stamped signature is not permitted.

The taxpayer should follow these same procedures to propose deletions from any addi
tional information submitted after the initial request for technical adviae.additional
deletions statement, howeyé not required with each submission of additional inferma
tion if the taxpayes initial deletions statement requests that only names, addresses, and
identifying numbers are to be deleted and the taxpayer wants only the same information
deleted from the additional information.

.03 The district or appeals fide should use Form 4463, RequestTechnicalAdvice,
for transmitting a request for technical advice to the natiorimeofising the addresses
listed below

Internal Revenue Service
Attn: CC:DOM:CORP:T
P.O. Box 7604

Ben Franklin Station
Washington, DC 20044

Internal Revenue Service
Attn: C:AP:FS

Box 68

901 D Steet, S.W
Washington, DC 20024

.04 The district or appeals fide must submit: (1) two copies of the request for technical
advice to the national fife; and (2) one copy of the request for technical advice to the
issue or industry specialist if the request involves a designated issue or industry under the
Industry Specialization Program.

.05 Any authorized representative, as described in section 8)0d{Rev Proc. 98-1,
whether or not enrolled to practice, must comply Witeasury Department Circular No.
230 (31 C.R. part 10 (1997)) and with the conference and practice requirements of the
Statement of Procedural Rules (26 .€.F8 601.501-601.509 (1997)). It is preferred that
Form 2848, Power dhttorney and Declaration of Representative, be used with regard to
requests for technical advice under this revenue procedure.



SECTION 10. HOW ARE
REQUESTS HANDLED?

Taxpayer notified

Conference ofered
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.01 Regardless of whether the taxpayer or the Service initiates the request for technic
advice, the district or appealsfioé: (1) will notify the taxpayer that technical advice is
being requested; and (2) at or before the time the request is submitted to the nation
office, will give to the taxpayer a copy of theggaments that were provided to the national
office in support of the Serviceposition.

If the examining dicer or appeals @iter initiates the request for technical advice, he or
she will give to the taxpayer a copy of the statement of the pertinent facts and the issu
proposed for submission to the nationdioef.

This section 10.01 does not apply to a technical advice memorandum described in se
tion 10.07 of this revenue procedure.

.02 When notifying the taxpayer that technical advice is being requested, the
examining oficer or appeals diter will also tell the taxpayer about the right to a
conference in the nationalfafe if an adverse decision is indicated and will ask the
taxpayer whether such a conference is desired.

.03 If the examining dfcer or appeals diter initiates the request for technical advice,
the taxpayer has 10 calendar days after receiving the statement of facts and specific issl
to submit to that diicer a written statement specifying any disagreement on the facts and
issues. A taxpayer who needs more than 10 calendar days must justify in writing the
request for an extension of timéhe extension is subject to the approval of the chief,
examination division, or the chief, appealSaaf.

After receiving the taxpay&s statement of the areas of disagreement, evéoyt ef
should be made to reach an agreement on the facts and the specific points at issue bef
the matter is referred to the nationdicd. If an agreement cannot be reached, the district
or appeals dice will notify the taxpayer in writing Within 10 calendar days after receiv
ing the written notice, the taxpayer may submit a statement of the ta’pagderstanding
of the facts and the specific points at issAetaxpayer who needs more than 10 calendar
days to prepare the statement of understanding must justify in writing the request for an e
tension of time.The extension is subject to the approval of the chief, examination division,
or the chief, appealsfife. Both the statements of the taxpayer and the district or appeals
office will be forwarded to the nationalffe with the request for technical advice.

When the district director or the chief, appeaficef and the taxpayer cannot agree on
the material facts and the request for technical advice does not involve the issue of wheth
a letter ruling should be modified or revoked, the nationfidefat its discretion, may
refuse to provide technical advice. If the nationfitefchooses to issue technical advice,
the national dfce will base its advice on the facts provided by the district or appédiis. of

If a request for technical advice involves the issue of whether a letter ruling should be
modified or revoked, the nationalffiok will issue technical advice.

.04 If the taxpayer initiates the request for technical advice and the taipayate-
ment of the facts and issues is not wholly acceptable to the district or apfiiealstioé
Service will notify the taxpayer in writing of the areas of disagreemEme. taxpayer has
10 calendar days after receiving the written notice to reply té itaxpayer who needs
more than 10 calendar days must justify in writing the request for an extension of time
The extension is subject to the approval of the chief, examination division, or the chief
appeals dfce.

If an agreement cannot be reached, both the statements of the taxpayer and the district
appeals dice will be forwarded to the nationalfiwfe with the request for technical advice.
When the disagreement involves material facts essential to the preliminary assessment
the case, the district director or the chief, appedilsepimay refuse to refer a taxpayerini
tiated request for technical advice to the natioratef

Sec. 10.04
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If the district director or the chief, appealdicd, submits a case involving a disagree
ment of the material facts, the nationdia, at its discretion, may refuse to provide tech
nical advice. If the national fide chooses to issue technical advice, the natiorii@leof
will base its advice on the facts provided by the district or appdais.of

.05 When the district or appealsfiok initiates the request for technical advice, the tax-
payer has 10 calendar days after receiving the statement of facts and issues to be sub-
mitted to the national &€e to provide the deletions statement required underl8(6)L
Seesection 9.02 of this revenue procedure. If the taxpayer does not submit the deletions
statement, the district director or the chief, appedisepfwill tell the taxpayer that the
statement is required.

When the taxpayer initiates the request for technical advice and does not submit a dele
tions statement with the request, the district director or the chief, appkeds will ask
the taxpayer to submit the statement. If the district director or the chief, apgeas of
does not receive the deletions statement within 10 calendar days after asking the taxpayer
for it, the district director or the chief, appealSad, may decline to submit the request for
technical advice.

However if the district director or the chief, appealfiad, decides to request technical
advice, whether initiated by the district or appeaficefor by the taxpayein a case in
which the taxpayer has not submitted the deletions statement, the nafiicealif make
those deletions that the Commissioner of Internal Revenue determines are required by
§ 6110(c).

.06 The requirements for submitting statements and other materials or proposed
deletions in technical advice memorandums before public inspection is allowed do not to
apply torequests for any documents to the extent that § 6104 applies.

.07 The provisions of this section (about referring issues upon the taipagquest,
telling the taxpayer about the referral of issues, giving the taxpayer a copy of the
arguments submitted, submitting proposed deletions, and granting conferences in the
national ofice) do not apply to a technical advice memorandum described in
§ 6110(g)(5)(A) that involves a matter that is the subject of or is otherwise closely related
to a criminal or civil fraud investigation, or a jeopardy or termination assessment.

In these cases, a copy of the technical advice memorandum is given to the taxpayer after
all proceedings in the investigations or assessments are complete, but before the Commis
sioner mails the notice of intention to disclose the technical advice memorandum under
§ 6110(f)(1). The taxpayer may then provide the statement of proposed deletions te the na
tional ofice.

.01 If the examining dfcer or appeals diter concludes that a taxpajerequest for
referral of an issue to the nationalicé for technical advice does not warrant referral, the
examining dficer or appeals diter will tell the taxpayer A taxpayetls request for such a
referral will not be denied merely because the natiorimleoprovided legal advice, other
than advice furnished pursuant to this revenue procedure, to the district or apijEals of
on the matter
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Taxpayer notified

.02 The taxpayer may appeal the decision of the examinificeofor appeals &iter
not to request technical advic&o do so, the taxpayer must submit to théicef, within
10 calendar days after being told of the decision, a written statement of the facésidaw
arguments on the issue and the reasons why the taxpayer believes the matter should
referred to the national fide for technical advice A taxpayer who needs more than 10
calendar days must justify in writing the request for an extension of flihe.extension
is subject to the approval of the chief, examination division, or the chief, appfeads of

.03 The examining dicer or appeals @iter submits the taxpayer statement through
channels to the chief, examination division, or the chief, appefte,oflong with the
examining dficer's or appeals fiter's statement of why the issue should not be referred
to the national dice. The chief determines on the basis of the statements whether
technical advice will be requested.

If the chief determines that technical advice is not warranted and proposes to deny tt
request, the taxpayer is told in writing about the determination. In the letter to the taxpaye
the chief states the reasons for the proposed denial (except in unusual situations wh
doing so would be prejudicial to the best interests of the GovernmEmt)taxpayer has
10 calendar days after receiving the letter to notify the chief of agreement or disagreeme
with the proposed denial.

.04 The taxpayer may not appeal the decision of the chief, examination division, or the
chief, appeals fite, not to request technical advice from the natiorfadeaf Howevey if
the taxpayer does not agree with the proposed denial, all data on the issue for whic
technical advice has been sought, including the taxjsaweitten request and statements,
will be submitted to théssistant Commissioner (Examination), tAesistant
Commissioner (International), or the National DirectofAppeals, as appropriate.

TheAssistant Commissioner (Examination), #esistant Commissioner (International), or
the National Director oAppeals, as appropriate, will review the proposed denial solely on the
basis of the written record, and no conference will be held with the taxpayer or the taxpayer
representative The Assistant Commissioner (Examination), #esistant Commissioner @n
ternational), or the National DirectorAppeals may consult with the nationdiicé, if neces
sary and will notify the district dice or appeals @ite within 45 calendar days of receiving all
the data regarding the request for technical advice whether the proposed denial is approved
disapproved.The district ofice or appeals fite will then notify the taxpayer

While the matter is being reviewed, the distridtaef or appeals @ite suspends action
on the issue (except when the delay would prejudice the Goversrirgatest).

The provisions of this revenue procedure in regard to review of the proposed denial of
request for technical advice continue to be applicable in those situations in which the at
thority normally exercised by the district director or chief, appedisepthas been dele
gated to another fifial.

.01 Once a request for technical advice has been sent to the natibioa) ofly a
district director or a chief, appealsfioé, may withdraw a request for technical advice.
He or she may ask to withdraw a request at any time before the responding transmitt
memorandum for the technical advice is signed.

The district director or the chief, appealficd, as appropriate, must notify the taxpayer
in writing of an intent to withdraw the request for technical advice except—

(1) when the period of limitations on assessment is about to expire and the taxpayer h
declined to sign a consent to extend the period; or

Sec. 12.01
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(2) when such notification would be prejudicial to the best interests of the Government.

If the taxpayer does not agree that the request for technical advice should be withdrawn,
the procedures in sectiodl bf this revenue procedure must be followed.

.02 When a request for technical advice is withdrawn, the natiofieéohay send its
views to the district director or the chief, appealBcef when acknowledging the
withdrawal request. In an appeals case, acknowledgment of the withdrawal request
should be sent to the appropriate appedisepfthrough the National Director 8ppeals,
C:AP:FS. In appropriate cases, the subject matter may be published as a revenue ruling or
as a revenue procedure.

.01 If, after the technical advice request is analyzed, it appears that technical advice
adverse to the taxpayer will be given, and if a conference has been requested, the taxpayer
will be informed, by telephone if possible, of the time and place of the conference.

.02 The conference must be held within 21 calendar days after the taxpayer is con-
tacted. If conferences are being arranged for more than one request for technical advice
for the same taxpayethey will be scheduled to cause the least inconvenience to the
taxpayer The national dfce will notify the examining dfcer or appeals @iter of the
scheduled conference and willfef the examining dfcer or appeals dicer the
opportunity to attend the conferenc@&he Assistant Commissioner (Examination), the
Assistant Commissioner (International), the National DirectoApdeals, the district
director or the chief, appealsfafe, may designate other Service representatives to attend
the conference in lieu of, or in addition to, the examinitiigerf or appeals éiter.

.03 An extension of the 21-day period will be granted only if the taxpayer justifies it in
writing and the assistant chief counsel of thficefto which the case is assigned approves
the request. No extension will be granted without the approval of the assistant chief
counsel. Except in rare and unusual circumstances, the natificalafl not agree to an
extension of more than 10 working days beyond the end of the 21-day period.

The taxpayes request for extension must be submitted before the end of the 21-day pe
riod, and should be submitted ciently before the end of this period to allow the national
office to considerand either approve or dertile request before the end of the 21-day pe
riod. If unusual circumstances near the end of the 21-day period make a timely written re
guest impractical, the nationalfice should be told orally before the end of the period
about the problemThe written request for extension must be submitted to the natienal of
fice promptly after the oral requesthe taxpayer will be told promptly (and later in writ
ing) of the approval or denial of a requested extension.

.04 There is no right to appeal the denial of a request for extension. If the national of-
fice is not advised of problems with meeting the 21-day period or if the written request is
not sent promptly after the nationafioé is notified of problems with meeting the 21-day
period, the case will be processed on the basis of the existing record.

.05 A taxpayer is entitled by right to only one conference in the natiofieé afnless
one of the circumstances discussed in section 13.09 of this revenue procedurd kigsts.
conference is normally held at the branch level. It is attended by a person who has
authority to sign the transmittal memorandum (discussed in section 15.14 of this revenue
procedure) on behalf of the branch chief.

When more than one branch has taken an adverse position on an issue in the request or
when the position ultimately adopted by one branch wilchfanother branct’determina
tion, a representative from each branch with authority to sign for the branch chief will at
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tend the conference. If more than one subject is discussed at the conference, the discuss
constitutes a conference for each subject.

To have a thorough and informed discussion of the issues, the conference usually is he
after the branch has had an opportunity to study the case. Howevexpayer may fe
quest that the conference of right be held earlier in the consideration of the case than t
Service would ordinarily designate.

The taxpayer has no right to appeal the action of a branch to an assistant chief counsel
to any other Service fi¢ial. But see section 13.09 of this revenue procedure for situations
in which the Service may fefr additional conferences.

.06 Because conference procedures are informal, no tape, stenographic, or othe
verbatim recording of a conference may be made by any. party

.07 In the event of a tentatively adverse determination, the taxpayer may request, i
writing, a delay of the conference so that the taxpayer can prepare and submit a brit
requesting relief under § 7805(b) (discussed in section 18 of this revenue procétere).
assistant chief counsel of thefiogé to which the case is assigned will determine whether
to grant or deny the request for delaying the conference. If such request is granted, tl
Service will schedule a conference on the tentatively adverse decision and the § 7805(
relief request within 10 days of receiving the taxp&y&r 7805(b) requestThere is no
right to appeal the denial of a request for delaying the conference. See section 18.04
this revenue procedure for the conference procedures if the § 7805(b) request is ma
after the conference on the substantive issues has been held.

.08 The senior Service representative at the conference ensures that the taxpayer t
full opportunity to present views on all the issues in quesfidre Service representatives
explain the tentative decision on the substantive issues and the reasons for it.

If the taxpayer requests relief under 8§ 7805(b) (regarding limitation of retroactive ef
fect), the Service representatives will discuss the tentative recommendation concerning tl
request for relief and the reason for the tentative recommendation.

No commitment will be made as to the conclusion that the Service will finally adopt re
garding the outcome of the § 7805(b) issue or on any other issue discussed.

.09 The Service will der the taxpayer an additional conference if, after the conference
right, an adverse holding is proposed on a new issue or on the same issue but on ground
different from those discussed at the first conference.

When a proposed holding is reversed at a higher level with a result less favorable to tt
taxpayey the taxpayer has no right to another conference if the groundgumemts on
which the reversal is based were discussed at the conference of right.

The limitation on the number of conferences to which a taxpayer is entitled does-not pre
vent the national éite from inviting a taxpayer to attend additional conferences, including
conferences with an fa¢ial higher than the branch level, if nationalicé personnel think
they are necessanBuch conferences are noteoéd as a matter of course simply because
the branch has reached an adverse decision. In general, conferences with highdir-level o
cials are dered only if the Service determines that the case presents significant issues ¢
tax policy or tax administration and that the consideration of these issues would be er
hanced by additional conferences with the taxpayer

In accordance with section 13.02 of this revenue procedure, the examiigeg @fap
peals dficer will be ofered the opportunity to participate in any additional taxpayen
ference, including a conference with afiaiél higher than the branch level. Section 13.02
of this revenue procedure also provides that other Service representatives are allowed
participate in the conference.
Sec. 13.09
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.10 Within 21 calendar days after the conference, the taxpayer must furnish to the
national ofice any additional data, lines of reasoning, precedents, etc., that the taxpayer
proposed and discussed at the conference but did not previously or adequately present in
writing. This additional information must be submitted by letter with a penalties of
perjury statement in the form described in section1{%)1of this revenue procedure.

The taxpayer must also send a copy of the additional information to the district director
or the chief, appeals fafe, for comment. Any comments by the district director or the
chief, appeals €ite, must be furnished promptly to the appropriate branch in the national
office. If the district director or the chief, appealfaaf, does not have any comments, he
or she must notify the branch representative promptly

If the additional information would have a significant impact on the facts in the request
for technical advice, the nationafiog will ask the district director or the chief, appeals of
fice, for comment on the facts contained in the additional information submittexddis
trict director or the chief, appealdiog, will give the additional information prompt atten
tion.

If the additional information is not received within 21 calendar days, the technical ad
vice memorandum will be issued on the basis of the existing record.

An extension of the 21-day period may be granted only if the taxpayer justifies it-in writ
ing and the assistant chief counsel of tHeeefto which the case is assigned approves the
extension. Such extension will not be routinely granfek procedures for requesting an
extension of the 21-day period and notifying the taxpayer of the Serdeeision are the
same as those in sections 13.03 and 13.04 of this revenue procedure.

.11 Infrequently taxpayers request that their conference of right be held by telephone.
This request may occufor example, when a taxpayer wants a conference of right but
believes that the issue involved does not warrant incurring the expense of traveling to
Washington, DC. If a taxpayer makes such a request, the branch chief, senior technician
reviewer (or senior technical reviewer), or assistant to the branch chief (or assistant branch
chief) of the branch to which the case is assigned will decide if it is appropriate in the
particular case to hold the conference of right by telephone. If the request is approved, the
taxpayer will be advised when to call the Service representatives (not a toll-free call).

In accordance with section 13.02 of this revenue procedure, the examiigeg @fap
peals oficer will be offered the opportunity to participate in the telephone conference.
Section 13.02 of this revenue procedure also provides that other Service representatives are
allowed to participate in the conference.

.01 The taxpayer or the taxpaygmrepresentative may obtain information on the status
of the request for technical advice by contacting the district or appdils tifat re-
guested the technical advice. See section 15.09 of this revenue procedure concerning the
time for discussing the tentative conclusion with the taxpayer or the taxXpgayer
representative. See section 16.02 of this revenue procedure regarding discussions of the
contents of the technical advice memorandum with the taxpayer or the tadpayer
representative.

.02 The branch representative or branch chief assigned to the technical advice request
will give status updates on the request once a month to the district director or chief, ap-
peals ofice. In addition, a district director or a chief, appeafcef may get current
information on the status of the request for technical advice by calling the person whose
name and telephone number are shown on the acknowledgement of receipt of the request
for technical advice.
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See section 15.10 of this revenue procedure about discussing the final conclusions wi
the district or appealsfide. Furtherthe district director or the chief, appeal§aaf, will
be notified at the time the technical advice memorandum is mailed.

.01 The authority to issue technical advice on issues under the jurisdiction of the
Associate Chief Counsel (Domestic) hagédy been delegated to the branch chiefs in the
offices of theAssistant Chief Counsel (Corporate), #esistant Chief Counsel (Financial
Institutions and Products), tiesistant Chief Counsel (Incormiex andAccounting), and
theAssistant Chief Counsel (Passthroughs and Special Industries).

The branch chiefs in the fife of Associate Chief Counsel (Employee Benefits and Ex
empt Oganizations) and in the fiife of Associate Chief Counsel (International) havgddy
been delegated the authority to issue technical advice on issues under their jurisdiction.

The authority to issue technical advice on issues under the jurisdiction/Addbeiate
Chief Counsel (Enforcement Litigation) hagglely been delegated to the branch chiefs in
the ofice of theAssistant Chief Counsel (General Litigation).

.02 A request for technical advice generally is given priority and processed expediiously
As soon as the request for technical advice is assigned, the branch representative analy
the file to see whether it meets all requirements of sections 6, 7, and 9 of this revent
procedure.

However if the request does not comply with the requirements of section 9.02 of this
revenue procedure relating to the deletions statement, the Service will follow the procedur
in the last paragraph of section 10.05 of this revenue procedure.

.03 Usually, within 21 calendar days after the branch receives the request for technica
advice, a representative of the branch telephones the district or apfiealdoofliscuss
the procedural and substantive issues in the request that come within the $ranch
jurisdiction.

.04 If the technical advice request concerns matters within the jurisdiction of more thar
one branch or éte, a representative of the branch that received the original technical
advice request informs the district or appeafc®fwithin 21 calendar days of receiving
the request that—

(1) the matters within the jurisdiction of another branch ficefhave been referred to
the other branch or fa¢e for consideration; and

(2) a representative of the other branch dicefwill contact the district or appeals-of
fice about the technical advice request within 21 calendar days after receiving it in accot
dance with section 15.03 of this revenue procedure.

.05 The branch representative will inform the district or appedisecthat the case is
being returned if substantial additional information is required to resolve an issue. Case
should be returned for additional information when significant unresolved factual
variances exist between the statement of facts submitted by the district or apjiesals of
and the taxpayerCases should also be returned if major procedural problems cannot b
resolved by telephone.

If only minor procedural deficiencies exist, the branch representative will request the ad
ditional information in the most expeditious manner without returning the ¥eisiein 21
calendar days after receiving the information requested, the branch representative will n

Sec. 15.05
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tify the district or appeals fife of the tentative conclusion and an estimated date by which
the technical advice memorandum will be mailed, or an estimated date when a tentative
conclusion will be made.

.06 If all necessary information has been provided, the branch representative informs
the district or appeals §ite of the tentative conclusion and the estimated date that the
technical advice memorandum will be mailed.

.07 If a tentative conclusion has not been reached because of the complexity of the
issue, the branch representative informs the district or appéaks affthe estimated date
the tentative conclusion will be made.

.08 Because the branch representaivigntative conclusion may change during the
preparation and review of the technical advice memorandum, the tentative conclusion
should not be considered final. If the tentative conclusion is changed, the braneh repre
sentative will inform the district or appealdicé.

.09 Neither the national &ite nor the district or appealsfice should advise the tax-
payer or the taxpayer representative of the tentative conclusion during consideration of
the request for technical advice. Howeuerorder to dbrd taxpayers an appropriate
opportunity to prepare and present their position, the taxpayer or the takpayer
representative should be told the tentative conclusion when scheduling the adverse
conference, at the adverse conference, or in any discussion between the scheduling and
commencement of the adverse conference. See section 16.02 of this revenue procedure
regarding discussions of the contents of the technical advice memorandum with the
taxpayer or the taxpaysrrepresentative.

.10 In all cases, the branch representative will inform the examinfieobr appeals
officer of the national dice’s final conclusions.The examining dicer or appeals diter
will be offered the opportunity to discuss the issues and the natiofie¢’sffinal
conclusions before the technical advice memorandum is issued.

A1 If, following the initial contact referenced in section 15.03 of this revenue proce-
dure, it is determined, after discussion with the branch chief or revidve¢radditional
information is needed, a branch representative will obtain the additional information from
the taxpayer or from the district director or the chief, appedisefin the most
expeditious manner possibl&ny additional information requested from the taxpayer by
the national dfce must be submitted by letter with a penalties of perjury statement within
21 calendar days after the request for information is made.

(1) Penalties of perjury statement. Additional information submitted to the national
office must be accompanied by the following declaratitisnder penalties of perjury, |
declare that | have examined this information, including accompanying documents,
and, to the best of my knowledge and belief, the information contains all thelevant
facts relating to the request forthe information, and such facts ae true, correct, and
complete.” This declaration must be signed and dated by the taxpagtethe taxpayés
representativeA stamped signature is not permitted.

(2) 21-day period will be extended if justified and appoved. A written request for
an extension of time to submit additional information must be received by the national of
fice within the 21-day period, giving compelling facts and circumstances to justify the pro
posed extensionThe assistant chief counsel of théad to which the case is assigned will
determine whether to grant or deny the request for an extension of the 21-day period. No
extension will be granted without the approval of the assistant chief counsel. Except in
rare and unusual circumstances, the natiorfedeofvill not agree to an extension of more
than 10 working days beyond the end of the 21-day pefibdre is no right to appeal the
denial of a request for extension.
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(3) If the taxpayer does not submit additional information. If the national dice
does not receive the additional information within the 21-day period, plus any extension:
granted by the assistant chief counsel, the natiofigkeo#ill issue the technical advice
memorandum based on the existing record.

.12 Whether or not requested by the Service, any additional information submitted by
the taxpayer should be sent to the nationfit@f Generallythe taxpayer needs only to
submit one copy of the additional information to the natiorfaleof Howeverin appropri-
ate cases, the nationafioé may request additional copies of the information.

Also, the taxpayer must send a copy to the district director or the chief, apfieals of
for comment. Any comments by the district director or the chief, appedisepfmust be
furnished promptly to the appropriate branch in the natiorii@ieof If the district director
or the chief, appealsfife, does not have any comments, he or she must notify the branch
representative promptly

.13 Generally before replying to the request for technical advice, the natiofirze af-
forms the taxpayer orally or in writing of the material likely to appear in the technical ad-
vice memorandum that the taxpayer proposed be deleted but that the Service h:
determined should not be deleted.

If so informed, the taxpayer may submit within 10 calendar days any further information
or aguments supporting the taxpajeproposed deletions.

The Service attempts, if possible, to resolve all disagreements about proposed deletio
before the national 6€e replies to the request for technical advice. Howekertaxpayer
does not have the right to a conference to resolve any disagreements about material to
deleted from the text of the technical advice memorandlinese matters, howevenay
be considered at any conference otherwise scheduled for the request. See section 16.0:
this revenue procedure for the procedures to protest the disclosure of information in th
technical advice memorandum.

.14 The replies to technical advice requests are in two parts. Each part identifies the
taxpayer by name, address, identification numéoed year or years involved.

The first part of the reply is a transmittal memorandum (Form M-6000). In unusual
cases, it is a way of giving the district or appedls@administrative or other information
that under the nondisclosure statutes or for other reasons may not be discussed with t
taxpayer

The second part is the technical advice memorandum, which contains—
(1) a statement of the issues;
(2) a statement of the facts pertinent to the issues;

(3) a statement of the pertinent latax treaties, regulations, revenue rulings, and other
precedents published in the Internal Revenue Bulletin, and court decisions;

(4) a discussion of the rationale supporting the conclusions reached by the national o
fice; and

(5) the conclusions of the nationalfiok. The conclusions give direct answers, when
ever possible, to the specific issues raised by the district or apdeas efoweverthe na
tional ofiice is not bound by the precise statement of the issues as submitted by the taxpay
or by the district or appealsfise and may reframe the issues to be answered in the-techni
cal advice memorandunthe discussion of the issues will be infgignt detail so that the
district or appeals fitials will understand the reasoning underlying the caiclu

Sec. 15.14
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Accompanying the technical advice memorandum is a notice underOgf§1) of in-
tention to disclose a technical advice memorandum (including a copy of the version pro
posed to be open to public inspection and notations of third party communications under
§ 6110(d)).

.15 Replies to requests for technical advice are addressed to the district director or the
chief, appeals @ite. Replies to requests from appeals should be routed to the appropriate
appeals dfce through the National Director 8ppeals, C:AP:FS.

.01 The district director or the chief, appealdicd, must process the taxpa\sercase
on the basis of the conclusions in the technical advice memorandum unless—

(1) the district director or the chief, appealfiad, decides that the conclusions reached
by the national dice in a technical advice memorandum should be reconsidered;

(2) in the case of technical advice unfavorable to the taxptyechief, appeals fode,
decides to settle the issue under existing authority; or

(3) in the case of technical advice unfavorable to a Coordinated Examination Program
taxpayer on a coordinated issue within the Industry Specialization Program or International
Field Assistance Specialization Program on which appeals has coordinated issue papers
containing settlement guidelines or positions, the examination case manager decides to
settle the issue under the settlement authority delegated in Delegation Order No. 247,
1996-1 C.B. 356.

Except as provided in paragraph (1), (2), or (3) of this section 16.01, the conclusions in a
technical advice memorandum involving a § 103 obligation and the issuer of this obliga
tion must be treated by the district director or the chief, appdale,as applying to the-is
suer and any holder of the obligation, unless the holder initiates a request for technical ad
vice on the same issue addressed in the technical advice memorandum involving the issuer
and the national &te issues a technical advice memorandum involving that issue and that
holder

.02 The national dfice will not discuss the contents of the technical advice
memorandum with the taxpayer or the taxp&yeepresentative until the taxpayer has
been given a copy by the district or appeaficef See section 15.09 of this revenue
procedure concerning the time for discussing the tentative conclusion with the taxpayer or
the taxpayes representative.

.03 The district director or the chief, appealsiad, only after adopting the technical
advice, gives the taxpayer—

(1) a copy of the technical advice memorandum described in section 15.14 of this rev
enue procedure; and

(2) the notice under § @0(f)(1) of intention to disclose the technical advice memoran
dum (including a copy of the version proposed to be open to public inspection and nota
tions of third party communications under 8.6(d)).

This requirement does not apply to a technical advice memorandum involving a criminal
or civil fraud investigation, or a jeopardy or termination assessment, as described in section
10.07 of this revenue procedure.

.04 After receiving the notice under 8§ BI(f)(1) of intention to disclose the technical
advice memorandum, the taxpayer may protest the disclosure of certain information in it.
The taxpayer must submit a written statement within 20 calendar days identifying those
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deletions not made by the Service that the taxpayer believes should have beefitmade.
taxpayer must also submit a copy of the version of the technical advice memorandur
proposed to be open to public inspection with brackets around the deletions proposed |
the taxpayer that have not been made by the natidiinze.of

Generally the national dice considers only the deletion of material that the taxpayer has
proposed be deleted or other deletions as required undéb&plhefore the nationalfafe
reply is sent to the district director or the chief, appediseofWithin 20 calendar days after
it receives the taxpaysarresponse to the notice under 8@&f)(1), the national dite must
mail to the taxpayer its final administrative conclusion about the deletions to be made.

.05 If the national dice tells the district director or the chief, appealcef that a
copy of the technical advice memorandum should not be given to the taxpayer and tf
taxpayer requests a cqpye district director or the chief, appeals$ias, will tell the
taxpayer that no copy will be given.

.01 A taxpayer may not rely on a technical advice memorandum issued by the Servic
for another taxpayerSee§ 6110(j)(3).

.02 Except in rare or unusual circumstances, a holding in a technical advice
memorandum that is favorable to the taxpayer is applied retroactively

Moreover because technical advice, as described in section 2 of this revenue procedur
is issued only on closed transactions, a holding that is adverse to the taxpayer is also ¢
plied retroactively unless théAssociate Chief Counsel (Domestic), thssociate Chief
Counsel (Employee Benefits and Exempg@nrizations), thé\ssociate Chief Counsel
(Enforcement Litigation), or thAssociate Chief Counsel (International), as appropriate,
exercises the discretionary authority under § 7805(b) to limit the retroadiet ef the
holding.

.03 A holding that modifies or revokes a holding in a prior technical advice memo-
randum is applied retroactivelwith one exception. If the new holding is less favorable
to the taxpayer than the earlier one, it generally is not applied to the period when the ta:
payer relied on the prior holding in situations involving continuing transactions.

.04 If a technical advice memorandum relates to a continuing action or a series of ac
tions, ordinarily it is applied until specifically withdrawn or until the conclusion is modi-
fied or revoked by the enactment of legislation, the ratification of a tax,teedgcision of
the United States Supreme Court, or the issuance of regulations (temporary or final),
revenue ruling, or other statement published in the Internal Revenue Bulletin. Publicatio
of a notice of proposed rulemaking does né¢afthe application of a technical advice
memorandum.

.05 A taxpayer is not protected against retroactive modification or revocation of a tech-
nical advice memorandum involving a continuing action or a series of actions occurring
after the material facts on which the technical advice memorandum is based hav
changed.

.06 Generally a technical advice memorandum that modifies or revokes a letter ruling or
another technical advice memorandum is not applied retroactively either to the taxpayer |
whom or for whom the letter ruling or technical advice memorandum was originally
issued, or to a taxpayer whose tax liability was directly involved in such letter ruling or
technical advice memorandum if—

(1) there has been no misstatement or omission of material facts;
Sec. 17.06
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(2) the facts at the time of the transaction are not materiafigreift from the facts on
which the letter ruling or technical advice memorandum was based;

(3) there has been no change in the applicable law;

(4) in the case of a letter ruling, it was originally issued on a prospective or proposed
transaction; and

(5) the taxpayer directly involved in the letter ruling or technical advice memorandum
acted in good faith in relying on the letter ruling or technical advice memorandum, and the
retroactive modification or revocation would be to the taxpaydetriment. For example,
the tax liability of each shareholder is directly involved in a letter ruling or technical advice
memorandum on the reganization of a corporation. Howeyéhne tax liability of a mem
ber of an industry is not directly involved in a letter ruling or technical advice memorandum
issued to another member and, therefore, the holding in a modification or revocation of a let
ter ruling or technical advice memorandum to one member of an industry may be- retroac
tively applied to other members of the industBy the same reasoning, a tax practitioner
may not obtain the nonretroactive application to one client of a modification or revocation
of a letter ruling or technical advice memorandum previously issued to another client.

When a letter ruling to a taxpayer or a technical advice memorandum involving a tax
payer is modified or revoked with retroactivéeet, the notice to the taxpayexcept in
fraud cases, sets forth the grounds on which the modification or revocation is being made
and the reason why the modification or revocation is being applied retroactively

.01 Under § 7805(b), thA&ssociate Chief Counsel (Domestic), thesociate Chief
Counsel (Employee Benefits and Exempg@nrizations), théssociate Chief Counsel
(Enforcement Litigation), or thA&ssociate Chief Counsel (International), as the
Commission€es delegate, may prescribe the extent, if, daywhich a technical advice
memorandum will be applied without retroactivéeef.

A taxpayer for whom a technical advice memorandum was issued or for whom a techni
cal advice request is pending may request thaasheciate Chief Counsel (Domestic), the
Associate Chief Counsel (Employee Benefits and Exemgartizations), thé\ssociate
Chief Counsel (Enforcement Litigation), or thesociate Chief Counsel (International), as
appropriate, limit the retroactivefett of any holding in the technical advice memorandum
or of any subsequent modification or revocation of the technical advice memorandum.

When germane to a pending technical advice request, a taxpayer should request to limit
the retroactive éct of the holding of the technical advice memorandum early during the
consideration of the technical advice request by the natiofizg.oT his § 7805(b) request
should be made initially as part of that pending technical advice reduestational of
fice, howeverwill consider a 8 7805(b) request to limit the retroactifectbf the holding
if the request is made at a later time.

.02 When a technical advice memorandum that concerns a continuing transaction is
modified or revoked hyfor example, issuance of a subsequent revenue ruling, or tempo-
rary or final regulation, a request to limit the retroactifeatfof the modification or revo-
cation of the technical advice memorandum must be made in the form of a request for a
letter ruling if the request is submitted before an examination of the return pertaining to
the transaction that is the subject of the request for the letter rditmgy requirements for
a letter ruling request are given in sections 8 andlL1&. Rev Proc. 98-1.

.03 In all other cases during the course of an examination of a taxpagtirn by the
district director or during consideration of the taxpayeeturn by the chief, appealdicé
(including when the taxpayer is informed that the district director or the chief, appeals
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office, will recommend that a technical advice memorandum, letter ruling, or
determination letter previously issued to, or with regard to, the taxpayer be modified o
revoked), a taxpayks request to limit retroactivity must be made in the form of a request
for technical advice.

The request must meet the general requirements of a technical advice request, which
given in sections 6, 7, and 9 of this revenue procedine.request must also—

(1) state that it is being made under § 7805(b);
(2) state the relief sought;

(3) explain the reasons andgaments in support of the relief sought (including a dis
cussion of the five items listed in section 17.06 of this revenue procedure and any othe
factors as they relate to the taxpagerarticular situation); and

(4) include any documents bearing on the request.

The taxpayés request, including the statement that the request is being made unde
§ 7805(b), must be submitted to the district director or the chief, appéeés afho must
then forward the request to the nationdiceffor consideration.

.04 When a request for technical advice concerns only the application of § 7805(b), the
taxpayer has the right to a conference in the natioffigecf accordance with the pro
visions of section 13 of this revenue procedure. In accordance with section 13.02 of thi
revenue procedure, the examininfjaar or appeals @iter will be ofered the opportunity
to attend the conference on the § 7805(b) issue. Section 13.02 of this revenue procedt
also provides that other Service representatives are allowed to participate in th
conference.

If the request for application of § 7805(b) is included in the request for technical advice
on the substantive issues or is made before the conference of right on the substantive
sues, the § 7805(b) issues will be discussed at the takpayer conference of right.

If the request for the application of § 7805(b) is made as part of a pending technical ac
vice request after a conference has been held on the substantive issues and the Service
termines that there is justification for having delayed the request, then the taxpayer wil
have the right to one conference of right concerning the application of § 7805(b), with the
conference limited to discussion of this issue only

.01 This revenue procedure has been expanded to include the pre-submission confe
ence procedures in ReRroc. 97-21, 1997-1 C.B. 65Accordingly, sections 8 through
20 of Rev Proc. 97-2 are redesignated as sections 9 through 21 in this revenue procedul
and the pre-submission conference procedures are provided in new seclibles®
procedures are the same as in.R&oc. 97-21, except for the provision stating that no
tape, stenographic, or other verbatim recording of the conference may be made by ar

party.

.02 Section 5.03 is amended to reflect the address to send a § 301.9100 letter+uling r
quest if a private delivery service is used.

.03 Section 5.03 also is amended to reflect the natioffigedf existing practice of al
lowing the hand-delivery of a § 301.9100 letter ruling request to the ceudiesk of the
Service.

.04 Section 7.02 is amended to provide that if the appefteofgrees, by memoran
dum, to the submission of the request for technical advice, the district director may reque
technical advice on the same issue of the same taxpayer (or related taxpayer) pending |
fore the appeals fi€e, including the applicability of any of the federal taxes involved
when more than one kind of federal tax is dependent on the resolution of that issue.

Sec. 19
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.05 Section 16.01 is amended to provide that the conclusions in a technical advice mem
orandum involving a 8§ 103 obligation and the issuer of this obligation generally must be
treated by the district director or the chief, appediseyfas applying to the issuer and any
holder of the obligation, unless the holder initiates a request for technical advice on the
same issue addressed in the technical advice memorandum involving theaisdtiee na
tional office issues a technical advice memorandum involving that issue and that holder

.01 Rev Proc. 97-2, 1997-1 C.B. 486, as amplified by.Rewc. 97-21, 1997-1 C.B.
651,is superseded.

.02 Rev Proc. 97-21, 1997-1 C.B. 651, is modified, and, as modified, is superseded.

This revenue procedure idattive January 12, 1998.

The principal author of this revenue procedure is David Selig of thiee@ff Assistant
Chief Counsel (Passthroughs and Special Industries). For further information regarding
this revenue procedure for matters under the jurisdiction of—

(1) theAssociate Chief Counsel (Domestic) or thesociate Chief Counsel (Employee
Benefits and Exempt @anizations), contact MBelig at (202) 622-3040 (not a toll-free
call);

(2) theAssociate Chief Counsel (International), contact Gerbraficanti at
(202) 874-4360 (not a toll-free call);

(3) theAssociate Chief Counsel (Enforcement Litigation), contdah C. Levine at
(202) 622-3610 (not a toll-free call);

(4) theAssistant Commissioner (Examination), contact Susan Blake at (202) 622-3664
(not a toll-free call); or

(5) the National Director of\ppeals, contact Pam Robinson at (202) 401-4169 (not a
toll-free call).
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