Notice of Proposed Rulemaking concerning submissions, LaNitafied person are reasonable, or a transfer of
VanDyke, (202) 622-7190 (not toll-freepropert, right to use propeyt or any

Failure by Certain Charitable numbers). other benefit or privilege between the or-
Organizations To Meet Certain ganization and a disqualified person is at
Quialification Requirements; SUPPLEMENARY INFORMATION: fair market value This information will
Taxes on Excess Benefit be used by therganizations governing
Transactions Paperwork ReductioAct body, or committee thereof, to document

REG-246256-96 The collections of information Con_the basis for its determination that com-
~ tained in this notice of proposed rule_pensgtlon was reasonable or any other
AGENCY: Internal Revenue SerV'Cemaking have been submitted to the Oft)eneflt was at fair market valudhe col-

(IRS), Treasuy. fice of Management and Budget forlections of information are required to ob-

. . . . . tain the benefit of this rebuttableesr
ACTION: Notice of proposed rulemaking.review in accordance with the Pape : ! ! u ®

. sumption of reasonableness. The likely
SUMMARY: This document containSWOrk Reductio Act of 1995 (44 U.S.C. ecordkeepers are nonprofit institutions.

. 3507(d)). Comments on the collections". .
3éf information should be sent to ta- %Estlmated total annual recordkeeping bur-
den: 910,083 hours.

taxes on excess benefit transactions un ﬁcre of Management and Budge Attn:
section 4958 of the Internal Revenu J " The estimated annual burden per record-
keeper varies from 3 hours to 308 hours,

Code (Code), as well as certain amen%ue;kggggr;?rl;?:rrzggg;trgﬁgﬁgg gsl_a-

ments and additions to existing Incom?ory’Affairs Washington, DC 20503 depending on individual circumstances,
Tax Regulationsféected by section 4958.With copies, to thdnterneil Revenue "with an estimated weighted average of 6
Section 4958 was enacted in sectiodl13 Servie, Attn: IRS Reports Clearancehours’ 3 minutes.

of the Taxpayer Bill of Rights 2. Section Officer, OP'i:S'HD Washington, DC Estimated number of recordkeepers:
4958 generally is effective for transac- 0224_' Corﬁme.nté on the collec,tion of90.427

tions occurring on or after September 1 hformation should be received by OctoAn agency may not coqduct or sponso
nd a person is not required to respond to,

1995. Section 4958 imposes excise BXPRy 5, 1998. Comments are specificall . : . -
on transactions that provide excess ec?équested concerning: collection of information unless itsi
i plays a valid control number assigned by

nomic benefits to disqualified persons O{Nhether the proposed collections of in :
public charities and social welfaregani- ¢, . ation are necessary for the propetrhe Cffice of Management and Budget.
zations The proposed regulations Clarifyperformance of the functions of the- Books or records relating to a collection

certain definitions and rules contained ifornal Revenue Servic including of information must be retained as long as
section 4958. whether the information Wi,|| have practi_their contents may become material in the

DATES Written comments and requestsal utility; administration of any internal revenue
for a teleconference must be received byhe accuracy of the estimated burden anW' Gel_*neraur, tax re_turns_ and tax re‘?””
November 2, 1998. sociated with the proposed collections Orfozrgnstlgncageloc;)nfldentlal, as required
ADDRESSES: Send submissions toL_nformation (s_ee b_e_low); . Y o '

CC:DOM:CORP:R (REG_246256_96),HOW the_qually, utility, and clarity of the Backgound

room 5226, Internal Revenue Servic |,nformat|on to be collected may be en- . .

POB 7604, Ben Franklin Statiokash- hanced; . This qocument proyldes rules regard-
ington DC, 20044. Submissions may bgiow the burden of complying with theing sepnon 4955 excise ta>.<es on excess
hand ;:ielivered bétween the hours of Eroposed collections of information maybenefit transactions. Section 4958 was
am. and 5 p.m. to: CC:DOM: CORFR e minimized, including through the apaqlded to the dee byeffaxpayer Bill of
(FIQE.G—2462.56.—96.) C(I)um"es .Desk In plication of automated collection tec Rights 2, Public Law 104-16810 St.at.
ternal Revenue Ser\’/icﬂall‘L COI’IStitL;tiOI’] niques or other forms of information tech1452), enf’:\cted July 30, 1998he section
Avenue N, Washington, DC Alterna- nology; and 4958 excise taxes generally apply to ex-
. ' T Estimates of capital or start-up costs ancess benefit transactions occurring on or
tively, ta_\xpaye_rs may submit comme_ntscosts of operation, maintenance, and puafter September 14, 1995. They do not
elec:[ronlcally \{,'a thg Internet by SeleCt'r]q:hase of service to provide information. apply, howeve, to any benefit arising
the *Tax Regs op_tlpn on the IRS I-_|om he collections of information in this pro-from a transaction pursuant to any written
Page, or by subm|tt|.ng comments' d'reCtl)f)osed regulation are in 26 CFRecontract that was binding on September
fo the IRS Internet site at htp:/MIIS.US ge53 4958_6(a)(2), 53.4958-6(a)(3)13, 1995, and continued in force through
treasgov/prod/tax _regs/comments.html. 53 4958_6(d)(2), and 53.4958-6(d)(3)the time of the transaction.

FOR FLRTHER INFORMATION CON- This information is required for an applic- An excess benefit transaction subject to
TACT: Concerning the regulations, Phyl-able tax-exemptrganization to avail it- tax under section 4958 is any transaction
lis D. Haney of the @ice of Associate self of a rebuttable presumption that payi which an economic benefit provided by
Chief Counsel (Employee Benefits andnents under a compensation arrangemeai applicable tax-exemptganization to,
Exempt Qganizations), (202) 622-4290;between the rganization and a disquali- or for the use of, any disqualified person
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exceeds the value of consideration re- The IRS notified the general public ofwillfully, and without reasonable cause
ceived by the organization in exchangéhe new section 4958 excise taxes in Nwuggested the following: definimygani-
for the benefit. An excess benefit transadice 96—-46 (1996-2 C.B. 112). Noticezation managenarrowly; using the prin-
tion also includes certain revenue-sharin§6—46 also solicited comments to be usedples of the regulations under sections
transactions. An applicable tax-exempin drafting these proposed regulations. 4946 and 4955 in definingrganization
organization is any organization de- _ manager;excluding in-house counsel and
scribed in section 501(c)(3) (except pricomments Received Pursuant to independent contractors (attorneys, ac-
vate foundations) or section 501(c)(4) ahlotice 96-46 countants, etc.) from the definition; using
the time of the excess benefit transaction |, response 1o its request for commentd" organization’s bylaws as the source of
or at any time during the five-year period,, Notice 96-46, the IRS received sgletermining whether an individual is an
ending on the date of the transaction. Th&gmment letters addressing a variety gfficer, director, or trustee; excluding
excess benefit is generally the excess @pics pertaining to section 4958. Som@'anagers who voted against an excess
the value of the benefit provided to a disyeneral comments requested that in apenefit transaction from joint and several
qualified person over the value of the conp|ying the section 4958 excise taxes théability for any 10% tax associated with
sideration received by the organization. |Rs avoid creating administrative burden§€ transaction; using the definitions in
A disqualified person is any personyn the vast majority of charities and onlyeurrent section 4946 private foundation
who was, at any time during the 5-yeagcrytinize a narrowly targeted group ofégulations foiknowing, willful,andrea-
period ending on the date of the excessarities prone to abuse the inuremerfonable causeallowing managers to rely
benefit transaction, in a position to exerprohibition. Most comments, however0h advice of legal counsel to prove their
cise substantial influence over the affairfocused on specific definitions or otheiarticipation in a transaction was due to
of the organization. Adisqualified persorstatutory language in section 4958. Aeasonable cause, and expanding the cate-
also includes any family member of a pethrief summary of the most frequentlydory of persons qualified to render opin-
son described in the preceding sentence giade suggestions follows. All of theions with this effect. Although the pro-
any entity in which at least 35 percent ofomments were given consideration if?0sed regulations provide that only
the control or beneficial interest is held byyreparing these proposed regulations.  advice of counsel in a reasoned written
such a person. Commentators made suggestions rdegal opinion protects organization man-
There are three taxes under sectiogarding the definition of disqualified per-agers in this regard, the IRS invites fur-
4958. Disqualified persons are liable foson, including applying a facts and cirther comments on this topic. The IRS
the first two taxes, which are imposed agumstances test that annunciates onBJs0 requests that such comments address
follows: Pursuant to section 4958(a)(1), eneral principles; using a test that doeghether, to be consistent on this point,
tax of 25 percent of the excess benefiiot treat all of an organization’s officersother regulations€.g.,853.4941 and
must be paid by any disqualified persoms necessarily being disqualified person§53.4945) should be amended as well.
who benefits from an excess benefit trangteferring to an organization’s own inter- Numerous comments were received on
action with an applicable tax-exempt ornal good-faith identification of disquali- determining reasonable compensation for
ganization. Pursuant to section 4958(b), fied persons; treating certain donors aservices and fair market value in sale or
tax of 200 percent of the excess benefiisqualified persons under standards simgxchange transactions. Commentators
must be paid by any disqualified persomar to those for private foundation sub-asked the IRS to use existing law stan-
who benefits from an excess benefit transstantial contributors; clarifying that adards under section 162 for determining
action if that transaction is not correcte@dionor is not in a position to exercise sub-easonable compensation and to provide
before the earlier of either the date a defgtantial influence over the affairs of an orspecial standards for new organizations in
ciency notice is mailed with respect to thgjanization solely by reason of havinghe start-up phase of operations. With re-
25 percent tax or the date the 25 percemiade a large donation; including as disspect to compensation, some commenta-
tax is assessed. Certain organizatiogualified persons those persons who prdors also requested objective standards or
managers are liable for the third taxyide advice and consultation to organizasharts of reasonable compensation
which is imposed as follows: Pursuant teions regarding potential excess benefamounts; others requested that the regula-
section 4958(a)(2), a tax of 10 percent afansactions; providing that a person dod#ns not impose strict dollar limitations
the excess benefit must be paid by any onot become a disqualified person with reen what would constitute reasonable com-
ganization manager who participates in agpect to a transaction as a result of thgensation.
excess benefit transaction knowinglytransaction (thus a person who negotiated Several commentators made sugges-
willfully, and without reasonable cause.a compensation arrangement in good faittions regarding the requirement that an or-
An organization manager is an officer, dibefore entering into an employment relaganization must demonstrate its intent to
rector, or trustee of the organization, otionship would not become a disqualifiedreat economic benefits as compensation
any individual having powers or responsiperson by virtue of the negotiation); andn order to treat the benefit as being pro-
bilities similar to those of an officer, di- excluding certain independent contractorgided in exchange for services. These
rector, or trustee. The tax that must bffom disqualified person status. suggestions included using a facts and cir-
paid by participating organization man- Commentators on the tax to be paid bgumstances test to determine whether an
agers for any one excess benefit transacrganization managers who participate inrganization clearly indicated its intent to
tion cannot exceed $10,000. an excess benefit transaction knowinglyreat a benefit as compensation; consider-
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ing certain small amounts inadvertenthconsidered independent if members restill revoke the tax-exempt status of an or-
not included in a disqualified person’s recuse themselves when they have conflictganization for violating the inurement
ported compensation ak minimisand of interest; that the regulations clarifyproscription, with or without imposition
not triggering section 4958 taxes; and aWwhether a joint compensation committe®ef section 4958 excise taxes. It further
lowing a reasonable cause exceptiocomposed of representatives from severptovides that, in practice, the excise taxes
under which items that were not reportedffiliated organizations would be a comimposed by section 4958 will be the sole
as compensation could still be treated anittee of each of the respective boardsanction imposed in those cases in which
provided in exchange for services. that the regulations allow an organizathe excess benefit does not rise to a level
A number of commentators requestetion’s board to delegate the responsibilityvhere it calls into question whether, on
that the definition of an excess benefifor setting compensation to an indeperthe whole, the organization functions as a
transaction exclude the provision of cerdent committee; that the regulations useharitable or other tax-exempt organiza-
tain types of benefits to a disqualified perexamples to define what is an indepertion. In determining whether an excess
son. These benefits included economident firm that can produce salary surveyBenefit transaction rises to such a level,
benefits made available to the generdahat will serve as appropriate data offactors relating to the organization’s gen-
public on at least as favorable a basisomparability; that the regulations clarifyeral pattern of compliance with the re-
economic benefits that ae minimis that the rebuttable presumption is a safguirements of section 501(c)(3) or (4) and
fringe benefits under section 132; reimharbor and no negative inference shouldther applicable Federal and State laws
bursements for expenses of administrde drawn if an organization does not avaivill be taken into account. These factors
tion of an organization; and incidentaltself of that safe harbor; and that the regvould include whether the organization
benefits. ulations clarify that compensation outsidénas been involved in repeated excess ben-
Commentators provided a wide rangéhe range of comparables is petr seun-  efit transactions; the size and scope of the
of suggestions on the subject of whiclieasonable. Some church representativexcess benefit transaction; whether, after
revenue-sharing arrangements shoulslbmitted comments noting that the reliconcluding that it has been party to an ex-
constitute excess benefit transactiongious beliefs of some churches and soneess benefit transaction, the organization
Suggestions included incorporating existstate laws regarding churches preveritas implemented safeguards to prevent
ing IRS unpublished guidance in a safehurches from benefitting from the rebutfuture recurrences; and whether there was
harbor rule; using the principles of Revtable presumption of reasonableness beempliance with other applicable laws.
Rul. 69-383 (1969-2 C.B. 113), to detereause of the identity of the parties reThe IRS intends to publish the factors that
mine whether a particular plan of com-quired to approve compensationt will consider in exercising its adminis-
pensation results in prohibited inuremerdarrangements or other transactiongrative discretion in guidance issued in
or private benefit; limiting the category ofWhile these proposed regulations do natonjunction with the issuance of final reg-
revenue-sharing arrangements that consprovide a special exception for churcheslations under section 4958.
tute excess benefit transactions térom the requirements that must be met to ) o
arrangements based on the organizatiorgsve rise to the rebuttable presumption-XPlanation of Provisions
revenues only; and applying regulationshey do provide churches with a speciagh, ariew
on revenue-sharing arrangementauile stating that the procedures of section
prospectively, with transition rules for ex-7611 will be used in initiating and con- This document contains proposed regu-
isting arrangements. ducting any inquiry or examination intolations that add new regulations under
Many comments were received on th&hether an excess benefit transaction hasction 4958, and that amend and add to
rebuttable presumption of reasonablenesgcurred between a church and a disquakxisting Income Tax and Excise Tax Reg-
that is described in the legislative historfied person. For purposes of this rule, thelations under sections 4963, 6213, 6501,
as arising when a board of directors apeasonable belief required to initiate 422, and 7611. The explanation of these
proves certain compensation arrangeshurch tax inquiry is satisfied if there is gproposed regulations is grouped into two
ments or other transactions. The followreasonable belief that a section 4958 tax fmrts: the substantive section 4958 regula-
ing suggestions were submitted irdue from a disqualified person with retions, and regulations under the provi-
multiple comments: that the presumptiospect to a transaction involving a church.sions amended to reflect various effects of
apply when an applicable organization’s Several comments were received on thihe enactment of section 4958 on abate-
board approves general guidelines for emelationship between revocation of taxment, Tax Court petitions, statute of limi-
tering into transactions with disqualifiedexempt status and the taxes imposddtions, refund actions, and church tax in-
persons rather than voting on each indiunder section 4958, recommending thajuiries and examinations. The proposed
vidual transaction; that the regulations rethe regulations follow the legislative his-§53.4958 regulations are described in
quire a determination of reasonableness try on this question. The IRS intends tonore detail in this preamble under Sec-
the time the organization makes a payexercise its administrative discretion irtion |, Taxes on excess benefit transac-
ment to a disqualified person; that the preenforcing the requirements of sectionsions, immediately below. The proposed
sumption apply when approval is givert958, 501(c)(3) and 501(c)(4) in accoramendments and additions to regulations
by a compensation committee that is natance with the direction given in the legunder various procedural and administra-
composed exclusively of directors orislative history. The legislative historytive provisions affected by the enactment
trustees; that the board or committee b&pecifically provides that the IRS mayof section 4958 are described in Section
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I, Amendment of regulations under vari-fied person is not required in order to coreluding in-house counsel) relies on the
ous procedural and administrative provirect. However, the terms of any ongoingdvice of such counsel expressed in a rea-
sions, below. compensation arrangement may need swned written legal opinion that a transac-
. . be modified to avoid future excess benefition is not an excess benefit transaction
|. Taxes on excess benefit transactions ansactions. I the excess benefit is cornder section 4958, that manager's partic-
The proposed regulations describe theected within the correc_tion period, therpation in such transaction will ordinarily
three taxes imposed under section 495g1der the rules of section 4961 the 2080t be considereknowingor willful, and
on excess benefit transactions between R§rcent tax under section 4958(b) is nawill ordinarily be considerediue to rea-
applicable tax-exempt organization and gssesse.d.. If the excess bengfit is cc_nsonable causegven if the transaction is
disqualified person. Two of the taxes ar&ected within the correction period and isubsequently held to be an excess benefit
paid by certain disqualified persons whéS established to the satisfaction of théransaction.
benefit economically from a transactionS€cretary that the excess benefit transac-With respect to any specific excess
and the other tax is paid by certain organfion was due to reasonable cause and riénefit transaction, if more than one per-
zation managers who participate in thé&@ Willful neglect, then under the rules ofson is liable for any of the taxes imposed
transaction knowingly, willfully, and Section 4962 the 25 percent tax under seby section 4958, all persons with respect
without reasonable cause. tion 4958(a)(1) will be abated. to whom a particular tax is imposed are
A disqualified person who receives an Each organization manager who partigointly and severally liable for that tax.
excess benefit from a transaction is liapiPated in the excess benefit transactiorsor instance, if more than one disquali-
for a tax equal to 25 percent of the exceddowing that it was such a transactionfied person benefits from the same trans-
benefit. If the excess benefit is not cortinless such participation was not willfulaction, all the benefitting disqualified per-
rected within the taxable period, that disand was due to reasonable cause, is lialdens are jointly and severally liable for
qualified person is then liable for a tax ofor a tax equal to 10 percent of the excesbe respective section 4958(a)(1) or (b)
200 percent of the excess benefffax- benefit, not to exceed an aggregattaxes on that transaction. Where an orga-
able periods defined as the period begin-2amount of $10,000 with respect to anyization manager also receives an excess
ning on the date the transaction occur@n€ excess benefit transaction. duga- benefit from an excess benefit transac-
and ending on the earlier of the date dlization managers, with respect to any tion, the manager may be liable for both
mailing a notice of deficiency for the 25applicable tax-exempt organization, anyaxes imposed by section 4958(a).
percent tax or the date on which the ogfficer, director, or trustee of such organi- Except as otherwise provided in the
percent tax is assessed. zation, or any individual having powersproposed regulations, a transaction occurs
Correctionis defined in the proposedor responsibilities similar to those of offi-on the date on which a disqualified person
regulations as undoing the excess benefi€rs, directors, or trustees of the organizaeceives an economic benefit from the ap-
to the extent possible, and taking any adion. Independent contractors, acting in plicable tax-exempt organization for fed-
ditional measures necessary to place tif@pacity as attorneys, accountants, and iaral income tax purposes. In the case of
organization in a financial position notvestment managers and advisors, are nmayment of deferred compensation, the
worse than that in which it would be if theofficers. Any person who has authoritytransaction occurs on the date the deferred
disqualified person had been dealingnerely to recommend particular adminisecompensation is earned and vested.
under the highest fiduciary standarddrative or policy decisions, but not to im- The proposed regulations cross-refer-
Correction of the excess benefit occurs iplement them without approval of a supeence sections 6501(e)(3) and 6501(l) and
the disqualified person repays the applicaior, is not an officer. An individual who is the regulations thereunder, as amended,
ble tax-exempt organization an amount ofiot an officer, director, or trustee, yefor statute of limitations rules for section
money equal to the excess benefit, pluderves on a committee of the governing958 excise taxes. Thus, the statute of
any additional amount needed to comperpody of an applicable tax-exempt organiimitations for imposition of tax under
sate the organization for the loss of th&ation that is invoking the rebuttable presection 4958 generally begins to run as of
use of the money or other property duringumption of reasonableness (describetie date the applicable tax-exempt organi-
the period commencing on the date thiater in this section) based on the commitzation files its return (Form 990) for the
excess benefit transaction occurs and entge’s action, however, is an organizatiogear in which the excess benefit transac-
ing on the date the excess benefit is comanager for purposes of the 10 percemibn occurred.
rected. Correction may also be accontax. The proposed regulations provide that
plished, in certain circumstances, by The definitions provided in the pro-the taxes imposed on excess benefit trans-
returning property to the organization anghosed regulations for the terrparticipa- actions apply to transactions occurring on
taking any additional steps necessary ton, knowing, willful,anddue to reason- or after September 14, 1995. However,
make the organization whole. If the exable causewith respect to organizationthese taxes do not apply to a transaction
cess benefit transaction consists of thaanagers for section 4958 purposes pgpursuant to a written contract that was
payment of compensation for servicesllel the definitions of those terms usedbinding on September 13, 1995, and at all
under a contract that has not been comvith respect to foundation managers itimes thereafter before the transaction oc-
pleted, termination of the employment othe section 4941 regulations. If an orgaeurred. A written binding contract that is
independent contractor relationship berization manager, after full disclosure oterminable or subject to cancellation by
tween the organization and the disqualithe factual situation to legal counsel (inthe applicable tax-exempt organization
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without the disqualified person’s consentluding section 4958 taxes on excess beexempt organizations described in section
is treated as a new contract as of the dagéit transactions, do not apply to any for501(c)(3). The second category com-
that any such termination or cancellatiorgign organization that has received sulprises any employee who, for the taxable
if made, would be effective. If a bindingstantially all of its support from sourcesyear in which the benefits are provided,
written contract is materially modified outside the United States. receives economic benefits, directly or in-
(including situations in which the contract i . directly from the organization, of less
is amended to extend its term or to inD€finition of disqualified person than the amount of compensation refer-
crease the amount of compensation ¢ proposed regulations define a di€nced for a highly compensated employee
payable to the disqualified person), it i%ualified person as a person who, with rdD section 414(q)(1)(B)(i), who is not a
treated as a new contract entered into 2Pect to any transaction with an appncastatutoriIy-defined disqualified person
of the date of the material modification. pq tax-exempt organization, at any tim&nd not specifically identified by the reg-

during a five-year period beginning afteplations as having substantial influence,
September 13, 1995, and ending on trhd is not a substantial contributor to the
date of such transaction, was in a positiofrganization within the meaning of sec-
The proposed regulations generally dgo exercise substantial influence over thHon 507(d)(2).
fine an applicable tax-exempt organizaaffairs of the organization. Certain per- The proposed regulations provide that
tion as any organization that, without resons are statutorily defined to be disqualEXcept as specified in the categories set
gard to any excess benefit, is or wouldied persons under section 4958(f), inforth in the statute or the preceding parts
have been described in sections 501(c)(8Juding certain family members ofOf the regulation, the determination of
or (4) and exempt from tax under sectionlisqualified persons (spouse, brothers d¥hether a person has substantial influence
501(a) at any time during a five-year pesisters (by whole or half blood), spouse§ver the affairs of an organization is
riod ending on the date of an excess benef brothers or sisters (by whole or halfased on all relevant facts and circum-
fit transaction (the lookback period). Inblood), ancestors, children, grandchilstances. A person who has managerial
the specific case of any transaction occudren, great grandchildren, and spouses 6@ntrol over a discrete segment of an or-
ring before September 14, 2000, the lookehildren, grandchildren, and great granddanization may nonetheless be in a posi-
back period begins on September 14hildren), and 35 percent controlled entition to exercise substantial influence over
1995, and ends on the date of the transaties (a corporation in which a disqualifiedthe affairs of the entire organization.
tion. person owns more than 35 percent of tHeacts and circumstances tending to show
To be described in section 501(c)(3) focombined voting power; a partnership ithat a person has substantial influence
purposes of section 4958, an organizatiowhich a disqualified person owns moréVver the affairs of an organization in-
must meet the requirements of sectiothan 35 percent of the profits interest; or glude, but are not limited to, the follow-
508 (subject to any applicable exceptionsust or estate in which a disqualified pering: that the person founded the organiza-
provided by that section). A privateson owns more than 35 percent of thtion; that the person is a substantial
foundation as defined in section 509(a) ibeneficial interest). contributor (within the meaning of section
not an applicable tax-exempt organization The proposed regulations specificallyp07(d)(2)) to the organization; that the
for section 4958 purposes. An organizadentify certain persons as having subperson’s compensation is based on rev-
tion that has applied for and receivedtantial influence over the affairs of an apenues derived from activities of the orga-
recognition of exemption as an organizaplicable tax-exempt organization. Thes#ization that the person controls; that the
tion described in section 501(c)(4) is arspecified persons include any individuaperson has authority to control or deter-
applicable tax-exempt organization fowho serves as a voting member on thaine a significant portion of the organiza-
section 4958 purposes. In addition, an ogoverning body of the organization; anyiion’s capital expenditures, operating bud-
ganization that has sought to take advamdividual or individuals who have theget, or compensation for employees; that
tage of section 501(c)(4) status by filingpower or responsibilities of the presidentthe person has managerial authority or
an application for recognition of exemp-chief executive officer or chief operatingserves as a key advisor to a person with
tion under section 501(c)(4) with the IRSpfficer of an organization; any individualmanagerial authority; or that the person
filing an information return as a sectionor individuals who have the power or reowns a controlling interest in a corpora-
501(c)(4) organization under the Code osponsibilities of treasurer or chief finantion, partnership, or trust that is a disqual-
regulations promulgated thereunder, ocial officer of an organization; and anyified person.
otherwise holding itself out as being deperson who has a material financial inter- Facts and circumstances tending to
scribed in section 501(c)(4), is an applicaest in certain provider-sponsored organishow that a person does not have substan-
ble tax-exempt organization for sectiorzations in which a hospital that is an aptial influence over the affairs of an organi-
4958 purposes. plicable tax-exempt organizationzation include but are not limited to, the
A foreign organization that receivesparticipates. following: that the person has taken a
substantially all of its support from The proposed regulations deem twdona fidevow of poverty as an employee,
sources outside of the United States is noategories of persons not to have substaagent, or on behalf of a religious organi-
an applicable tax-exempt organization fotial influence over the affairs of an appliczation; that the person is an independent
section 4958 purposes. Section 4948(la@ble tax-exempt organization. The firstontractor, such as an attorney, accoun-
generally states that chapter 42 taxes, icategory comprises other applicable taxant, or investment manager or advisor,
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acting in that capacity, unless the person The proposed regulations provide thatontract is materially modified (which in-
is acting in that capacity with respect to ghe payment of a premium for an insureludes amending the contract to extend its
transaction from which the person mightaince policy providing liability insuranceterm or increase the amount of compensa-
economically benefit either directly or in-to a disqualified person to cover any taxeton payable to the disqualified person), it
directly (aside from fees received for thémposed under this section or indemnifiis treated as a new contract entered into as
professional services rendered); and thagation of a disqualified person for suctof the date of the material modification.
any preferential treatment a person reaxes by an applicable tax-exempt organExamples illustrate whether the reason-
ceives based on the size of that persorgstion is not an excess benefit transactictbleness of compensation can be deter-
donation is also offered to any otheif the premium or the indemnification ismined based on circumstances existing at
donor making a comparable contributiorreated as compensation to the disqualibe time a contract for the performance of
as part of a solicitation intended to attradied person when paid, and the total conrservices was made. In accordance with
a substantial number of contributions.  pensation paid to the disqualified persothe legislative history, the fact that a State
In the case of multiple organizations afis reasonable. or local legislative or agency body has au-
filiated by common control or governing The proposed regulations provide thathorized or approved a particular compen-
documents, the determination of whethef the amount of the economic benefit prosation package paid to a disqualified per-
a person does or does not have substantidgdied by the applicable tax-exempt orgason is not determinative of the
influence will be made separately for eachization exceeds the fair market value ofeasonableness of compensation paid for

applicable tax-exempt organization.  the consideration, the excess is the exceRYrposes of section 4958 excise taxes.
_ _ benefit on which tax is imposed by secUnder the proposed regulations, the fact
Excess benefit transaction tion 4958. Rules concerning the exced§at a particular compensation package is

penefit in certain revenue-sharing transa@uthorized or approved by a court also is
tions are described later in this sectiorf10t determinative of the reasonableness of

tion in which an economic benefit is pro-1he fair market value of property is thefompensation paid to a disqualified per-
- : i on.

vided by an applicable tax-exempt organiPfice at which property or the right to usé . )

zation o)llirectlfrc))r indirectly to OIPfOI’Q'][he property would change hands between a Compensation for purposes of section

use of, any disqualified person if the¥illing buyer and a willing seller, neither #4958 includes all items of compensation

value of the economic benefit provided?®ing under any compulsion to buy, selprovided by an applicable tax-exempt or-

exceeds the value of the consideration (iff" transfer property or the right to usdanization in exchange for the perfor-

. _ roperty, and both having reasonablg'@nce of services by a disqualified per-
cluding the performance of services) reEnoSvIed)ée o oloant facts? Son. These items of compensation

ceived for providing such benefit. An ex- include, but are not limited to, all forms of
cess benefit transaction also includeg,mnensation cash and noncash compensation, includ-

certain revenue-sharing transactions (de- ing salary, fees, bonuses, and severance
scribed later in this section). A benefit Compensation for the performance Obayments paid, and all forms of deferred

can be provided indirectly if it is providedservices is reasonable only if it is anompensation that is earned and vested,
through one or more entities controlled bypmount that would ordinarily be paid foryhether or not funded, and whether or not
or affiliated with the applicable tax-ex-like services by like enterprises under likey5iq under a deferred compensation plan
empt organization. circumstances. Generally, the circuminat js a qualified plan under section
Certain economic benefits provided bystances to be taken into consideration a1 (a). If deferred compensation for ser-
an applicable tax-exempt organization tthose existing at the date when the CoRjces performed in multiple prior years
a disqualified person are disregarded fdract for services was made. Howevekests in a later year, then that compensa-
purposes of section 4958. These includehere reasonableness of compensatign is attributed to the years in which the
paying reasonable expenses for membetannot be determined based on circungervices were performed. Compensation
of the governing body of an applicablestances existing at the date when the cogtso includes the amount of premiums
tax-exempt organization to attend meetract for services was made, then that dgmid for liability or any other insurance
ings of the governing body of the organitermination is made based on all facts angbverage, as well as any payment or reim-
zation, not including expenses for luxurycircumstances, up to and including cirbursement by the organization of charges,
travel or spousal travel; an economic bereumstances as of the date of payment. Bxpenses, fees, or taxes not covered ulti-
efit provided to a disqualified person thaho event shall circumstances existing ahately by the insurance coverage; all
the disqualified person receives solely athe date when the contract is questionasther benefits, whether or not included in
a member of, or volunteer for, the organibe considered in making a determinatioincome for tax purposes, including pay-
zation, if the benefit is provided to mem-of the reasonableness of compensation. ents to welfare benefit plans on behalf
bers of the public in exchange for a memwritten binding contract that is terminableof the disqualified persons, such as plans
bership fee of $75 or less per year; and ar subject to cancellation by the applicaproviding medical, dental, life insurance,
economic benefit provided to a disqualible tax-exempt organization without theseverance pay, and disability benefits, and
fied person that the disqualified person redisqualified person’s consent is treated dsoth taxable and nontaxable fringe bene-
ceives solely as a member of a charitabkenew contract as of the date that any suéits (other than working condition fringe
class the applicable tax-exempt organizaermination or cancellation, if made,benefits described in section 132(d) and
tion intends to benefit. would be effective. If a binding written de minimisfringe benefits described in
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The proposed regulations state that
excess benefit transactios any transac-



section 132(e)), including expense alshould have been reported on any infolas the ability of the party receiving the
lowances or reimbursements or foregonmation return issued by the applicableompensation to control the activities
interest on loans that the recipient mugax-exempt organization, and the failurgenerating the revenues on which the
report as income on his separate inconte report was due to reasonable cause esmpensation is based.
tax return; and any economic benefit prodefined under section 6724 regulations, The type of revenue-sharing transac-
vided by the applicable tax-exempt orgathen the organization is deemed to satisfiyon described in the proposed regulations
nization directly or indirectly through an-the clear and convincing evidence reeonstitutes an excess benefit transaction if
other entity, owned, controlled by orquirement. To show that its failure to reit occurs on or after the date of publica-
affiliated with the applicable tax-exemptport an economic benefit that should havgon of final regulations. The excess ben-
organization, whether such other entity ibeen reported on an information returefit in such a transaction consists of the
taxable or tax-exempt. was due to reasonable cause, the applicaatire economic benefit provided. Any
An economic benefit that an applicabléle tax-exempt organization must estalrevenue-sharing transaction occurring
tax-exempt organization provides to, ofish that there are significant mitigatingafter September 13, 1995, may still con-
for the use, of a disqualified person is ndiactors with respect to its failure to reportstitute an excess benefit transaction if the
treated as consideration for the perforer the failure arose from events beyonéconomic benefit provided to the disqual-
mance of services unless the organizatidhe organization’s control, and the organified person exceeds the fair market value
clearly indicates its intent to treat the benzation acted in a responsible manner bothf the consideration provided in return.
efit as compensation when the benefit iefore and after the failure occurred. IBefore the date of publication of final reg-
paid. An applicable tax-exempt organizaan organization fails to provide clear andilations, however, the excess benefit shall
tion will be treated as having intended tgonvincing evidence that it intended taconsist only of that portion of the eco-
provide an economic benefit as comperprovide an economic benefit as compemomic benefit that exceeds the fair market
sation for services only if it provides cleasation for services when paid, any seralue of the consideration provided in re-
and convincing evidence of having thavices provided by the disqualified persorturn. Examples are provided of revenue-
intent when the benefit was paid. An apWwill not be treated as provided in considsharing transactions that do and do not
plicable tax-exempt organization can pro€ration for the economic benefit. constitute excess benefit transactions.

Vi lear an nvincing eviden L . . .
de clear a d co 'cing € dence (.)tl'ransactlon in which amount of Rebuttable presumption that transaction
such intent by reporting the economic

. . . economic benefit determined in whole oris not an excess benefit transaction
benefit as compensation on original or

amended federal tax information returng’ part by the revenues of one or more i '
Activities of the organization The proposed regulations provide that a

with respect to the paymeng.g, Form compensation arrangement between an
W-2 or 1099) or with respect to the orga- The proposed regulations apply a factapplicable tax-exempt organization and a
nization €.g, Form 990), filed before the and circumstances test to assess whethediaqualified person is presumed to be rea-
commencement of an IRS examination ifransaction in which the amount of arsonable, and a transfer of property, a right
which the reporting of the benefit is queseconomic benefit provided by an applicato use property, or any other benefit or
tioned. For purposes of section 4958 angle tax-exempt organization to or for theprivilege between an applicable tax-ex-
these proposed regulations, an IRS examse of a disqualified person is determinedmpt organization and a disqualified per-
ination of an applicable tax-exempt orgain whole or in part by the revenues of onson is presumed to be at fair market value,
nization has commenced if the organizasr more activities of the applicable taxif three conditions are satisfied. The three
tion has received written notification fromexempt organization (revenue-sharingonditions are as follows: (1) the compen-
the Exempt Organizations Division of antransaction) results in inurement, angation arrangement or terms of transfer
impending Exempt Organizations examitherefore constitutes an excess benefire approved by the organization’s gov-
nation, or written notification of an im- transaction. A revenue-sharing transaerning body or a committee of the govern-
pending referral for an Exempt Organization may constitute an excess benefing body composed entirely of individuals
tions examination, and also includesransaction regardless of whether the ecavho do not have a conflict of interest with
having been under an Exempt Organizarxomic benefit provided to the disqualifiedrespect to the arrangement or transaction;
tions examination that is now in Appealgperson exceeds the fair market value ¢R) the governing body, or committee
or in litigation for issues raised in an Exthe consideration provided in return if, athereof, obtained and relied upon appro-
empt Organizations examination of theany point, it permits a disqualified persorpriate data as to comparability prior to
period in which the excess benefit transto receive additional compensation withmaking its determination; and (3) the gov-
action occurred. Reporting of an ecoeut providing proportional benefits thaterning body or committee adequately
nomic benefit to provide clear and coneontribute to the organization’s accomdocumented the basis for its determina-
vincing evidence of intent is alsoplishment of its exempt purpose. If theion concurrently with making that deter-
accomplished if the recipient disqualifiedeconomic benefit is provided as compermination. The presumption established
person reports the benefit as income osation for services, relevant facts and ciby satisfying these three requirements
the person’s Form 1040 for the year irumstances include, but are not limited tapay be rebutted by additional information
which the benefit is received. If thethe relationship between the size of thehowing that the compensation was not
amount of an economic benefit paid to &enefit provided and the quality andeasonable or that the transfer was not at
disqualified person is not reported andjuantity of the services provided, as wellair market value.
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To the extent permitted under local lawnomically benefitting from the compensa- For purposes of the third requirement
the governing body of an applicable taxtion arrangement or transaction; has nof the rebuttable presumption of reason-
exempt organization may authorize othematerial financial interest affected by theableness under the proposed regulations,
parties to act on its behalf by followingcompensation arrangement or transate be documented adequately, the written
specified procedures that satisfy the thret@on; and, as prescribed in the legislativer electronic records of the governing
requirements for invoking the rebuttablehistory, does not approve a transactiobhody or committee must note the terms of
presumption of reasonableness. Aproviding economic benefits to any disthe transaction that was approved and the
arrangement or transaction that is subsqualified person participating in the com-date it was approved; the members of the
quently approved by the board’s designegensation arrangement or transactiorgoverning body or committee who were
or designees in accordance with thoseho in turn has approved or will approvepresent during debate on the transaction
procedures shall be subject to the rebu& transaction providing economic benefiter arrangement that was approved and
table presumption even though the gowo the member. An arrangement or tranghose who voted on it; the comparability
erning body does not vote separately oaction has not been approved by a conalata obtained and relied upon by the com-
the specific arrangement or transaction. mittee of a governing body if, under themittee and how the data was obtained;

With respect to the first requirementgoverning documents of the organizatioand the actions taken with respect to con-
the proposed regulations provide that ther state law, the committee’s decisiorsideration of the transaction by anyone
governing body is the board of directorsmust be ratified by the full governingwho is otherwise a member of the govern-
board of trustees, or equivalent controlbody in order to become effective. ing body or committee but who had a con-
ling body of the applicable tax-exempt or- With respect to the second requiremerttict of interest with respect to the transac-
ganization. A committee of the governingor the rebuttable presumption of reasortion or arrangement. If the governing
body may be composed of any individualableness, the proposed regulations prdody or committee determines that rea-
permitted under state law to serve on suadhde that a governing body or committeesonable compensation for a specific
a committee, and may act on behalf of thkas appropriate data on comparability ifarrangement or fair market value in a spe-
governing body to the extent permitted bygiven the knowledge and expertise of itsific transaction is higher or lower than
state law. However, any members of sucmembers, it has information sufficient tahe range of comparable data obtained,
a committee who are not members of thdetermine whether a compensatiotthe governing body or committee must
governing body are deemed to be organarrangement will result in the payment ofecord the basis for its determination. For
zation managers for purposes of the taveasonable compensation or a transacti@ndecision to be documented concurrently,
imposed by section 4958(a)(2) if the orgawill be for fair market value. Relevantin-records must be prepared by the next
nization is invoking the rebuttable pre<formation includes, but is not limited to,meeting of the governing body or com-
sumption based on the actions of the concompensation levels paid by similarly sitmittee occurring after the final action or
mittee. A person is not included on amated organizations, both taxable and taxctions of the governing body or commit-
organization’s governing body or com-exempt, for functionally comparable positee are taken. Records must be reviewed
mittee thereof when the governing bodyions; the availability of similar servicesand approved by the governing body or
or committee is reviewing a transaction ifn the geographic area of the applicableommittee as reasonable, accurate and
that person meets with the other membetax-exempt organization; independentomplete within a reasonable time period
only to answer questions, and otherwiseompensation surveys compiled by indethereafter.
recuses himself from the meeting and ipendent firms; actual written offers from If reasonableness of the compensation
not present during debate and voting osimilar institutions competing for the ser-cannot be determined based on circum-
the transaction or compensation arrangeices of the disqualified person; and indestances existing at the date when a con-
ment. pendent appraisals of the value of propract for services was made, then the re-

The proposed regulations provide that arty that the applicable tax-exempbuttable presumption cannot arise until
member of the governing body, or comerganization intends to purchase from, ocircumstances exist so that reasonable-
mittee thereof, does not have a conflict asell or provide to the disqualified person.ness of compensation can be determined,
interest with respect to a compensation A special rule is provided for organiza-and the three requirements for the pre-
arrangement or transaction if the membeions with annual gross receipts of lessumption subsequently are satisfied .
is not the disqualified person and is nothan $1 million. Under this rule, when the The fact that a transaction between an
related to any disqualified person particigoverning body reviews compensatiorapplicable tax-exempt organization and a
pating in or economically benefittingarrangements, it will be considered talisqualified person is not subject to the
from the compensation arrangement dnave appropriate data as to comparabiligresumption described in this section
transaction; is not in an employment relai it has data on compensation paid by fivehall not create any inference that the
tionship subject to the direction or controcomparable organizations in the same dransaction is an excess benefit transac-
of any disqualified person participating insimilar communities for similar services.tion. Neither shall the fact that a transac-
or economically benefitting from theNo inference is intended with respect tdion qualifies for the presumption exempt
compensation arrangement or transactiomhether circumstances falling outside thisr relieve any person from compliance
is not receiving compensation or othesafe harbor will meet the requirementsvith any federal or state law imposing
payments subject to approval by any diswith respect to the collection of appropri-any obligation, duty, responsibility, or
qualified person participating in or eco-ate data. other standard of conduct with respect to
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the operation or administration of any apings to section 4958 taxes; and amentthat compensation arrangements and
plicable tax-exempt organization. The resection 7611 regulations to cross-refemproperty transactions entered into with
buttable presumption applies to all payence the rules governing the interactiodisqualified persons pursuant to satisfac-
ments made or transactions completed Imetween section 4958 and section 7611 tion of those requirements are reasonable
accordance with a contract provided thahese proposed regulations. or at fair market value. In such cases, the
the three requirements of the rebuttable Except as otherwise specified in th&ection 4958 excise taxes can be imposed
presumption were met at the time the cortext of the final regulations, these regulaenly if the IRS develops sufficient con-
tract was agreed upon. tions will be effective upon publication oftrary evidence to rebut the probative value
the final regulations in theederal Regis- of the evidence put forth by the parties to
ter. Taxpayers may rely on these prothe transaction. The legal basis for the
The proposed regulations provide thd?os_ed regulation_s for guida_nce pendiﬂgroposed rule is Code sections 4958 and
the excise taxes imposed by section 4948€ issuance of final regulations. If, an¢805.
do not affect the substantive statutoryP the extent, future guidance is more re- The proposed rule affects organizations
standards for tax exemption under sedlictive than the guidance in these prodescribed in sections 501(c)(3) and (4)
tions 501(c)(3) or (4). Organizations ar®0S€d regulations, the future guidancgapplicable tax-exempt organizations).
described in those sections only if no patill be applied without retroactive effect. Some applicable tax-exempt organiza-
of their net earnings inure to the benefit 0§ qcial Analyses tions may be small organizations, defined
any private shareholder or individual. in 5 U.S.C. 601(4) as any not-for-profit
The proposed regulations provide that It has been determined that this noticenterprise which is independently owned
the procedures of section 7611 will bef proposed rulemaking is not a signifi-and operated and is not dominant in its
used in initiating and conducting any in-cant regulatory action as defined in Exedield.
quiry or examination into whether an exutive Order 12866. Therefore, a regula- The proposed recordkeeping burden
cess benefit transaction has occurred b&sry assessment is not required. entails obtaining and relying on appropri-
tween a church and a disqualified person. An initial regulatory flexibility analysis ate comparability data and documenting
For purposes of this rule, the reasonableas been prepared as required for the cdhe basis of an organization’s determina-
belief required to initiate a church tax indection of information in this notice of tion that compensation is reasonable, or a
quiry is satisfied if there is a reasonabl@roposed rulemaking under 5 U.S.C. 60%roperty transfer (or transfer of the right
belief that a section 4958 tax is due from @&he analysis follows: to use property) is at fair market value.
disqualified person with respect to a . o ) These actions are necessary to meet two
transaction involving a church. Any addi-nitial Regulatory Flexibility Analysis - ¢ the requirements specified in the leg-
tio_ngl procedures _that a_p_ply when deter- thase proposed regulations clarifyiniSIative history. for obtaining the rebut-
mining whether disqualified persons 'ection 4958 of the Code (Taxes on e _aple presumption of reasonablleness. The
Ila}ble for ta.xes.as a result of transactions,sg penefit transactions) may have SKills necessary for these_ a_lctlons are of
w!th organizations oth'e.r than Ch“rcheﬁnpact on small organizations if those orﬂ_‘e type required f(_)r obtaining and con-
will apply when determining whether dis-ganizations avail themselves of the rebuidering comparability data, and for docu-
qualified persons are Ila}ble for taxes as gpe presumption of reasonableness ggenting the membership and actions of
result of transactions with churches. ¢ /iped in the regulations (26 C.F.Rthe governing board or relevant commit-

§§ 53.4958-6(a)(2), 53.4958-6(a)(3)tee of the organization. Applicable tax-
53.4958-6(d)(2), and 53.4958-6(d)(3))eXxempt organizations that are small enti-
The rebuttable presumption is being corfies of the class that files Form 990-EZ
sidered because the legislative history df-€. those with gross receipts of less than
The proposed regulations amend thsection 4958 (H. REP. 104-506 at 56-#100,000 and assets of less than
section 4963 regulations to include sedMarch 28, 1996) stated that parties to §250,000) are unlikely to undertake ful-
tion 4958 taxes in the list of taxes subjedransaction should be entitled to rely ofilling the requirements of the rebuttable
to abatement under sections 4961 arglich a rebuttable presumption that Bresumption of reasonableness, and there-
4962; amend the section 6213 regulatiormmpensation arrangement or a properfpre will not be affected by the record-
to suspend the time period for filing a Taxransaction between certain organizatiorigeping burden. All other classes of ap-
Court petition for the time allowed by theand disqualified persons of the organizaplicable tax-exempt organizations that file
Commissioner to correct a section 4958ons is reasonable or at fair market valudzorm 990, up to organizations with assets
transaction; amend the section 6501 reg@he legislative history further instructedof $50 million, are likely to be small orga-
lations to allow the filing of an informa- the Secretary of the Treasury and the IR®zations that avail themselves of the re-
tion return by an applicable tax-exempto issue guidance in connection with théuttable presumption of reasonableness.
organization to begin the three-year limistandard for establishing reasonable confhese classes range from organizations
tation on assessment and collection fqrensation or fair market value that incorwith assets of $100,000 to $50 million.
section 4958 taxes (or six years if an orggorates this presumption. The proposed rule currently contains a
nization failed to disclose an item); The objective for the rebuttable predess burdensome safe harbor for one of
amend the section 7422 regulations tsumption is to allow organizations thathe requirements (obtaining comparability
apply existing rules for refund proceedsatisfy the three requirements to presunwata on compensation) for organizations
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with annual gross receipts of less than $dred in preparing guidance outlining theson.

million. The IRS is not aware of anyfactors the IRS will consider in exercising (i) In general.

other relevant federal rules which mayts administrative discretion in accordance (ii) Correction.

duplicate, overlap, or conflict with thewith the legislative history. Comments (iii) Taxable period.

proposed rule. A less burdensome alterre also requested with regard to the rule (iv) Abatement if correction during the
native for small organizations would be tainder which an economic benefit pro<correction period.

exempt those entities from the requirevided to, or for the use of, a disqualified (d) Tax paid by organization managers.
ments for establishing the rebuttable preaerson will not be treated as consideration (1) In general.

sumption of reasonableness. However, for the performance of services absent the (2) Organization manager defined.

is not consistent with the statute to allovelear indication of the organization’s in- (i) In general.

organizations to rely on this presumptiorient to treat the benefit as compensation (ii) Special rule for certain committee
without satisfying some conditions. Satwhen the benefit is paid. Specificallymembers.

isfaction of the requirements as outlinedomments are requested on appropriate (3) Participation.

in the legislative history leads to a benefitways of applying this rule that will not (4) Knowing.

but failure to satisfy them does not necesreate an unnecessary burden on affected(i) In general.

sarily lead to a penalty. A more burdenerganizations. Additionally, comments (ii) Special rule.

some alternative would be tequire all are requested with respect to the effect of (5) Willful.

applicable tax- exempt organizationghe proposed regulations on different (6) Due to reasonable cause.

under Code section 4958 to satisfy theompensation arrangements, including (7) Advice of counsel.

three requirements of the rebuttable preevenue-based compensation, deferred(8) Limits on liability for management.

sumption of reasonableness under all cicompensation, and the use of options as (9) Joint and several liability.

cumstances. compensation. (e) Date of occurrence.
Pursuant to section 7805(f) of the Inter- i ¢ , (f) Statute _of limitations.
nal Revenue Code, this notice of proPrafting Information (9) Effective date for imposition of

posed rulemaking will be submitted to the The principal author of these regulation8*€S:
Chief Counsel for Advocacy of the Smalls phyliis D. Haney, Office of Associate (1) In general.

Business Administration for comment onchief Counsel (Employee Benefits and (2) Existing binding contracts.

its impact on business. Exempt Organizations). However, othegs3 4958-2 Definition of applicable tax-
personnel from the IRS and Treasury Desyempt organization.

Comments and Requests for a Public - . .
partment participated in their development.

Hearing (a) In general.

Before these proposed regulations are e (b) Section 501(c)(3) organizations.
adopted as final regulations, ConSidera}f’roposed Amendments to the (c) Section 501(c)(4) organizations.
tion will be given to any written COM- gaqjations §53.4958-3 Definition of disqualified
ments (a signed original and eight (85
copies) that are submitted timely to the Accordingly, 26 CFR Parts 53 and 3Oferson.

IRS. All comments will be available for are proposed to be amended as follows: (a) In general.

public inspection and copying. Atelecon- (b) Statutory categories of disqualified
ference public hearing may be schedule@ART 53—FOUNDATION AND persons.
if requested in writing by a person wishSIMILAR EXCISE TAXES (1) Family members.

ing to testify outside the Washington, DC paaqranh 1. The authority citation for (2) Thirty-five percent controlled enti-
area who timely submits written com- i

. : 8art 53 continues to read as follows: ties.
ments. A request for a hearing by vide Authority: 26 U.S.C. 7805. (i) In general.

conference was made on April 7, 1998, by p.. 5 " gections 53.4958—0 through (i) Combined voting power.
the Taxation Section of the Los Angeleg 1958 7 are added to read as follows: ~ (iif) Constructive ownership rules.

County Bar Association. If a teleconfer- (A) Stockholdings.
ence public hearing is scheduled, notic853.4958—-0 Table of contents. (B) Profits or beneficial interest.
of the date, time, place, and remote tele- (c) Persons having substantial influ-

conference sites for the hearing will bd NiS section lists the captions contained ig, ¢
published in théederal Register §853.4958-1 through 53.4958-7. (1) Individuals serving on the govern-

In addition to several areas mentione§53_ 4958-1 Taxes on excess benefit NG body who are entitled to vote.

earlier in this preamble, specific coM+3nsactions. (2) Presidents, chief executive officers,
ments are requested with respect to cer- or chief operating officers.

tain issues raised by these proposed regu-(a) In general. (3) Treasurers and chief financial offi-

lations. Concerning the relationship (b) Excess benefit defined. cers.

between revocation of tax-exempt status (c) Taxes paid by disqualified person.  (4) Persons with a material financial in-

and the taxes imposed under section (1) Initial tax. terest in a provider-sponsored organiza-

4958, comments are invited to be consid- (2) Additional tax on disqualified per- tion.
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(d) Persons deemed not to have sulecause. (a) In general. Section 4958 imposes

stantial influence. (3) Effect of failing to establish intent. excise taxes on each excess benefit trans-
(1) Applicable tax-exempt organiza- (4) Examples. action (as defined in section 4958(c) and
tions described in section 501(c)(3). §53.4958-4 and §53.4958-5) between an

(2) Employees receiving economic323-4958-5 Transaction in which amoungpplicable tax-exempt organization (as
benefits of less than specified amount in & €conomic benefit determined in whole defined in section 4958(e) and

taxable year. or i_n part by the révenues of one or moregs3.4958-2) and a disqualified person (as
(i) In general. activities of the organization. defined in section 4958(f)(1) and
(i) Examples. 8§53.4958-3). A disqualified person who

(a) In general. . .
receives an excess benefit from an excess

(b) Special rule for allocation or return . ST
all other cases. f net . ital t b Eeneflt transaction is liable for payment
of net margins or capital to MEMDETS Of¢ 5 section 4958(a)(1) excise tax equal to

(2) In general. : .
. . certain cooperatives. . .
(2) Facts and circumstances tending to IR I P n I;/ivs ] ivel 25 percent of the excess benefit. If an ini-
(€) Rules effective prospectively. tial tax is imposed by section 4958(a)(1)

show substantial influence. d) E |
(3) Facts and circumstances tending to (d) Examples. on an excess benefit transaction and the

(e) Facts and circumstances govern in

show no substantial influence. §53.4958-6 Rebuttable presumption thafiransaction is not corrected within the tax-
(f) Examples. transaction is not an excess benefit able period, then any disqualified person
() Affiliated organizations. transaction. who received an excess benefit from the
excess benefit transaction on which the
§53.4958-4 Excess benefit transaction. () In general. initial tax was imposed is liable for an ad-
I . (b) Delegation pursuant to procedures ditional tax of 200 percent of the excess
tio(né) Definition of excess benefit transac- (c) Rebutting the presumption. peneﬁt. An prganization manager (as de-
(1 In general. e o oK e thie section) who participates i an

; . : . table presumption.
or(i?\ZjiEg(?trI];mlc benefit provided directly (1) Disinterested governing body orexcess benefit transa_lctior_l, kpowing that it
(3) Certain economic benefits disreSommittee. was such a fransaction, 15 liable fgr pay”
(i) In general. ment of a section 4958(a)(2) excise tax

garded for purposes of section 4958.
(i) Reimbursements for reasonable ex-

penses of attending meetings of goverf20dy or committee. _
ing body. (iif) Absence of conflict of interest.

(i) Economic benefits provided to a (iv) Rule where ratification of full gov-

(i) Persons not included on governingequa| to 10 percent of the excess benefit,
unless the participation was not willful

and was due to reasonable cause. If an or-
ganization manager also receives an ex-
cess benefit from an excess benefit trans-

disqualified person solely as a member ofMiNg body required. -action, the manager may be liable for both
or volunteer for, the organization. _ (2) Appropriate data as to comparabil’ i,mposed by section 4958(a).

(iii) Economic benefits provided to a': (b) Excess benefit definedExcept as
disqualified person solely as a member of () In general. rovided in §53.4958-5 with respect to
a charitable class. (i) Special rule for compensation paid<(:)ertain revenue;sharing transactions, an

(4) Insurance or indemnification of ex-by small organizations. excess benefit is the value of the eco-
cise taxes. (iif) Additional rules for special rule for nomic benefit provided by an applicable

(b) Standards for identifying excesssmall organizations. tax-exempt organization directly or indi-
benefits. (iv) Examples. rectly to or for the use of any disqualified

(1) In general. (3) Documentation. person that exceeds the value of the con-

(2) Fair market value for transfer of (€) No presumption until circumstancegjgeration (including the performance of
property. exist to determine reasonableness of CONgices) received by the organization for

(3) Reasonable compensation. pensation. providing such benefit.

(i) In general. (f) No inference from absence of pre- (c) Taxes paid by disqualified persen

(ii) Items included in determining the sumption. (1) Initial tax. Section 4958(a)(1) imposes
value of compensation for purposes of (g) Period of reliance on rebuttable prez tax equal to 25 percent of the excess ben-
section 4958. sumption. efit on each excess benefit transaction. The

(iii) Examples. section 4958(a)(1) tax shall be paid by any

(c) Establishing intent to treat eco-§53'4958_7 Special rules. disqualified person who received an excess

nomic benefit as consideration for the (3) Substantive requirements for exbenefit from that excess benefit transaction.

performance of services. emption still apply. With respect to any excess benefit transac-
(1) In general. o . (b) Interaction between section 4958ion, if more than one disqualified person is
_ (2) Clear and convincing evidence ofy,q section 7611 rules for church tax iniable for the tax imposed by_ s_ection
mtgnt. quiries and examinations. 4958(a)(1)_, all such persons are jointly and
() In general. severally liable for that tax.
(i) Reporting of benefit. §53.4958-1 Taxes on excess benefit (2) Additional tax on disqualified per-
(i) Failure to report due to reasonabldransactions. son—(i) In general Section 4958(b) im-
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poses a tax equal to 200 percent of the ex-(A) The date of mailing a notice of de-tax imposed by section 4958(a)(2).
cess benefit in any case in which a sectiditiency under section 6212 with respect (3) Participation. For purposes of sec-

4958(a)(1) tax is imposed on an exced® the section 4958(a)(1) tax; or tion 4958(a)(2) and this paragraph (d),
benefit transaction and the transaction is (B) The date on which the tax imposegbarticipation includes silence or inaction
not corrected (as defined in sectiotby section 4958(a)(1) is assessed. on the part of an organization manager

4958(f)(6) and paragraph (c)(2)(ii) of this (iv) Abatement if correction during thewhere the manager is under a duty to
section) within the taxable period (as deeorrection period. For rules relating to speak or act, as well as any affirmative ac-
fined in section 4958(f)(5) and paragraplabatement of taxes on excess benefibn by such manager. However, an orga-
(c)(2)(iii) of this section). The tax im- transactions that are corrected within thaization manager will not be considered
posed by section 4958(b) is payable bgorrection period, as defined in sectiorto have participated in an excess benefit
any disqualified person who received ad963(e), see sections 4961(a), 4962 (ayansaction where the manager has op-
excess benefit from the excess benefénd the regulations thereunder. posed such transaction in a manner con-
transaction on which the initial tax was (d) Tax paid by organization sistent with the fulfillment of the man-
imposed by section 4958(a)(1). With remanagers—(1) In general In any case in ager’s responsibilities to the applicable
spect to any excess benefit transaction, Which section 4958(a)(1) imposes a taxax-exempt organization.
more than one disqualified person is lisection 4958(a)(2) imposes a tax equal to (4) Knowing—(i) In general.For pur-
able for the tax imposed by sectiorlO percent of the excess benefit on theoses of section 4958(a)(2) and this para-
4958(b), all such persons are jointly angarticipation of any organization managegraph (d), a person participates in a trans-
severally liable for that tax. who knowingly participated in the excessaction knowing that it is an excess benefit
(i) Correction. Correctionmeans, benefit transaction, unless such participdransaction only if the person—
with respect to any excess benefit transation was not willful and was due to rea- (A) Has actual knowledge of sufficient
tion, undoing the excess benefit to the exsonable cause. The tax is to be paid Hgcts so that, based solely upon such facts,
tent possible, and taking any additionaany organization manager who so particisuch transaction would be an excess bene-
measures necessary to place the organizsted. fit transaction;
tion in a financial position not worse than (2) Organization manager defined#- (B) Is aware that such an act under
that in which it would be if the disquali- In general. An organization manager is,these circumstances may violate the pro-
fied person had been dealing under theith respect to any applicable tax-exemptisions of federal tax law governing ex-
highest fiduciary standards. Correction obrganization, any officer, director, orcess benefit transactions; and
the excess benefit occurs if the disqualirustee of such organization, or any indi- (C) Negligently fails to make reason-
fied person repays the applicable tax-extidual having powers or responsibilitiesable attempts to ascertain whether the
empt organization an amount of monegimilar to those of officers, directors, ortransaction is an excess benefit transac-
equal to the excess benefit, plus any addirustees of the organization, regardless ¢ibn, or the person is in fact aware that it
tional amount needed to compensate thile. A person shall be considered an offiis such a transaction.
organization for the loss of the use of theer of an organization if— (if) Special rule. Knowingloes not
money or other property during the period (A) That person is specifically so desimean having reason to know. However,
commencing on the date of the excesgnated under the certificate of incorporaevidence tending to show that a person
benefit transaction and ending on the daten, by-laws, or other constitutive docu-has reason to know of a particular fact or
the excess benefit is corrected. Correenents of the organization; or particular rule is relevant in determining
tion may also be accomplished, in certain (B) That person regularly exerciseswhether the person had actual knowledge
circumstances, by returning property t@eneral authority to make administrativeof such a fact or rule. Thus, for example,
the organization and taking any additionabr policy decisions on behalf of the orgaevidence tending to show that a person
steps necessary to make the organizatioization. Independent contractors, actinpas reason to know of sufficient facts so
whole. If the excess benefit transactioin a capacity as attorneys, accountantthat, based solely upon such facts, a trans-
consists of the payment of compensatioand investment managers and advisoragction would be an excess benefit transac-
for services under a contract that has nate not officers. Any person who has auion is relevant in determining whether
been completed, termination of the emthority merely to recommend particularthe person has actual knowledge of such
ployment or independent contractor relaadministrative or policy decisions, but nofacts.
tionship between the organization and the® implement them without approval of a (5) Willful. For purposes of section
disqualified person is not required insuperior, is not an officer. 4958(a)(2) and this paragraph (d), partici-
order to correct. However, the terms of (i) Special rule for certain committeepation by an organization manager is will-
any ongoing compensation arrangememembers.An individual who is not an of- ful if it is voluntary, conscious, and inten-
may need to be modified to avoid futurdicer, director, or trustee, yet serves on #ional. No motive to avoid the restrictions
excess benefit transactions. committee of the governing body of arpof the law or the incurrence of any tax is
(i) Taxable period. Taxable periodapplicable tax-exempt organization that imecessary to make the participation will-
means, with respect to any excess benefitvoking the rebuttable presumption offul. However, participation by an organi-
transaction, the period beginning with theeasonableness described in §53.4958z@&tion manager is not willful if the man-
date on which the transaction occurs anslased on the committee’s actions, is aager does not know that the transaction in
ending on the earlier of— organization manager for purposes of thehich the manager is participating is an
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excess benefit transaction. 6501(e)(3) and 6501(l) and the regulabnited States is not subject to the require-

(6) Due to reasonable causén orga- tions thereunder, as amended, for statuieents of section 508 and is not an organi-
nization manager’s participation is due t@f limitations rules as they apply to seczation described in section 501(c)(3) for
reasonable cause if the manager has exéipn 4958 excise taxes. purposes of section 4958. A private foun-
cised his responsibility on behalf of the (g) Effective date for imposition of dation as defined in section 509(a) is not
organization with ordinary business caréaxes—(1) In general. The section 4958 an applicable tax-exempt organization for
and prudence. taxes imposed on excess benefit transasection 4958 purposes.

(7) Advice of counsellf a person, after tions or on participation in excess benefit (c) Section 501(c)(4) organizations.
full disclosure of the factual situation totransactions apply to transactions occurAn organization that has applied for and
legal counsel (including in-house coun#ing on or after September 14, 1995. received recognition of exemption as an
sel) relies on the advice of such counsel (2) Existing binding contracts.The organization described in section
expressed in a reasoned written legasection 4958 taxes do not apply to an$01(c)(4) is an applicable tax-exempt or-
opinion that a transaction is not an exceggansaction occurring pursuant to a writganization for section 4958 purposes. In
benefit transaction, the person’s participaten contract that was binding on Septenaddition, an organization that has sought
tion in such transaction will ordinarily notber 13, 1995, and at all times thereaftep take advantage of section 501(c)(4) sta-
be considered knowing or willful and will before the transaction occurs. A writtertus by filing an application for recognition
ordinarily be considered due to reasonBinding contract that is terminable or subef exemption under section 501(c)(4)
able cause within the meaning of sectioject to cancellation by the applicable taxwith the Internal Revenue Service, filing
4958(a)(2), even if such transaction i€xempt organization without the disqualian information return as a section
subsequently held to be an excess bendfigd person’s consent is treated as a ne®1(c)(4) organization under the Internal
transaction. For purposes of satisfyingontract as of the date that any such ternmirevenue Code or regulations promul-
the requirements of section 4958(a)(2), Bation or cancellation, if made, would begated thereunder, or otherwise holding it-
written legal opinion is reasoned so longffective. If a binding written contract isself out as being described in section
as the opinion addresses itself to the facgaterially modified (a material modifica-501(c)(4), is an applicable tax-exempt or-
and applicable law. However, a writterfion includes amending the contract to exganization for section 4958 purposes. A
legal opinion is not reasoned if it doedend its term or to increase the amount dbreign organization that receives sub-
nothing more than recite the facts and exompensation payable to the disqualifiedtantially all of its support from sources
press a conclusion. The absence of advig€rson), it is treated as a new contract enutside of the United States is not an ap-
of counsel with respect to an act shall notered into as of the date of the materigdlicable tax-exempt organization for sec-
by itself, however, give rise to any infer-modification. tion 4958 purposes.
ence _that a person partlc_lpated in such a§g3_4958_
knowingly, willfully, or without reason-
able cause.

(8) Limits on liability for management.  (a) In general—(1) An applicable tax-  (a) In general.Section 4958(f)(1) de-
The maximum aggregate amount of ta¥xempt organization is any organizatioriines disqualified personwith respect to
collectible under section 4958(a)(2) andhat, without regard to any excess benefigny transaction, as any person who was in
this paragraph (d) from organization manwould be described in section 501(c)(3f position to exercise substantial influ-
agers with respect to any one excess beng-(4) and exempt from tax under sectioence over the affairs of the organization at
fit transaction is $10,000. 501(a). An applicable tax-exempt organiany time during the five-year period end-

(9) Joint and several liability. In any  zation also includes any organization thahg on the date of the transaction. If the
case where more than one person is liablgas described in section 501(c)(3) or (4five-year period ending on the date of the
for a tax imposed by section 4958(a)(2)and was exempt from tax under sectiotransaction would have begun on or be-
all such persons shall be jointly and seveg01(a) at any time during a five-year pefore September 13, 1995, then the preced-
ally liable for the taxes imposed underiod ending on the date of an excess benieg sentence shall be applied to the period
section 4958(a)(2) with respect to that exfit transaction (the lookback period). beginning September 14, 1995, and end-
cess benefit transaction. (2) In the case of any transaction occuling on the date of the transaction. Para-

(e) Date of occurrence Except as oth- ring before September 14, 2000, the lookgraph (b) of this section further describes
erwise provided, an excess benefit trangack period begins on September 14ther persons who are defined to be dis-
action occurs on the date on which th@995, and ends on the date of the transagualified persons under the statute, in-
disqualified person receives the economition. cluding certain family members of an in-
benefit from the applicable tax-exempt (b) Section 501(c)(3) organization§o dividual in a position to exercise
organization for federal income tax purbe described in section 501(c)(3) for pursubstantial influence, and certain 35 per-
poses. In the case of a transaction coposes of section 4958, an organizatiooent controlled entities. Paragraph (c) of
sisting of payment of deferred compensanust meet the requirements of sectiothis section describes persons in a posi-
tion, the transaction occurs on the date tHg08 (subject to any applicable exceptionson to exercise substantial influence over
deferred compensation is earned angrovided by that section). A foreign orgathe affairs of an applicable tax-exempt or-
vested. nization that receives substantially all ofjanization by virtue of their powers and

(f) Statute of limitations.See sections its support from sources outside of theesponsibilities or certain interests they
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hold. Paragraph (d) of this section derect or indirect, but does not include votsets and has or shares authority to sign
scribes persons deemed not to be in a parg rights held only as a director ordrafts or direct the signing of drafts, or
sition to exercise substantial influencetrustee. authorize electronic transfer of funds,
Whether any person not described in (iii) Constructive ownership rules”A) from organization bank accounts.
paragraph (b), (c) or (d) of this section is &tockholdings. For purposes of section (4) Persons with a material financial
disqualified person with respect to thet958(f)(3) and this paragraph (b)(2), indiinterest in a provider-sponsored organiza-
transaction for purposes of section 4958 i®ct stockholdings are taken into accouriton. Pursuant to section 501(0), this cate-
based on all relevant facts and circumas under section 267(c), except that in agiory includes any person with a material
stances, as described in paragraph (e) plfying section 267(c)(4), the family of anfinancial interest in a provider-sponsored
this section. Examples in paragraphmdividual shall include the members oforganization (as defined in section
(d)(2)(ii) and (f) of this section illustrate the family specified in section 4958(f)(4)1853(e) of the Social Security Act (42
these categories of persons. and paragraph (b)(1) of this section. U.S.C. 1395w-23)) if a hospital that par-
(b) Statutory categories of disqualified (B) Profits or beneficial interest.For ticipates in the provider-sponsored orga-
persons—(1) Family members A person purposes of section 4958(f)(3) and thisization is an applicable tax-exempt orga-
is a disqualified person with respect tgaragraph (b)(2), the ownership of profitsization.
any transaction with an applicable tax-exer beneficial interests shall be determined (d) Persons deemed not to have sub-
empt organization if the person is a memin accordance with the rules for construcstantial influenceA person is deemed not
ber of the family of another disqualifiedtive ownership of stock provided in secto be in a position to exercise substantial
person described in paragraph (a) of thison 267(c) (other than section 267(c)(3))influence over the affairs of an applicable
section with respect to any transactioexcept that in applying section 267(c)(4)tax-exempt organization if that person is
with the same organization. A person'she family of an individual shall include described in one of the following cate-

family includes— the members of the family specified ingories:

(i) Spouse; section 4958(f)(4) and paragraph (b)(1) of (1) Applicable tax-exempt organiza-
(ii) Brothers or sisters (by whole or halfthis section. tions described in section 501(c)(3)his
blood); (c) Persons having substantial influ-category includes any other applicable

(iii) Spouses of brothers or sisters (bynce. A person is in a position to exercisgax-exempt organization described in sec-
whole or half blood); substantial influence over the affairs of ation 501(c)(3).

(iv) Ancestors; applicable tax-exempt organization if that (2) Employees receiving economic ben-

(v) Children; person has the powers or responsibilitiesfits of less than specified amount in a

(vi) Grandchildren; or holds the type of interests, described itaxable year—(i) In general This cate-

(vii) Great grandchildren; and one of the following categories: gory includes, for the taxable year in

(viii) Spouses of children, grandchil- (1) Individuals serving on the govern-which benefits are provided, any em-
dren, and great grandchildren. ing body who are entitled to voteThis ployee of the applicable tax-exempt orga-

(2) Thirty-five percent controlled enti- category includes any individual servinghization who—
ties—(i) In general. A person is a dis- on the governing body of the organization (A) Receives economic benefits, di-
qualified person with respect to any transwho is entitled to vote on matters overectly or indirectly from the organization,
action with an applicable tax-exemptwhich the governing body has authority. of less than the amount of compensation
organization if the person is a 35 percent (2) Presidents, chief executive officersieferenced for a highly compensated em-
controlled entity. A 35 percent controlledor chief operating officersThis category ployee in section 414(q)(1)(B)(i);
entity is— includes any individual who, individually  (B) Is not described in § 53.4958-3(b)

(A) A corporation in which persons de-or with others, serves as the presiden®y (c) with respect to the organization;
scribed in this section (except in this paraehief executive officer, or chief operatingand
graph (b)(2) and paragraph (d) of this se®fficer of the organization. An individual (C) Is not a substantial contributor to
tion) own more than 35 percent of theserves as a president, chief executive offihe organization within the meaning of
combined voting power; cer, or chief operating officer, regardlessection 507(d)(2).

(B) A partnership in which persons de-of title, if that individual has or shares ul- (i) Examples.The following examples
scribed in this section (except in this paraimate responsibility for implementing theillustrate the category of persons de-
graph (b)(2) and paragraph (d) of this sealecisions of the governing body or superscribed in this paragraph (d)(2):
tion) own more than 35 percent of thevising the management, administration, or Example 1. N, an artist by profession, works
profits interest; or operation of the applicable organization. part-time at R, a local museum. In the first taxable

(C) A trust or estate in which persons (3) Treasurers and chief financial offi-year in which R employs N, R pays N a modest
described in this section (except in thisers. This category includes any individ-S32" and provides no additional benefits to N ex-

) . . cept for free admission to the museum, a benefit R
paragraph (b)(2) and paragraph (d) of thisal who, independently or with othersoyides to all of its employees and volunteers. The
section) own more than 35 percent of theerves as treasurer or chief financial offitotal economic benefits N receives from R during
beneficial interest. cer of the organization. An individualthe taxable year are less than the amount of compen-

(i) Combined voting powerFor pur- serves as a treasurer or chief financial ogf‘;;‘:; irr?fseg;’i‘ocfilfé‘l’(;ilr)‘(ig;‘('g C;’I:‘“ep;::ét‘itrig _‘;E“'
poses of this paragraph (p)(2), combineficer, regardless o.f title, if that m@y,dual constitutes N's only relationship with R. N is notjre_
voting power includes voting power rep-has or shares ultimate responsibility fOfteq to any other disqualified person with respect to
resented by holdings of voting stock, dimanaging the organization’s financial asr. N is deemed not to be in a position to exercise
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substantial influence over the affairs of R. There- (ii) The person is an independent congames. Under the contract, B agrees to provide all
fore N is not a disqualified person with respect tQrgctor. such as an attorney, accountant gfythe staff and equipment necessary to carry out a

any transaction involving N and R in that year. investment manager or advisor acting iIl;‘ingo operation one night per week, and to pay Y q
Example 2.The facts are the same a€ixample !

. . . percent of the revenue from this activity. B retains
1, except that in addition to the modest salary that ﬁhat capacity, unless the person Is aCt'n(ge balance of the proceeds. Y provides no goods or

pays N in exchange for N's provision of services tdn that capacity with respect to a transagervices in connection with the bingo operation
R during the taxable year, R also purchases one tibn from which the person might eco-other than the use of its hall for the bingo game. The
N's paintings for $90,000. The total economic benenomically benefit either directly or indi- annual gross revenue earned from the bingo game
fits provided by R tq N in that year ex-ceed thq‘ectly (aside from fees received for théepresents more than he_1|f of Ys total annL_JaI rev-
amount of compensation referenced for highly com- . . ] enue. B'’s status as a disqualified person is deter-
pensated employees in section 414((:1)(1)(B)(i)pro_ffass’Ional SerV'CE}S rendered)' and mined by all relevant facts and circumstances. B's
Consequently, whether N is in a position to exercise (i) Any preferential treatment a personcompensation is based on revenues from an activity
substantial influence over the affairs of R for thareceives based on the size of that persorBsontrols. B also has full managerial authority over
taxable year depends upon all relevant facts and cigonation is also offered to any otheir’s principal source of income. Under these facts
cumstances. _ _donor making a comparable contributiorf"d c_wc_umstances, Bisina pqsmon to exercise sub-
(e) Facts and circumstances govern ig part of a solicitation intended to attracitamlal influence over the affairs of Y. Therefore B

all other cases—(1) In general. Whether . : . a disqualified person with respect to any transac-
(1)ing a substantial number of contributions.  tjon involving Y that provides economic benefits to

a person who is not described in para- (s examples. The following examples B directly or indirectly.

graph (b), (c) or (d) of this section is a disy ;strate the principles of this section. Example 4.The facts are the same aExample
qualified person depends upon all releFinding a person to be a disqualified perd With the additional fact that the stock of B is 100
vant facts and circumstances. A Persofyn in the following examples does r]OFercent owned by P, an individual who is actively in-

who has managerial control over a dis.«: j . volved in managing B. Because P owns a control-
g indicate that an excess benefit transacthmg interest (measured by either vote or value) in

crete segment (_)f an Orgamzatlon MaMas occurred, but only that any transacmd actively manages B, the facts and circumstances
nonethelgs; be in a position to EXErCiSfon with the applicable tax-exempt orgaestablish that P is also in a position to exercise sub-
substantial influence over the affairs ofyjzation that provides benefits to the disstantial influence over the affairs of Y. Therefore P
the entire organization. qualified person directly or indirectly mayit_s a qisqlu"?‘“ﬁef tf]ezson "_V(ijth respect to "’;)”y tr?tnstac'
i i e . .~ tion involvin at provides economic benefits to
(2) Facts and circumstances tending tye scrutinized to determine whether it is, directly Or?ndirectlﬁ
ihﬁlvltzl:]tézt;l?élr?élgglignscfi ac:f];tn: Fc):gI:S gg excess benefit transaction: Example 5.A, an applicable tax-exempt organi-
u | W i i
= - ; ation for purposes of section 4958, owns and oper-
has substantial influence over the affairs, Example 1. E is the headmaster of Z, a school B is a for-profit corpo-

. . . at is an applicable tax-exempt organization fo?lte_S one acute care hospital. .
of an organization include, but are nof)urposes of section 4958. E reports to Z’s board gftion that owns and operates a number of hospitals.

limited to, the following— trustees and is the principal employee responsibfe@nd B form C, a limited liability company. In ex-
(i) The person founded the organizafor implementing the board's decisions. E also haghange for proportional ownership interests, A con-
tion: ultimate responsibility for supervising Z's day_to_trlbutes its hospital, and B contributes other finan-

day operations. For example, E can hire facult§;'a| assets, to C. All of A's assets then consist of its

(if) The person is a substantial contrib- "= """~ - staff, make changes to the school&embership interest in C. A continues to be oper-

utor (within the meaning of section¢rricylum and discipline students without specificded for exempt purposes based almost exclusively

507(d)(2)) to the organization; board approval. Because E serves as the chief ex@8 the activities it conducts through C. C enters into
(iii) The person’s compensation isutive officer of Z, E is in a position to exercise sub® management agreement with a management com-

based on revenues derived from activitie@ntial influence over the affairs of Z. Therefore gany, M, to provide day-to-day management ser-

o is a disqualified person with respect to any transadices to C. Mis generally subject to supervision by
of the organization that the person CoNyypy involving Z that provides economic benefits toC'S board, but M is given broad discretion to man-

trols; E directly or indirectly. age C's day-to-day operation. Under these facts and

(iv) The person has authority to control Example 2.G is a program officer at community circumstances, M is in a position to exercise sub-
or determine a significant portion of theorganization C, an applicable tax-exempt organizastantial influence over the affairs ngbecause it has
tion for purposes of section 4958. G’s total comper@d@y to day control over the hospital operated by C,

organization’s capital expenditures, operio” ; ; L , L e
g P P P sation for the taxable year, including benefits, is les&S ownership interest in C is its primary asset, and

atlng bUdget! or Compensa‘tlon for emt-han the amount of compensation referenced for Q’S activities form the basis for A's continued ex-
ployees; highly compensated employee in sectiorgMmption as an organization described in section
(v) The person has managerial autho14(q)(1)(B)(). G is not related to any other dis-501(c)(3). Therefore, M is a disqualified person
ity or serves as a key advisor to a persctyalified person with respect to C. G does not servth respect to any transaction involving A, includ-
with managerial authority; or on C’s governing body and or as an officer of C. @ng any transaction that A conducts through C, that
. ' .. makes a modest annual contribution to C, but is n@fovides economic benefits to M directly or indi-
(Vl) The person owns a controlllng IN-4 substantial contributor to C (within the meaning ofectly.

terest in a corporation, partnership, Ogection 507(d)(2)). G is deemed not to be in a posi- Example 6.T is a large university and an applic-
trust that is a disqualified person. tion to exercise substantial influence over the affairgble tax-exempt organization for purposes of section
(3) Facts and circumstances tending t@f C for this year Eeca;.‘sefe‘ if] an empﬁyee "gho f‘fs& Lis the fdea” of t?e (T:O”Ter?e gf ”LaW Off I a
ol ceives economic benefits for the year of less than ttgajor source of revenue for [. e College of Law

S_hOW no SUbStantla! influencé=acts and amount of compensation referenced for a highlys important to T's reputation for excellent teaching
circumstances tending to show that a PeLompensated employee in section 414(q)(1)(B)(iand high quality faculty scholarship. T relies on this
son does not have substantial influencenerefore, for this year, G is not a disqualified perreputation to attract students and contributions from
over the affairs of an organization in-son with respect to any transaction involving C thaglumni and foundations. L plays a key role in fac-
clude, but are not limited to— provides economic benefits to G directly or indi-ulty hiring and has authority to control or determine
. . rectly. a significant portion of T’s capital expenditures and
(i) The person has taken a bona fide Example 3.Y, an applicable tax-exempt organi- operating budget because of L's position in the Col-
vow of poverty as an employee, agent, Qfasion for purposes of section 4958, enters into kege of Law. L's compensation is greater than the
on behalf of a religious organization; contract with B, a company that manages bingamount of compensation referenced for a highly
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compensated employee in section 414(q)(1)(B)(i) inespect to any transaction involving U that provide§53.4958—4 Excess benefit transaction.
the year benefits are provided. Because of the ineconomic benefits to W directly or indirectly.
portance of the College of Law to T and L's manage- Example 9.D is an accountant who periodically  (a) Definition of excess benefit transac-
rial control over that segment of T, L is in a positionprovides accounting and tax advisory services as %fbn—(l) In general. An excess benefit
to exercise s_ubsta_ntlal |n_f|_uence over the affairs of Tndependent c_ontractor in return for a fee to M_, ?ransactionmeans any transaction in
Therefore L is a disqualified person with respect tenuseum that is an applicable tax-exempt organiza- . . L. .
any transaction involving T that provides economidion for purposes of section 4958. For several year®/NiCh @an economic benefit is provided by
benefits to L directly or indirectly. D has advised M's officers and members of M'san applicable tax-exempt organization di-
Example 7.X is a radiologist employed by U, a governing body with respect to accounting and taxectly or indirectly, to or for the use of,
large acute-care hospital that is an applicable tax-eraatters. D’s firm also prepares tax returns on beha(.lj{ny disqualified person, and the value of
empt organization for purposes of section 4958. Xf M. D has no relationship with M other than as 3he economic benefit provided exceeds
has no managerial authority over any part of U or itprofessional accounting and tax advisor. D is not re- . . . )
operations. X gives instructions to staff with respedated to any other disqualified person of M. D's firmthe value of the consideration (including
to the radiology work X conducts, but X does nohas a policy prohibiting employees from providingthe performance of services) received by
serve as supervisor to other U employees. X's totairofessional advice with respect to a transactiothe organization for providing such bene-
compensation package includes nontaxable retiréom which they might economically benefit eitherfit  An excess benefit transaction also in-
ment and welfare bene_fits 'and a specified amount @irectly or i_ndirectly _(aside from fees rec_eived forcludes certain revenue-sharing transac-
salary. X's compensation is greater than the amoutite professional services rendered). D abides by tfie . .
of compensation referenced for a highly comperfirm’s policy in all activities, including the work for {1ONS d_eSC”be_d in §53.4958-5. An
sated employee in section 414(q)(1)(B)(i) in the yeaM. Whether D is a disqualified person is determine@conomic benefit shall not be treated as
benefits are provided. X is not related to any othepy all relevant facts and circumstances. Because onsideration for the performance of ser-
disqualified person of U. X does not serve on U'@cts only in D's capacity as an independent contragzices unless the organization providing
governing body or as an officer of U. Although Utor providing occasional professional services to . g L
participates in a provider-sponsored organization (&d abides by the firm’s conflict of interest polic ’\ﬂhe benefit Clea.rly indicates its .mtem to
defined in section 1853(e) of the Social Securityinder these facts and circumstances, D is not a diyeat the _b?neﬁ.t as compensation when
Act), X does not have a material financial interest ifjualified person with respect to any transaction witthe benefit is paid.
that organization. Whether X is a disqualified perM. (2) Economic benefit provided directly
son is determined by all relevant facts and circum- EXﬁmP'F 1&-':, a repertory theater co_mpafny thalpr indirectly. An excess benefit transac-
stances. X did not found U, and although X makes!& an applicable tax-exempt organization for purs; ; oy
modest annual financial contribution to U, thePoses of section 4958, holds a fund-raising canfiOn OCCUrS Whe.n an appllcable tax-ex
amount of the contribution does not make X a sutPaign to pay for the construction of a new theater. §MPt Organization Prov'des all excess
stantial contributor within the meaning of sectioriS @ regular subscriber to F's productions who habenefit directly or indirectly to a disquali-
507(d)(2). X does not receive compensation baségade modest gifts to F in the past. J has no relatiofied person. A benefit may be provided
on revenues derived from activities of U that X conship to F other than as a subscriber and contribuiqpgjrectly through the use of one or more
trols, and has no authority to control or determine & solicits contributions as part of a broad public

2 ntities controlled by or affiliated with the
significant portion of U’s capital expenditures, oper£@mpaign intended to attract a large number of y

ating budget, or compensation for employeesdonors, including a substantial number of donor@pplicable' tax-exempt organization. For
Under these facts and circumstances, X does nBtaking large gifts. In its solicitations for contribu-example, if an applicable tax-exempt or-

have substantial influence over the affairs of U, antions, F promises to invite all contributors giving $zganization causes its taxable subsidiary to

therefore X is not a disqualified person with respec®f More to a special opening production and pa”gjay excessive compensation to, or engage
0]

to any transaction involving U that provides ecoheld at the new theater. These contributors are al , .
nomic benefits to X directly or indirectly. given a special number to call in F's office to resenvd | & transaction at other than fair market

Example 8.W is a cardiologist and head of thetickets for performances, make ticket exchange¥/alue with, a d|S_quaI|f|Ed person of the
cardiology department of the same hospital U de2nd make other special arrangements for their coparent organization, the payment of the
scribed inExample 7. W does not serve on U’s venience. J makes a contribution oftéz~, which  compensation or the transfer of property
board and does not serve as an officer of U. W do&dakes J a substantial contributor within the meaning; 51 excess benefit transaction.

not have a material financial interest in the provider@f Section 507(d)(2). F provides J with the preferen- i i i icra.
sponsored organization (as defined in sectiofi@! treatment described in its solicitation. Whether J (3) Certain economic benefits disre

1853(e) of the Social Security Act) in which U par-S @ disqualified person is determined by all relevarﬂardec_j for purposes of SeCt_ion 4953?'9
ticipates. W is compensated personally with a salafcts and circumstances. Under these facts and cellowing economic benefits are disre-
and retirement and welfare benefits fixed by a thred{mstances, any influence that may arise from thgarded for purposes of section 4958:

year renewable employment contract with U. w'siz€ of J's donation is limited by F's commitment to (i) Reimbursements for reasonable ex-

annual amount of compensation exceeds the amoufPvide similar treatment to any other memberh(;{:)enses of attending meetings of governing

referenced for a highly compensated emplovee iWe public making a similar contribution and by fl .
section 414(q)(1)(B)%i).yWhetEerWisadisc?ua){ifiednature of the benefits being offered. AccordinglyP0dy. Paying reasonable expenses for

person is determined by all relevant facts and cithe preferential treatment that J receives does not imembers of the governing body of an ap-
cumstances. W has managerial authority for the caficate that J is in a position to exercise substantigllicable tax-exempt organization to attend

diology department. The cardiology department is &fluence over the affairs of the organization. The“?rneetings of the governing body of the or-

principal source of patients admitted to U and consd2r®: barring a change in J's relationship with F, J I(sganization will be disregarded for pur-

uently a maior source of revenue for U. W also haot @ disqualified person with respect to any transa .
Zuthor)ilty o a:llocate the budget for that departmen}io? involving F that provides economical benefitd?0Ses of section 4958. For purposes of

which includes authority to distribute incentive!® J directly or indirectly. the preceding gentence, reasonable ex-
that he has authority to set. The pool for the bonused multiple organizations affiliated by spousal travel.

is funded by a portion of U's revenues attributable tegommon control or governing documents, (ii) Economic benefits provided to a
the cardiology department. Because of the impoihe determination of whether a personisqualified person solely as a member of,
tance of the cardiology department to Urand W's oes or does not have substantial influsr volunteer for, the organizationAn
managerial control over that segment of U, Wis in Q . ] ; g . .
position to exercise substantial influence over the afNCE shall be made separately for each ageonomic benefit provided to a disquali-

fairs of U. Therefore W is a disqualified person withplicable tax-exempt organization. fied person that the disqualified person re-
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ceives solely as a member of, or voluntedauy, sell or transfer property or the right (B) All forms of deferred compensation
for, the organization is disregarded foto use property, and both having reasorthat is earned and vested, whether or not
purposes of section 4958 if the benefit iable knowledge of relevant facts. funded, and whether or not paid under a
provided to members of the public in ex- (3) Reasonable compensatieii) In deferred compensation plan that is a qual-
change for a membership fee of $75 ageneral. Compensation paid may not exdfied plan under section 401(a), but if de-
less per year. Thus, for example, if a disseed what is reasonable under all the ciferred compensation for services per-
qualified person is also a member of theumstances. Compensation for the pefermed in multiple prior years vests in a
organization and receives membershiformance of services is reasonable if it ifater year, then that compensation is at-
benefits such as advance ticket purchasesly such amount as would ordinarily béributed to the years in which the services
and a discount at the organization’s gifpaid for like services by like enterprisegvere performed;
shop that would normally be provided inunder like circumstances. Generally, the (C) The amount of premiums paid for
exchange for a membership fee of $75 arircumstances to be taken into considerdiability or any other insurance coverage,
less per year, then the membership benefion are those existing at the date whe@s well as any payment or reimbursement
is disregarded for purposes of sectiothe contract for services was made. Howdy the organization of charges, expenses,
4958. ever, where reasonableness of compend&€s, or taxes not covered ultimately by

(iii) Economic benefits provided to ation cannot be determined based on cith€ insurance coverage;
disqualified person solely as a member afumstances existing at the date when the (D) All other benefits, whether or not
a charitable class.An economic benefit contract for services was made, then thiicluded in income for tax purposes, in-
provided to a disqualified person that theletermination is made based on all fac@uding payments to welfare benefit plans
disqualified person receives solely as and circumstances, up to and includin§n Pehalf of the persons being compen-
member of a charitable class that the apircumstances as of the date of paymeritat€d, such as plans providing medical,
plicable tax-exempt organization intends$n no event shall circumstances existing &€ntal, life insurance, severance pay, and
to benefit as part of the accomplishmerthe date when the contract is questiongdiSapility benefits, and both taxable and
of the organization’s exempt purpose ibe considered in making a determinatioHOnt"f‘xab|e frlln'ge bgneﬁts (othgr than
generally disregarded for purposes of seof the reasonableness of compensation. X0rking condition fringe benefits de-
tion 4958. written binding contract that is terminable>Cibed in section 132(d) and de minimis

(4) Insurance or indemnification of ex-or subject to cancellation by the applicalIN9€ benefits described in section
cise taxes.The payment of a premium forble tax-exempt organization without thele’_z(e))’ including expense allqwances or
an insurance policy providing liability in- disqualified person’s consent is treated iglmbursements or foregone interest on
surance to a disqualified person for tha new contract as of the date that any su fans that t.he recipient .must report as in-
taxes imposed under this section or intermination or cancellation, if made,Corne on his separate income tax return;
demnification of a disqualified person forwould be effective. If a binding written and . . .
such taxes by an applicable tax-exemmontract is materially modified, it is (E) Ar_1y economic benefit provu_jed_by
organization will not constitute an exces¢reated as a new contract entered into S‘% aﬁphcablgdt%x;fxenl‘lpt orﬁasztlon,
benefit transaction for purposes of sectionf the date of the material modification.\(')\f[heetr gritﬁrog\llvr?e d ggﬁ%lloer dtbrocl:rgaffzij}irj-
4958 if the premium or the indemnifica-A material modification includes, but isated with %e appli;:able tax-exgmpt orga-
tion is treated as compensation to the digiot limited to, amending the contract to ._ _ .. LS
qualified person when paid, and the totaxtend its term or to increase the amourwzatlon’ whether such other entity is

. . ) - . . faxable or tax-exempt.

compensation paid to the disqualified peref compensation payable to the disquali- (iii) Examples. The following exam-
son is reasonable. fied person. The fact that a State or loc IIes illustrate whéther the reasonableness

(b) Standards for identifying excesdegislative or agency body or court ha f compensation can be determined based
benefits—(1) In general. If an economic authorized or approved a particular COMy - circumstances existing at the time a
benefit provided by the applicable tax-expensation package paid to a disqualiﬁegon,m,ﬂCt for the performance of services
empt organization to or for the use of anperson is not determinative of the reasons-< made under the rules of this para-
disqualified person exceeds the fair mambleness of compensation paid for pur(jraloh 0)(3):
ket value of the consideration, the excegsoses of section 4958 excise taxes. Example 1.G is an applicable tax-exempt orga-
is the excess benefit on which tax is im- (ii) Items included in determining thenization for pl'"poses of section 4958. H is angem_
posed by section 4958. Seealue of compensation for purposes Qfioyee of G and a disqualified person with respect to
§53.4958-5(c) for rules concerning thesection 4958 Compensation for purposesany transaction involving G that provides economic
excess benefit in certain revenue-sharingf section 4958 includes all items of combenefits to H directly or indirectly. H's multi-year
transactions. pensation provided by an applicable tax;-’;‘?;r';’g:g”;rg\‘/’i’;it;icgfpg‘;‘égs: ;(r;roﬂii’smsf”;:;;
(2) Fair market value for transfer of exempt organization in exchange for thg ; ratirement benefits. The contract provides for
property. The fair market value of prop- performance of services. These items @h annual increase in H's salary equal to the percent-
erty, including the right to use property, icompensation include, but are not limitedge increase, if any, over the preceding year in the
the price at which property or the right tcto— Consumer Prige Index (CPI). The CPI for a year is
use property would change hands be- (A) All forms of cash and noncashggizm'i:‘:é l;z'r”ge:::”har\"]irr?t%eisfthh; ?;';tr:'é‘;fp‘;;s
tween a willing buyer and a willing seller,compensation, including salary, feeStne heaith benefits consist of insurance Covgragé
neither being under any compulsion tdonuses, and severance payments paid;under a plan that is available to all of G's employees.
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The retirement benefits are equal to the maximumase methods other than those describedwill not be treated as provided in consid-

amount G is permitted to contribute under the rulegaragraphs (c)(2)(ii) and (iii) of this sec-eration for the economic benefit.

licable to qualified reti t plans. Undet. , - . .
applicable fo quaimied reirement pians. V€ 14 provide clear and convincing evi-  (4) Examples.The following examples
these facts, the reasonableness of H's compensation

can be determined based on the circumstances exiggnce of its intent. illustrate the rules for an organization to
ing at the time G and H enter into the employment (ii) Reporting of benefitThe organiza- establish its intent to treat an economic
contract. tion reports the economic benefit as combenefit as consideration for the perfor-

_ Example 2.N is an applicable tax-exempt orga-nensation on original or amended federahance of services as defined in this para-
nization for purposes of section 4958. N uses thf x information returns with respect to theyraph (c):
cash method of accounting and a calendar year as % P grap ’

taxable year. On January 2, N's governing body ef?@yment €.g, Form W—2 or 1099) or  gxample 1.G is an applicable tax-exempt orga-
ters into a one-year employment contract for K, itsvith respect to the organizatioe.(, nization for purposes of section 4958. G hires an in-
new executive director, who is a disqualified persofForm 990), filed before the commencedividual contractor, P, to design a computer program
with r§§pect to any .transactlon !nvolvnjg N and *_('ment of an Internal Revenue Service e)ZQr it, exe.cute:“? a contract for that purpose, and pays
In addition to providing that K will receive a speci- . . . . . P $1,000 in a timely manner pursuant to the contract.
fied amount of salary, deferred compensation, an%mlnajtlc_)n n Wh.ICh the reporting of theBefore January 31 of the next year, G reports the full
other health and retirement benefits from N in retur?€Nefit is questioned. For purposes ofmount paid to P under the contract on a Form 1099
for K’s services, the terms of the contract permit N'section 4958 and this section, an Internéled with the Internal Revenue Service. G has pro-
governing body to declare a bonus to be paid to K ®evenue Service examination of an apdded clear and convincing evidence of its intent to
any tlmg during the year covered by the c.or?tracgncame tax-exempt organization hagP"OV_'de the $1,000 paid to P as compensation for the
Declaration and payment of any bonus is within th . . . services P performed under the contract.
governing body’s discretion, with no specified Iimi-Com_mence_d if th_e_ organlzatlon has Example 2.The facts are the same a€ixample
tations or guidelines. The reasonableness of K&eCeived written notification from the EX-1 except that the services are provided by Corpora-
compensation cannot be determined based on teampt Organizations Division of an im-tion V. The contract executed by Corporation V and
circumstances existing as of the date the contragfending Exempt Organizations examinaG and placed in G's files indicates that the payment
was made because there were no gwdeh'nes in t'[’Fon, or written notification of an made tp Corpor_atlon Vls_m return for computer pro-
contract for the bonus that N may potentially pay. . . gramming services provided by employees of Cor-
Therefore, the determination of whether N’s com!mp_endmg refgrral_for an Exempt,orgam'poration V. G does not issue an information return
pensation is reasonable must be made based onZ@tions examination, and also includeg corporation V because Corporation V is not an
circumstances, up to and including circumstances &aving been under an Exempt Organizaadividual taxpayer. The contract constitutes clear
of the date of payment of any bonus actually paigions examination that is now in Appealgnd convincing evidence of G's intent to provide the
under the contract. If N pays K a bonus on Dece-r’rbr in litigation for issues raised in an Exp_ayment as compensation for Corporation V's ser-
ber 31, the reasonableness of K's compensation . . . . vices.
must be based on all circumstances from Januaryezmlpt Qrganl_zatlons exammatlon_ of the Example 3.G is an applicable tax-exempt orga-
through December 31. period in which the excess benefit transsization for purposes of section 4958. D is the chief
(c) Establishing intent to treat eco-action occurred. Reporting of an ecoeperating officer of G, and a disqualified person

nomic benefit as consideration for thehomic benefit to provide clear and conwith respect to any transaction involving G that pro-

performance of services(1) In general. vincing evidence of intent is alsovides Qconomic benefits to D directly or indirectly.
receives a bonus at the end of the year. A copy of

An applicable tax-exempt organizationreccomplished if the reC|p|_ent d'_squa“fle he letter from G to D describing the amount and the
will be treated as having intended to properson reports the benefit as income Ofysis for D's bonus is placed in D's personnel file.
vide an economic benefit as compensdhe person’s Form 1040 for the year imformation provided to all employees in the person-
tion for services only if the organizationWhiCh the benefit is received. nel handbook clearly states that bonuses are treated

provides clear and Convincing evidence (iii) Eailure to report due to reasonabkegs taxable income, and included in the total wages
figure reported on each employee’s Form W-2. G’s

that it. intended to so t'reat the _economicause' To ShOW that .ItS failure to reportaccounting department determines that the bonus is
benefit when the benefit was paid. an economic benefit _that ShQUId have, be reported on D's Form W—2. Due to a computer
(2) Clear and convincing evidence ofbeen reported on an information returmalfunction after data was entered incorrectly by
intent—(i) In general If an applicable was due to reasonable cause, an app|iqwsonnel of G’s accounting department, the bonus
tax- exempt organization or a disqualifiedble tax-exempt organization must estalg$ not reflected on D's Form W=2. As a result, D
. . kish that there were significant mitigatin fails to report the bonus on his individual income tax
per_son r_eports an econom'qlbeneﬂ_t as d . g_ A 9 Yreturn. G acts to amend Forms W2 affected as
scribed in paragraph (c)(2)(ii) of this secfactors W'Fh reslpeCt to its failure to reporgoon as G becomes aware of the data entry error and
tion then the organization will have pro-(as described in §301.6724—-1(b) of thisonsequent computer malfunction. G's failure to re-
vided clear and convincing evidence thmhapter)’ or the failure arose from eventsort the bonus on an information return issued to D
it intended to provide an economic benefibeyond the organization’s control (as ded©se from events beyond G's control, and G acted
ti for services when thecribed in §301.6724—1(c) of this cha in a responsible manner both before and after the
as co.mpensallon ) ) N . pfailure occurred. Thus, because G had reasonable
benefit was paid. If an applicable tax-exter), anq that the organization acted in gyse for failing to report D's bonus, G will be
empt organization’s failure to report arresponsible manner both before and aft@gated as having clear and convincing evidence of
economic benefit as required under ththe failure occurred (as described irfs intent to provide the bonus as compensation for
Internal Revenue Code is due to reasoi§301.6724-1(d) of this chapter). services when paid.
able cause (W|t-h|n the meaning (3) Effect.of fla|I|ng.to estabhsh intent g5a 1958-5 Transaction in which amount
§301.6724—}. of thl$ chap_ter and paraf an orgqm;anon_faﬂs to proy|d_e clearof economic benefit determined in whole
graph_ (c)_(2)(|||)_ of this section), th_en theand convincing ewdenpe that |F intended ; part by the revenues of one or more
organlzatlon will be tre.ate.d as h{:lvmg proto proylde an economic benef!t as CoMz+ivities of the organization.
vided clear and convincing evidence opensation for services when paid, any ser-

the requisite intent. An organization mayices provided by the disqualified person (a) In general. Whether a transaction
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in which the amount of an economic bensharing transaction occurring after Seper expenses are low and net revenues are high. By
efit provided by an applicable tax-exemptember 13, 1995, may still constitute afontrast, L suffers if expenses for the charitable
organization to or for the use of a disqualexcess benefit transaction if the econom T}m'”g operation are high and net revenues are low.
- . . . . . . . - of the gross revenues generated by the charitable
ified person is determined in whole or irbenefit provided to the disqualified per-y,ming operation belong to L. The arrangement be-
part by the revenues of one or more actiwson exceeds the fair market value of th@een H and L allows a portion of those revenues to
ities of the applicable tax-exempt organiconsideration provided in return. Beforénure to H. Therefore, this arrangement results in
zation (revenue-sharing transaction) rethe date of publication of final regula-the inurement of L's net earnings to the benefit of H,

sults in inurement and thereforetions, however, the excess benefit Sha"ﬂnd the enyre amount paid to H gnder this arrange-
ment constitutes an excess benefit under the rules of

constitutes an excess benefit transactioppnsist only of that portion of the €co+< seciion.
depends upon all relevant facts and cimomic benefit that. exce.eds the fair market Example 3.R, a professor and faculty member at
cumstances. A revenue-sharing transagalue of the consideration provided in res, a university that is an applicable tax-exempt orga-

tion may constitute an excess benefiurn. nization for purposes of section 4958, is the princi-

transaction regardless of whether the eco- (d) Examples.The following examples pal investigator in charge of certain sc.|ent|f|§ re-
nomic benefit provided to the disqualifiedillustrate the principles used in determinSeareh at S. The research produces an invention. In
. . . accordance with S’s agreement with its faculty, S
person exceeds the fair market value dfg whether a revenue-sharing transactiogyns the invention. R assists S in preparing a patent
the consideration provided in return if, agonstitutes an excess benefit transactiefplication. S receives a patent for R's invention,

any point, it permits a disqualified persorunder the rules of this section: which S owns. Also in accordance with S’s agree-

to receive additional compensation with- Example 1. A is the manager of the investmentMeNt With its faf:ulty, S grants R the right to receive
. . . . ) . v percent of S’s royalties on the patent, payable
out providing proportional benefits thatportfolio of M, an applicable tax- exempt organiza-

b ) ) tion for purposes of section 4958. A and SeVeraﬁemi—annually. R also receives an annual compensa-
contribute to the organization’s accom- purposes X tion package of salary and benefits. The availability
. . other professional investment managers work exclu-, ) .
plishment of its exempt purpose. If thesively for M in an office in M's building. A's com- of revenue-based compensation under these circum-
economic benefit is provided as comperpensation consists of a flat base annual salary, heafij"ces does not give R any incentive or opportunity
sation for services, relevant facts and citrsurance, eligibility to participate in a retirement'® 2Ct contrary to S's interests in accomplishing its
empt purpose. R receives the revenue-based com-

i imi lan, and a bonus that is equal to a percentage of ai . ! . 8
;.lljemrsetlaarl[icoesslﬂﬁjlusstlv\?g;srtehgo;léglgcdt:??crease in the value of M(’]s portfoIiF()) over thge yeagznsatlon, Le., the percentage of royalties, as an in-

. . . net of expenses for investment management Othg?ntive_ and a _reward for‘ producing work of espe-
benefit provided and the quality and., e in-nhouse managers’ compensation). THally high quality. In addition, any time R benefits
quantity of the services provided, as Welevenue-based portion of As compensation gives RY '€c€iving royalties, S benefits as well and to a

as the ability of the party receiving thean incentive to provide the highest quality service ifroPortionate degree. Finally, because the patent

compensation to control the activitiegrder to maximize benefits and minimize expenselelongs to S, R has no control over how the patent is

A X M. A has a measure of control over the activitieé’sed nor the stream of revenue it generates. Under
generating the revenues on which th¥ dhese facts and circumstances, S's payment of rev-

. . generating the revenues on which his bonus is bas > X
compensation is based. but A can increase his own compensation only if VEnue-based compensation to R does not constitute

(b) Special rule for allocation or return aiso receives a proportional benefit. Under thesd €xcess benefit transaction under the rules of this
of net margins or capital to members ofacts and circumstances, the payment to A of thection:

certain cooperatives.The allocation or bonus described above does not constitute an excess .
P benefit transaction under the rules of this section. 323-4958—6 Rebuttable presumption that

return of net margins or capital to the . transaction is not an excess benefit
members of certain cooperatives in accor- Example 2. L, an applicable tax-exempt organi:

dance with their incorporating statute anéation for purposes of section 4958, enters into HansaCtion-
P 9 ontract with H, a company who manages charitable

bylaws does not result in inurement of thgaming activities for public charities. As a result of (&) In general. Payments under a com-
net earnings to the benefit of any privatehe contractual relationship, H becomes a disqualpensation arrangement between an applic-
shareholder or individual, and therefordied person with respect to any transaction involvingble tax-exempt organization and a dis-
does not constitute an excess benefjtthat provides economic benefits to H directly org5jified person shall be presumed to be
. . indirectly. Under the contract, H agrees to provide
transactlon_ for section 495_8 PUrPOSESy; of the staff and equipment necessary to carry OlEfaasonable, and a transfer of property,
The preceding sentence applies to COOpP&Jharitable gaming operations on behalf of L, and t5ight to use property, or any other benefit
atives that were determined by the Secr@ay L z percent of the net profits, which are calcuor privilege between an applicable tax-ex-
tary of the Treasury or his delegate to bigted as the gross revenue less rental for the equigmpt organization and a disqualified per-
described in section 501(c)(4) and exemHent Wages for the staff, prizes for the winners, andon sha| be presumed to be at fair market
. other specified operating expenses. H retains the . . ..
from tax under section 501(a) before Julyiance of the proceeds after expenses and after pé(},ag_lue, if the following conditions are sat-
30, 1996, and haVe SUbStanUa”y the Sam}% Lits z percent of the net proﬁ'[sl As manager, HSerd—
incorporating statute and bylaws as exsontrols the activities generating the revenue on (1) The compensation arrangement or
isted on July 30, 1996. which its compensation is based. In addition, beterms of transfer are approved by the or-
(c) Rules effective prospectivelyfhe c2use H owns the equipment and employs the Staélfanization’s governing body or a commit-
. . . needed to operate the charitable gaming activities, .
rules in this section apply to any revenues,nyois what L is charged, including the profit HI€€ Of the governing body composed en-
sharing transaction described in this Segnakes above the cost of these items. Therefore, tirely of individuals who do not have a
tion that occurs on or after the date ofan also control the net revenues relative to the grogpnflict of interest with respect to the
publication of final regulations. The ex-'évenues from the gaming activity. The structure ohrrangement or transaction;
cess benefit shall consist of the entire ec§lS compensation Hreceives for its services does 5y 1pa overning body, or committee
i ; i K 7~ hot provide H with an appropriate incentive to maxi- k 4
nomic benefit provided in any transactionyize penefits and minimize costs to L. H benefitthereof, obtained and relied upon appro-
described in this section. Any revenuewhether expenses are high and net revenues are Ipkiate data as to comparability prior to
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making its determination; and ing on the transaction or compensationrganization; independent compensation
(3) The governing body or committeearrangement. surveys compiled by independent firms;
adequately documented the basis for its (iii) Absence of conflict of interesA  actual written offers from similar institu-
determination concurrently with makingmember of the governing body, or comtions competing for the services of the
that determination. mittee thereof, does not have a conflict afisqualified person; and independent ap-
(b) Delegation pursuant to proceduresinterest with respect to a compensatiopraisals of the value of property that the
To the extent permitted under local lawarrangement or transaction if the memapplicable organization intends to pur-
the governing body of an applicable taxber— chase from, or sell or provide to, the dis-
exempt organization may authorize other (A) Is not the disqualified person and igjualified person.
parties to act on its behalf by followingnot related to any disqualified person par- (ii) Special rule for compensation paid
specified procedures that satisfy the threticipating in or economically benefitting by small organizationskor organizations
requirements for invoking the rebuttabldrom the compensation arrangement owith annual gross receipts of less than $1
presumption of reasonableness. Atransaction by a relationship described imillion reviewing compensation arrange-
arrangement or transaction that is subseection 4958(f)(4) or 8§53.4958-3(b)(1); ments, the governing body or committee
quently approved by the board’s designee (B) Is not in an employment relation-will be considered to have appropriate
or designees in accordance with thosghip subject to the direction or control ofdata as to comparability if it has data on
procedures shall be subject to the rebuény disqualified person participating in ocompensation paid by five comparable or-
table presumption even though the goweconomically benefitting from the com-ganizations in the same or similar com-
erning body does not vote separately opensation arrangement or transaction; munities for similar services. No infer-
the specific arrangement or transaction.  (C) Is not receiving compensation otence is intended with respect to whether
(c) Rebutting the presumptionThe other payments subject to approval by angircumstances falling outside this safe
presumption established by satisfying thdisqualified person participating in orharbor will meet the requirement with re-
three requirements of paragraph (a) of thisconomically benefitting from the com-spect to the collection of appropriate data.
section may be rebutted by additional inpensation arrangement or transaction; (iii) Additional rules for special rule
formation showing that the compensation (D) Has no material financial interestfor small organizations.For purposes of
was not reasonable or that the transfeffected by the compensation arrangedetermining applicability of the special
was not at fair market value. ment or transaction; and rule for small organizations described in
(d) Requirements for invoking rebut- (E) Does not approve a transaction prgparagraph (d)(2)(ii) of this section, a
table presumption-(1) Disinterested viding economic benefits to any disqualitolling average based on the three prior
governing body or committee(i) In gen- fied person participating in the compensaaxable years may be used to calculate an-
eral. The governing body is the board oftion arrangement or transaction, who imual gross receipts of an organization. If
directors, board of trustees, or equivalertirn has approved or will approve a transany applicable tax-exempt organization is
controlling body of the applicable tax-ex-action providing economic benefits to theffiliated with another entity by common
empt organization. A committee of themember. control or governing documents, the an-
governing body may be composed of any (iv) Rule where ratification by full nual gross receipts of all such related or-
individuals permitted under state law tggoverning body required An arrange- ganizations must be aggregated to deter-
serve on such a committee, and may agtent or transaction has not been approvedine applicability of the special rule
on behalf of the governing body to the exby a committee of a governing body ifstated in paragraph (d)(2)(ii) of this sec-
tent permitted by state law. However, iunder the governing documents of the otion.
the rebuttable presumption arises as thganization or state law, the committee’s (iv) Examples. The following exam-
result of actions taken by a committeegdecision must be ratified by the full gov-ples illustrate the rules for appropriate
any members of such a committee wherning body in order to become effective.data as to comparability for purposes of
are not members of the governing body (2) Appropriate data as to comparabil-invoking the rebuttable presumption of
are deemed to be organization manageity—(i) In general. A governing body or reasonableness described in this section:
for purposes of the tax imposed by sectiocommittee has appropriate data as to COM- xample 1.z is a large university that is an ap-
4958(a)(2), subject to the rules ofparability if, given the knowledge and ex-licable tax-exempt organization for purposes of
§53.4958-1(d) pertise of its members, it has informatiomsection 4958. Z has had gross receipts of $200 mil-
(i) Persons not included on governingsufficient to determine whether, under thé" for the preceding three taxable years. Z is nego-
body or committee.For purposes of de- standards set forth in § 53.4958—4(b) %‘at'”g a new contract with its president because the
. . : . ' 0ld contract will expire at the end of the year. In de-
termining whether the requirements otompensation arrangement will result iRermining the compensation for its president, the ex-
paragraph (a) of this section have beethe payment of reasonable compensatiafutive committee of the Board of Trustees relies on
met with respect to a specific transactioor a transaction will be for fair marketa national survey of compensation for university
or compensation arrangement, a personvglue. Relevant information would in-Présidents; this survey does not divide its data by

. . . . _any measure of university size or any other criteria.
not included on the governing body oiclude, but not be limited to, compensation Y v v

. . . X X T . "“'None of the members of the executive committee
committee when it is reviewing a transaclevels paid by similarly situated organizanas any particular expertise in higher education
tion if that person meets with other memtions, both taxable and tax-exempt, fotompensation matters, although many members
bers only to answer questions, and othefunctionally comparable positions; thehave significant business experience. Given the lack
wise recuses himself from the meetingvailability of similar services in the geo-°f specificity in the data collected and the lack of

. . . . relevant expertise and experi f th ti
and is not present during debate and vographic area of the applicable tax—exemp? v xpert xperience of fhe executive
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committee members, the data relied on by the execu- (ii) If the governing body or committee emption still apply. The excise taxes im-
tive committee does not constitute appropriate daetermines that reasonable compensatiposed by section 4958 do not affect the
as to comparabilty. . __for a specific arrangement or fair markesubstantive statutory standards for tax ex-
Example 2. X, a tax-exempt hospital that is an K L . X . . d
applicable tax-exempt organization for purposes Jralue in a specific transaction is higher oemption under sections 501(c)(3) or (4).
section 4958, has average annual gross receiptslower than the range of comparable dat@rganizations are described in those sec-
$250 million. Before renewing the contracts of X'spbtained, the governing body or committions only if no part of their net earnings
chief executive officer and chief financial officer, o must record the basis for its determinure to the benefit of any private share-
ompenaation survey ffom an ndependent frm ation. For a decision to be documentetiolder or individual. |
specializes in consulting on issues related to execGOncurrently, records must be prepared by (b) Interaction between section 4958
tive placement and compensation. The survey cothe next meeting of the governing body oand section 7611 rules for church tax in-
ered executives with comparable responsibilities at@ommittee occurring after the final actiorquiries and examinationsThe proce-
significant number of hospitals. Thg survey data.arsr actions of the governing body or comdures of section 7611 will be used in initi-
sorted by a number of different variables, |nc|ud|ngh‘Iittee are taken. Records must be r@,ting and Conducting any inquiry or

the size of the hospitals and the nature of the ser- . . . .
vices they provide, the level of experience and spd/i€wed and approved by the governingxamination into whether an excess bene-

cific responsibilities of the executives, and the combody or committee as reasonable, acciit transaction has occurred between a
position of the compensation packages. The boafite and complete within a reasonablghurch and a disqualified person. For
members were provided with the survey results, gme period thereafter. purposes of this rule, the reasonable belief
detailed written analysis comparing the hospital's (e) NoO presumption until circumstancesfeqUired to initiate a church tax inquiry is

executives to those covered by the survey and an op- \ ; isfied if th . | lief th
portunity to ask questions of a member of the fim€XiSt to determine reasonableness sptisfied if there is a reasonable belief that

that prepared the survey. The survey, as preparedmpensation.If reasonableness of the2 section 4953 tax is due from a disqu?”'
and presented to X's board, constitutes appropriatompensation cannot be determinefied person with respect to a transaction
data as to comparability. based on circumstances existing at tH@volving a church. See §301.7611-1

Example 3W is a local repertory theater and an . &A 19 of this chapter
applicable tax-exempt organization for purposes oqate when a contract for services Wa@ pter.

section 4958. W has had annual gross receipts rangiade, then the rebuttable presumption %f53.4963—1 [Amended]

ing from $400,000 to $800,000 over its past thre¢his section cannot arise until circum-

taxable years. In determining the next year's constances exist so that reasonableness ofPar. 3. In §53.4963-1, paragraphs (a),
pensation for Ws artistic director, the board re"e_st:ompensation can be determined, and t|QB), and (C) are amended by adding the
on data compiled from a telephone survey of six . f h . . I .
other unrelated repertory theaters of similar size ithree requirements for t_ e prgsumptlomference 4958, . |mmed|ately_after the
various communities throughout the same gedlnder paragraph (d) of this section subseeference “4955,” in each place it appears.

graphic region. Amember of the board drafts a briefjuently are satisfied . See §53.4958—4
written summary of the salary information obtaineq(y)(3)(j). PART 301—PROCEDURE AND

from this informal survey. This information is later (f) No inference from absence of preADMINISTRATION
included in a written report that also includes infor-

mation about the membership of the board of direcsUMPtION. The_faCt that a transaction t_)e' Par. 4. The authority citation for part
tors, and an evaluation of the artistic director's priofween an appl_lcable tax-exempt organizagn1 continues to read in part as follows:

salary and performance that is discussed and votétbn and a disqualified person is notAuthorit . 26 U.S.C. 7805 * * *
on by the board. The salary information obtained igypject to the presumption described in y- R
the telephone survey is appropriate data as to cor{his section shall not create any inference

bility. S
par(z)' Il;ocumentation—(i) For a decision that the transaction is an excess benefi01.6213-1 [Amended]

to be documented adequately, the writtefjansaction. Neither shall the fact that a par. 5. Section 301.6213-1, paragraph

or electronic records of the governingransaction qualifies for the presumptiorte) is amended by adding the reference

body or committee must note— exempt or relieve any person from com¢4958,” immediately after the reference
(A) The terms of the transaction thapllance with any federal or state law im+4955 " in the first sentence.

; )osing any obligation, duty, responsibil-

\évrzie%ﬁ)proved and the date it was aiﬁy, or other standard of conduct with8301.6501(e)-1 [Amended]

(B) The members of the governingreSpeCt to the operation or adm|n|str§t|on Par. 6. Section 301.6501(e)-1 is
body or committee who were present du2f @1y applicable tax-exempt organizazmended as follows:
ing debate on the transaction or arrangé'-on' ) ] 1. Paragraph (c)(3)(ii), first and second
ment that was approved and those who (g) Period of reliance on rebuttable sentences are amended by removing the
voted on it; presumption. The rebuttable presump-janguage “or trust’ and adding “trust, or

(C) The comparability data obtained!0n @pplies to all payments made Opther organization” in its place.
and relied upon by the committee andransactions completed in accordance 2. paragraph (c)(3)(ii), the first sen-
how the data was obtained: and W|t_h a contract provided that the three l'tence is amended by removing the lan-

(D) The actions taken with respect tfluirements of the r.ebuttable presumptioguage “and 4953” and adding “4953, and
consideration of the transaction by any"/®'® (;net at the time the contract waggsg” in its place.

; ; reed upon.

one who is otherwise a member of th&d p §301.6501(n)-1 [Amended]
governing pody or comm|t'tee but who§53.4958_7 Special rules. . .
had a conflict of interest with respect to Par. 7. Section 301.6501(n)-1 is
the transaction or arrangement. (a) Substantive requirements for examended as follows:
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1. The paragraph heading for pare
graph (a) is amended by removing th
language‘or trust” and adding‘trust,
or other organization’in its place.

2. Paragraph (a)(1), the first sentenc
is amended by removing the languag
“or trust” and adding “trust, or other or-
ganization” in its place.

3. Paragraph (b), the heading and tt
first sentence are amended by removir
the language “or trust” and adding “trust
or other organization” in its place.

§301.7422-1 [Amended]

Par. 8. In section 301.7422-1, pare
graphs (a) introductory text, (c) introduc
tory text and (d) are amended by addin
the reference “4958,” immediately afte
the reference “4955,”.

§301.7611-1 [Amended]

Par. 9. In 8301.7611-1, the Table c
Contents is amended by adding “Appli
cation to Section 4958........ 19” immedi
ately after “Effective Date........ 18".

Par. 10. In 8301.7611-1, an undesic
nated centerheading and Q—-19 and A-:
are added to read as follows:

§301.7611-1 Questions and answers relating to
church tax inquiries and examinations.

* * % *x %

Application to Section 4958

Q-19: When do the church tax in
quiry and examination procedures de
scribed in section 7611 apply to a dete
mination of whether there was an exce:
benefit transaction described in sectio
49587

A-19: See §53.4958-7(b) of this
chapter for rules governing the interac
tion between section 4958 excise taxe
on excess benefit transactions and se
tion 7611 church tax inquiry and exami
nation procedures.

Michael P. Dolan,
Deputy Commissioner of
Internal Revenue.

(Filed by the Office of the Federal Register on Jul
30, 1998, 9:26 a.m., and published in the issue of t
Federal Register for August 4, 1998, 63 F.R. 4148



