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Notice of Proposed Rulemaking

Election Not to Apply Look-Back
Method in De Minimis Cases

REG–120200–97
AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary regula-
tions.

SUMMA RY: I n T.D. 8756, page 4, the
IRS is issuing temporary regulations
under section 460 relating to the look-
back method. The temporary regulations
provide rules for electing not to apply the
look-back method to long-term contracts
in de minimiscases. The temporary regu-
lations reflect changes to the law made by
the Taxpayer Relief Act of 1997 and af-
fect electing manufacturers and construc-
tion contractors whose long-term con-
tracts otherwise are subject to the
look-back method. The text of those tem-
porary regulations also serves as the text
of these proposed regulations.

DATES: Written comments and requests
for a public hearing must be received by
April 13, 1998.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG–120200–97),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044. In the alternative, sub-
missions may be hand delivered between
the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG–120200–97),
Courier ’s Desk, Internal Revenue Ser-
vice, 1111 Constitution Avenue, NW,
Washington, DC, or sent electronically
via the Internet by selecting the “Tax
Regs” option on the IRS Home Page, or
by submitting comments directly to the
IRS Internet site at http://www.irs.ustreas.
gov/prod/tax–regs/comments.html. 

FOR FURTHER INFORM ATION CON-
TACT: John M.Aramburu or Leo F.
Nolan II at (202) 622-4960 (not a toll-free
number).

SUPPLEMENTARY INFORM ATION

Paperwork Reduction Act

The collection of information con-
tained in this notice of proposed rulemak-
ing has been submitted to the Office of
Management and Budget for review in ac-
cordance with the Paperwork Reduction
Act of 1995 (44 U.S.C. 3507(d)). Com-
ments on the collection of information
should be sent to the Office of Manage-
ment and Budget, Attn: Desk Officer for
the Department of the Treasury, Office of
Information and Regulatory A f fairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP, Wash-
ington, DC 20224. Comments on the col-
lection of information should be received
by March 16, 1998. Comments are specif-
ically requested concerning:

Whether the proposed collection of in-
formation is necessary for the proper per-
formance of the functions of the Internal
Revenue Service, including whether the
information will have practical utility;

The accuracy of the estimated burden
associated with the proposed collection of
information (see below);

How the quality, utilit y, and clarity of
the information to be collected may be en-
hanced; 

How the burden of complying with the
proposed collection of information may
be minimized, including through the ap-
plication of automated collection tech-
niques or other forms of information tech-
nology; and

Estimates of capital or start-up costs
and costs of operation, maintenance, and
purchase of services to provide informa-
tion.

The collection of information in this
proposed regulation is in §1.460–6(j).
This information is required to notify the
Commissioner of taxpayers’ elections
under section 460(b)(6). This information
will be used to determine whether taxpay-
ers have properly elected under section
460(b)(6). This collection of information
is required for a taxpayer to elect not to
apply the look-back method to long-term
contracts in de minimiscases. The likely
respondents are for-profit entities.

Estimated total annual reporting bur -
den: 4,000 hours.

Estimated average annual burden hours
per respondent: 0.2 hours.

Estimated number of respondents:
20,000.

Estimated frequency of responses: Once.
An agency may not conduct or sponsor,

and a person is not required to respond to,
a collection of information unless the col-
lection of information displays a valid
OMB control number.

Books or records relating to a collec-
tion of information must be retained as
long as their contents may become mater-
ial in the administration of any internal
revenue law. Generally, tax returns and
tax return information are confidential, as
required by 26 U.S.C. 6103.

Background

Temporary regulations in T.D. 8756
amend the Regulations on Income Taxes
(26 CFR part 1) relating to section 460.
The text of those temporary regulations
also serves as the text of these proposed
regulations. The preamble to the tempo-
rary regulations explains the regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a signifi-
cant regulatory action as defined in EO
12866. Therefore, a regulatory assess-
ment is not required. It is hereby certified
that the collection of information in these
regulations will not have a significant
economic impact on a substantial number
of small entities. This certification is
based on the fact that the time required to
prepare and file an election statement is
minimal and will not have a significant
impact on those small entities that choose
to make the election. In addition, the elec-
tion need only be made once by a tax-
payer. Therefore, a Regulatory Flexibility
Analysis under the Regulatory Flexibility
Act (5 U.S.C. chapter 6) is not required.
Pursuant to section 7805(f) of the Internal
Revenue Code, this notice of proposed
rulemaking will be submitted to the Chief
Counsel for Advocacy of the Small Busi-
ness Administration for comment on its
impact on small business.
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Comments and Requests for a Public
hearing

Before these proposed regulations are
adopted as final regulations, considera-
tion will be given to any electronic or
written comments (a signed original and
eight (8) copies) that are submitted timely
to the IRS. All comments will be avail-
able for public inspection and copying. A
public hearing may be scheduled if re-
quested in writing by a person that timely
submits written comments. If a public
hearing is scheduled, notice of the date,
time, and place of the hearing will be pub-
lished in the Federal Register.

Draft Information

The principal author of these proposed
regulations is Leo F. Nolan II, Office of
Assistant Chief Counsel (Income Tax and
Accounting). However, other personnel
from the IRS and Treasury Department
participated in their development.

* * * * *

Proposed Amendments to the Regulations

Accordingly, 26 CFR part 1 is pro-
posed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as follows:

Authority: 26 U.S.C. 7805 ***
Par. 2. Section 1.460–6 is amended by

adding paragraph (j) to read as follows:

§1.460–6 Look-back Method.

* * * * *
(j) [The text of proposed paragraph (j)

is the same as the text of §1.460–6T(j)
published in T.D. 8756.

Michael P. Dolan,
Deputy Commissioner of 

Internal Revenue.

(Filed by the Office of the Federal Register on
January 12, 1998, 8:45 a.m., and published in the
issue of the Federal Register for January 13, 1998,
63 F.R. 1932)

Amicus Brief in Geissal v. Moore
Medical Corp.

Announcement 98–22

The Solicitor General of the United
States is filing, on March 4, 1998, a brief

as amicus curiae in Geissal v. Moore
Medical Corp.,114 F.3d 1458 (8th Cir.
1997), cert. granted,66 U.S.L.W. 3490
(U.S. Jan. 23, 1998) (No. 97-689).  In ac-
cordance with the recommendation of
Treasury and the Internal Revenue Ser-
vice, the Solicitor General takes a posi-
tion in the brief that is contrary to a provi-
sion in proposed Treasury Regulations
relating to the group health continuation
coverage requirements under the Consoli-
dated Omnibus Budget Reconciliation
Act of 1985, as amended (“COBRA”).1

This announcement provides for contin-
ued reliance, for purposes of the excise
tax under section 4980B of the Internal
Revenue Code, on the position taken in
the proposed regulations pending the
Supreme Court’s decision in Geissal.

BACKGROUND

Upon the occurrence of certain events
(such as a termination of employment
other than for gross misconduct) that
would otherwise cause certain individuals
to lose coverage under a group health plan
subject to the COBRA continuation cov-
erage requirements, the plan must offer to
those individuals (defined in the statute as
“qualified beneficiaries”) the right to elect
continuation coverage.  Among the dates
on which a group health plan may stop
making COBRA continuation coverage
available is the “date on which the quali-
fied beneficiary first becomes, after the
date of the election, covered under any
other group health plan . . . which does
not contain any exclusion or limitation
with respect to any preexisting condition
of such beneficiary . . . .”  Section
4980B(f)(2)(B)(iv) of the Code.2

Clause (d) of Q&A–38 of proposed
Treasury Regulation 1.162–26 provides
that COBRA continuation coverage can
cease to be made available on “the first
date after the date of the election upon
which the qualified beneficiary is covered

. . . under any other group health plan . . . .”3

Thus, under the proposed regulations,
group health plans would not be pre-
cluded from terminating a qualified bene-
ficiary’s COBRA continuation coverage
due to the beneficiary’s other coverage
merely because the beneficiary obtained
the other coverage before the date of
electing COBRA continuation coverage.4

A number of cases brought by qualified
beneficiaries under title I of ERISA have
focused on this issue.  The Tenth and Sev-
enth Circuits have held that group health
plans cannot cease making COBRA cov-
erage available due to other coverage that
began before the date of the election for
COBRA coverage.5 The brief being filed
as amicus curiae in Geissal supports this
view.  The Fifth and Eleventh Circuits,
and the Eighth Circuit in Geissal, have
adopted a contrary view.6

As noted above, proposed Treasury
Regulation 1.162–26 took the position
that a group health plan may cease mak-
ing COBRA continuation coverage avail-
able to a qualified beneficiary due to the
beneficiary’s other group health coverage
even if the other coverage began before
the date of the election for COBRA cover-
age.  After further consideration of the
issue, however, Treasury and the Internal
Revenue Service now believe that the bet-

1COBRA added group health continuation cover-
age requirements to the Internal Revenue Code, the
Employee Retirement Income Security Act of 1974
(ERISA), and the Public Health Service Act.   

2A group health plan may generally also stop
making COBRA continuation coverage available on
the date on which a qualified beneficiary first be-
comes, after the date of the election, entitled to
Medicare benefits.  Seesection 4980B(f)(2)(B)(iv)
of the Code.

3The proposed regulations were published in the
Federal Registeron June 15, 1987 (52 F.R. 22716),
interpreting the COBRA continuation coverage re-
quirements under section 162(k) of the Code.  In
1988, the COBRA continuation coverage provisions
in the Code were moved from section 162(k) to sec-
tion 4980B.  

4Under the proposed regulations, group health
plans would also not be precluded from terminating
a qualified beneficiary’s COBRA continuation cov-
erage due to the beneficiary’s being entitled to
Medicare benefits merely because the beneficiary
became so entitled before the date of electing
COBRA continuation coverage.  See Q&A–38(e) of
prop. Treas. Reg. 1.162–26.  Moreover, under the
proposed regulations, group health plans would not
be required to make COBRA continuation coverage
available at all to someone who, on the day before
the qualifying event, was already entitled to
Medicare benefits.  See Q&A–15(b)(2) of prop.
Treas. Reg. 1.162–26.

5Oakley v. City of Longmont,890 F.2d 1128 (10th
Cir. 1989); Lutheran Hospital of Indiana, Inc. v.
Business Men’s Assurance Company of America,51
F.3d 1308 (7th Cir. 1995). 

6Brock v. Primedica, Inc.,904 F.2d 295 (5th Cir.
1990); National Companies Health Benefit Plan v.
St. Joseph’s Hospital of Atlanta, Inc.,929 F.2d 1558
(11th Cir. 1991); Geissal v. Moore Medical Corp.,
114 F.3d 1458 (8th Cir. 1997).


