Notice of Proposed Rulemaking to the IRS Internet site at: http://www.irs.

and Notice of Public Hearing ustreas.gov/prod/tax_regs/comments.htm
la- A public hearing has been scheduled t
\S"Notice of Certain Transfers to be held in room 2615, Internal Revenu
ANGEoreign Partnerships and Building, 1111 Constitution Avenue NW,
;‘ﬂ:oreign Corporations Washington, DC.
' OREG-118926-97 FOR FURTHER INFORMATION CON-

TACT: Concerning transfers of cash ftc
AGENCY: Internal Revenue Serviceforeign corporations, Philip L. Tretiak,
(IRS), Treasury. and concerning transfers to foreign part
nerships, Christopher Kelley, 202-622
3860; concerning the hearing and submi
sions of written comments, Michael
Slaughter, 202-622-7190 (not toll-free
g;\lls).

ION&CTION: Notice of proposed rulemak-
_O_ing and notice of public public hearing.

SUMMARY: This document contains
proposed regulations under section 6038
qf the Interrjal Revenue Code on informaSUPPLEMENTARY INEFORMATION:
tion reporting requirements for certain
fotransfers by United States persons to foPaperwork Reduction Act
fokign partnerships. The proposed regula- ) ] )
tions would implement the amendments 1€ collection of information con-
made by the Taxpayer Relief Act of 199-;a|ned in this notice Qf proposed rulgmak
ddhat require a United States person whigd has been submitted to the Office c
folransfers property to a foreign partnershifflanagement and Budget for review in ac
to furnish certain information with respecicordance with the Paperwork Reductio
to such transfers. This document als6Ct Of 1995 (44 U.S.C. 3507(d)). Com-

ortcontains proposed regulations that woulB'€Nts on the collection of information

amend the information reporting requireShould be sent to theffice of Manage-

ments for certain transfers by United"ent @nd BudgetAttention: Desk Offi-

States persons to foreign corporations tof" for the Department of the Treasury
- require the reporting of the transfer of ffic€ Of Information and Regulatory Af-
Jamash. The proposed regulations woulffi'S: Washington, DC 20503, with copie
blerovide guidance to United States persor} theInternal Revenue ServiceAtten-
pawtho must furnish this information. Thist'on: IRS Repqrts Clearance Office:

document also provides notice of a publi®P:FS:FP. Washington, DC 20224. Corr

\ddukaring on these proposed regulations. ments on thg collection of information
fol- g prop g must be received by November 9, 199¢

DATES: Written comments must be reComments are specifically requested on:
ceived by November 9, 1998. Outlines of Whether the proposed collection of in
ly topics to be discussed at the public hearirff§'mation is necessary for the proper pel
. scheduled for November 10, 1998, at 1fprmance of the functions of the IRS, in

a.m., must be received by October 2¢¢luding whether the information will have
1998. practical utility;

)- The accuracy of the estimated burde
ioADDRESSES: Send submissions toassociated with the proposed collection
he CC:DOM:CORP:R (REG-118926-97),information (see below);
agoom 5226, Internal Revenue Service, How the quality, utility, and clarity of
' 3ROB 7604, Ben Franklin Station, Washthe information to be collected may be er
ington, DC 20044. Submissions may béanced:;
hand delivered between the hours of 8 How the burden of complying with the
, a.m. and 5 p.m. to CC:DOM:CORP:Rproposed collection of information may
of (REG-118926-97), Courier’s Desk, Ine minimized, including through the ap-
»_ ternal Revenue Service, 1111 Constitutioplication of automated collection tech-
Avenue NW, Washington, DC. Alterna-niques or other forms of information tech:.
ortively, taxpayers may submit commentsiology; and
S,tr;.)%lectronically via the Internet by selecting Estimates of the capital or start-uj
the “Tax Regs” option of the IRS Homecosts of operation, maintenance, and pu
Page, or by submitting comments directlghase of services to provide information.



The collection of information in theseported). Certain of these modificationcertain transfers of property by United
regulations is in 8§1.6038B-1(b) andlso affect reporting requirements with reStates persons to foreign corporations,
1.6038B-2. This information is requiredspect to foreign corporations. These regyartnerships, estates, or trusts. The tax
by the IRS to identify United States periations under section 6038B are beingvas equal to 35 percent of the fair market
sons who contribute property to foreigrproposed along with regulations undevalue of the property transferred in excess
partnerships and to ensure the correct reections 6038 (reporting with respect tof adjusted basis and any gain recognized
porting of items with respect to thosecertain foreign partnerships) and 6046An the transfer (built-in gain). Section
partnerships. The collection of informa<{reporting of certain ownership interest4494(c), effective for transfers made after
tion is mandatory. The likely respondentén foreign partnerships). The IRS is als®\ugust 20, 1996, imposed a further
will be individuals and businesses odeveloping a comprehensive form (Fornpenalty for a failure to report.
other for-profit organizations. 8865) for reporting under all of these pro- Section 1131(a) of TRA 1997 repealed

The burden of complying with the pro-visions. A draft version of the form will sections 1491 through 1494. Section
posed collection of information requiredbe issued for public comment while thel144 of TRA 1997 amended section
to be reported on Form 8865 is reflecte@roposed regulations are outstanding. 6038B to require a United States person
in the burden for Form 8865. ) . who transfers property to a foreign part-

The burden of complying with the pro->cction 6038B and Transfers to Foreign nership to report the transfer in the time
posed collection of information requir(::dcorpor"’ltlons and manner provided in regulations. The
to be reported on Form 926 is reflected in section 6038B, as enacted in 19841997 amendments apply to transfers of
the burden for Form 926. provided that United States persons th&'OPerty made after August 5, 1997. No-

The burden of complying with the pro-made certain transfers of property to forlice® 98-17 (1998-11 C.B. 6) provided the
posed collection of information in eign corporations were required to repoff'@nner of reporting a transfer under sec-

§1.6038B-2(f)(2) is as follows: those transfers in the manner prescribdéPn 6038B made after August 5, 1997,
Estimated total annual reporting burpy regulations. Prior to the enactment of"d before January 1, 1998.
den: 250 hours. TRA 1997, section 6038B imposed g, pjanation of Provisions

Estimated annual burden per resporpenalty for failure to comply with the reg-
dent: 0.25 hours to 1 hour, with an avemlations equal to 25 percent of the gain reReporting of Cash Transfers to Foreign
age of 0.5 hours. alized on the exchange, unless the failu@orporations

Estimated number of respondents: 500yas due to reasonable cause and not to _ _

Estimated frequency of responseswillful neglect. Thus, in the case of a 1heSe proposed regulations provide
Once per year. transfer of cash or other unappreciatetfat transfers of cash to foreign corpora-

An agency may not conduct or sponsoproperty to a foreign corporation, nolions are required to be reported if the
and a person is not required to respond tpenalty was imposed under section 603gB-S- transferor holds, immediately after
a collection of information unless it dis-if the transfer was not reported. the transfer, directly or indirectly, a 10-
plays a valid control number assigned by Section 1144(c) of TRA 1997 modified percent interest in the foreign corporation,
the Office of Management and Budget. the penalty applicable to the failure to fur©" the amount of the cash transferred by

Books or records relating to a collecnish information required to be reportedn€ transferor or any related person to
tion of information must be retained asinder section 6038B. The modifiedSuch foreign corporation or a related for-
long as their contents may become matepenalty is equal to 10 percent of the faifign corporation during the 12-month pe-
ial in the administration of any internalmarket value of the property at the time ofiod ending on the date of the transfer ex-
revenue law. Generally, tax returns anthe transfer. ceeds $100,000. The transfer of cash to a
tax return information are confidential, as In response to TRA 1997, Treasury anéfreign corporation will not be required to
required by 26 U.S.C. 6103. the IRS issued final regulations under sed€ reported unless made in a taxable year

tion 6038B (TD 8770 at 63 F.R. 33568peginning after the date that final regula-

Background June 19, 1998), in conjunction with regulions requiring reporting are published in
- lations under section 367(a), to clarify thathe Federal Register.

Taxpayer Relief Act of 1997 transfers to corporations of unappreciated The IRS and Treasury invite comments

In the Taxpayer Relief Act of 1997 property other than cash that occur on ¢t" these requirements and the corre-
(TRA 1997), Public Law 105-34 (111after July 20, 1998, generally are require8Ponding requirement for foreign partner-
Stat. 983 (1997)), Congress significantlyo be reported in accordance witthips, including a description of the types
modified the information reporting re-§1.6038B—1(b). The preamble to the fina®f transfers which could appropriately be
quirements with respect to foreign partregulations stated that rules regardingxcepted (for example, capital contribu-
nerships under sections 6038, 6038B aritansfers of cash to foreign corporation§ons and returns of cash made as part of
6046A (and also amended sectionvould be provided in future regulations. the normal course of business operations).
6501(c)(8) to provide that the statute o . . ; .
limitations on the assessment of tax und%:rcttr']c:r]si?gfla and Transfers to Foreign gzgggggi;’; Transfers to Foreign
section 6038, 6038B and 6046A does not P
expire until three years after the informa- Prior to the enactment of TRA 1997, The proposed regulations would imple-
tion required under those sections is resection 1491 imposed an excise tax oment the rules of section 6038B by gener-
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ally requiring that a United States persoship validly deemed to have whollyto a foreign partnership under section
that transfers property (including cash) telected out of the provisions of subchaps038B must identify the other partners in
a foreign partnership in a contribution deter K as specified in 8§1.761-2(b)(2)(ii).the partnership. This allows the IRS, for
scribed in section 721 in exchange for &axpayers are reminded, however, that example, to determine whether built-in
partnership interest, file a return on Fornprecondition to being an “electing-out”gain is being properly allocated to and rec-
8865 “Information Return of U.S. Persongartnership is that, as provided in §1.761egnized by the U.S. transferor under sec-
With Respect To Certain Foreign Partner2(a)(1), “[the members of such organization 704(c). The proposed regulations ex-
ships”, reporting the transfer. Under thdion must be able to compute their incomeept from this rule a United States person
statutory exceptions in sectionwithout the necessity of computing partonly required to report because of a trans-
6038B(b)(1), a United States person mustership taxable income.” The IRS ander of cash, if the transferor holds less than
report such a contribution only if (1) theTreasury are concerned that in certaig 10-percent interest in the partnership im-
United States person holds (immediatelgases the necessary books and records giediately following the transfer.
after the transfer), directly or indirectly, anot being maintained to allow verification N
least a 10-percent interest in the partnethat such computations can indeed b&me and Place for Filing
ship, or (2) the value of the property.made without regard to the partnership. If The proposed regulations would re-
transferred (when added to the value af appears that, in the absence of a report- . . .
: ; . . guire Form 8865 to be filed with the

the property transferred by such person tag requirement under this section, th% . "

. o . M . \ . United States person’s income tax return
the partnership within the preceding 12Znembers of the “electing-out” partnership. . . .

. . . _(including a partnership return of income)
months) exceeds $100,000 (including theannot make such separate computatio St the vear in which the reportable con-
value of property transferred in any transthis exception to the reporting require—t buti Y nw IH p_f the t
fer not described in section 721, a princiments will be reconsidered. ribution occurs. However, 1 the trans-

o . feror is also required to report under pro-
al purpose of which is the avoidance of .
Ehe ?epgrting requirements of these reguRePorting of Cash Transfers to Foreign posed regulation §1.6038-3(a), then the

lations). The proposed regulations woul&artnerships transfer must be reported on the Form

also require a transferor, if still a partner, The proposed regulations require 18865 (and filed in accordance with

to _noti_fy the IRS when gforeign partneryeporting of a cash transfer to a foreig§ Srltﬁ?a(:gki_z(gxggli (Z)a{rﬁ?]rvsﬂﬁ:rrc;;z?g-
ship disposes of appreciated property cofartnership in a contribution otherwise ret b y

tributed by the transferor. This informa-quired to be reported under section Gogggortable contribution occurs. Addition-

tion will help in determining whether and these regulations. Such transfer%lcl))r/r’n'fsrszgu';egub?ilcgtf Lr;?:;u;gggsmtfst
built-in gain has been properly allocategyere required to be reported under Notice ’ P

to and recognized by the U.S. transferopg—17. Reporting of cash transfers wilfiS© be filed. - The proposed regulations
The proposed regulations provide thaelp to ensure that any earnings and a\élv_puld provide alternative filing deadlines
certain indirect transferors need not repofireciation attributable to the cash are re: ith respect to reportable contributions
under this section if certain conditions argorted by the U.S. transferor, and help th 2t 96cur on or before the date final regu-
met. prevent United States persons from avoi gtions on th's_’ subject are pu_bllshed in the
A 10-percent interest is defined bying the rules applicable to foreign trusts! ederal Register(seeEffective Dates
cross-reference to section 6046A(d)As noted above with respect to cash cof®rtion of this preamble).
which in turn cross-references sectiofributions to foreign corporations, Treaailure to Provide Information
6038(e)(3)(C) and regulations issuedyry and the IRS are interested in receiv-
under that provision. The term means ding comments on specific issues in Section 6038B(c)(1) and the proposed
rect or indirect ownership of an interesgddition to general comments on this reregulations provide that a failure by the
equal to 10 percent of the capital interegjuirement. transferor to properly report a transfer that
or profits interest in a partnership, and an _ _ is required to be reported under section
interest to which 10 percent of the dedudnformation Required 6038B and these regulations is subject to
tions or losses of a partnerShip are The proposed regu|ati0ns would re@a penalty equal to 10 percent of the fair
allocated. quire a United States person to providgarket value of the property transferred.
Partnerships Excluded From Application certain informati(_)n with respect to prpp'ThiS penalty is subject to a $100,000 limit
of Subchapter K erty transferred in a reportable contributnder section 6038B(c)(3), unless the
tion. Appreciated property and intangibldailure is due to intentional disregard. In
The reporting requirements of this secproperty must be listed item by item orgddition, the transferor must recognize
tion shall not apply in respect of any forthe Form 8865. Other items of propertgain (reduced by gain recognized, with
eign partnership which is an eligible partmay be aggregated and listed according tespect to that property, by the transferor
nership described in §1.761-2(a) that habke following categories: (1) inventory;after the transfer) as if the property had
validly elected pursuant to §1.761-2(b){2) other tangible trade or business progeeen sold for its fair market value at the
(2)(i) to be wholly excluded from the ap-erty; (3) cash; (4) securities; and (5) othetime of the transfer. In addition, section
plication of subchapter K. Nor shall theproperty. 6501(c)(8) keeps the statute of limitations
reporting requirements of these proposed The proposed regulations provide that apen with respect to the transferor in the
regulations apply to any foreign partnerUnited States person reporting a transfease of a failure to report. Any adjust-
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ments to the basis of the partnership dCode, these regulations will be submittet).S.C. 6038B.
any partner (direct or indirect) as a resulio the Chief Counsel for Advocacy of theSection 1.6038B-2 also issued under 26
of the gain recognized under this proviSmall Business Administration for com-U.S.C. 6038B. * * *
sion, shall be made as though the gaiment on their impact on small business.  Par. 2. Section 1.6038B-1 is amended
was recognized in the year in which the i ) as follows:
failure to report was finally determined.Comments and Public Hearing 1. The section heading is revised.
Sectiorr 60388(9)(2) and the proposed pggfore these proposed regulations are 2 Paragraph (b)(1)(i), first sentence, is
regularlons provide a reasonerble causgopted as final regulations, considerd€&vised.
exception to the penalty and gain recogniion will be give to any written comments 3. The text of paragraph (b)(3) is
tion provisions. (preferably a signed original and eight (gfdded.
copies) that are submitted timely to the 4. Paragraph (c), first sentence, is re-
IRS. All comments will be made avail-Vised _ _

The amendments to the regulations oable for public inspection and copying. 5. Paragraph Q) is re_vl_sed.
the reporting of cash transfers to foreign A public hearing has been scheduled for The additions and revisions read as fol-
corporations apply to taxable years beFuesday, November 10, 1998, at 10 a.mQws:
ginning after these regulations are pubn room 2615, Internal Revenue Building B : .
Register. ton, DC. Because of access restrictions,

The proposed regulations on the report4isitors will not be admitted beyond the L
ing of transfers to foreign partnershipdnternal Revenue Building lobby more (b) Time and manner of reportirg(1)
apply to transfers made on or after Jandban 15 minutes before the hearing Stal’tSIn (i .

X generat—(i) Reporting procedure.
ary 1, 1998. Notice 98-17 (1998-11 The rules of 26 CFR 601'601(6‘)(3)Except for stock or securities qualifying
.R.B. 6) provides reporting requirementgpply to the hearing. under the special reporting rule of para-
for transfers made after August 5, 1997, Persons that wish to present oral com-

. R raph (b)(2) of this section, or cash,
and before January 1, 1998. The prgnents at the hearing must submit W.Htte'\?vhich is subject to special rules contained
posed regulations would permit Uniteccomments and an outline of the topics to " ° (b)(3) of this section, an
States persons who made transfers in the¢ discussed (preferably a signed originil g pgrsc?n that makes a transfer di-

i i i _ igh i 20,1 A .
period to rely on either Notice 98-17 o@nd eight (8) copies) by October 20, 1998 "o ' = * . = 6038B(2)(1)(A), 367(d)

i ' A period of 10 minutes will be allotted . .
the final regulations. P or (e)(1) is required to report pursuant to

for each person making comments. . . .
Special Analyses An agenda showing the scheduling opection 6038B and the rulgs Of.thIS sectron
nd must attach the required information

th kers will b d after th@
© speaxers will be prepared arer to Form 926 “Return by Transferor of

It has been determined that this nOtiCSeadline for receiving outlines has
of proposed rulemaking is not a signifi- assed. Copies of the agenda will pEroperty to a Foreign Corporation”.* * *
cant regulatory action as defined in E availablé free of charge at the hearing * ok ok % %

12866. Therefore, a regulatory assess- ‘
ment is not required. It has also been d®rafting Information (3) Special rule for transfers of cash.
termined that section 553(b) of the Ad- A U.S. person that transfers cash must re-
ministrative Procedure Act (5 U.S.C. The principal authors of these proposegort the transfer of cash to a foreign cor-
chapter 5) does not apply to these prdegulations are Christopher Kelley anchoration if—

posed regulations. It is hereby certifiedhilip Tretiak of the Office of Associate (i) Such U.S. person holds (immedi-
that the collection of information con-Chief Counsel (International). Howeverately after the transfer) directly or indi-
tained in these proposed regulations wifther personnel from the IRS and Trearectly (determined under the rules of sec-

not have a significant economic impact oguUry Department participated in their detions 318(a) and 6038(e)(2)) at least 10

Effective Dates

a substantial number of small entitiesvelopment. percent of the total voting power or the
This certification is based on the fact that x x % % % total value of the foreign corporation; or
the amount of time required to complete (i) The amount of cash transferred by
the form and file the information requiredProposed Amendments to the Regulatiorgtich person or any related person (deter-
under these regulations is brief and will ) ) mined under section 267(b)) to such for-
not have a significant impact on those Accordingly, 26 CFR part 1 is pro-gjgn corporation or a related foreign cor-
small entities that are required to provid®°Sed to be amended as follows: poration during the 12-month period
notificatiqrr. Furthermore, the _number_ ObART 1—INCOME TAXES ending on the date of the transfer exceeds
small entities that will be required to file $100,000.

the form is not significant. Accordingly, a Paragraph 1. The authority citation for FoEF ¥

Regulatory Flexibility Analysis under thepart 1 is amended by adding an entry in (c) Information required with respect
Regulatory Flexibility Act (5 U.S.C. numerical order to read in part as followsto transfers described in section
chapter 6) is not required. Pursuant to Authority: 26 U.S.C. 7805 * * * 6038B(a)(1)(A).A U.S. person that trans-
section 7805(f) of the Internal Revenu&ection 1.6038B-1 also issued under 2f@rs property to a foreign corporation in

September 28, 1998 26 1998-39 I.R.B.



an exchange described in sectioperson was required to report a transfer {@s determined under the rules of section
6038B(a)(1)(A) (including cash and othela foreign partnership under paragrapb038(e)(3) and the regulations thereun-
unappreciated property) must provide théb)(1) of property with a fair market valueder); and

following information, in paragraphs la-in excess of basis (built-in gain property), (iii) A United States person from whom

beled to correspond with the number oand the partnership disposes of the prophe ownership is attributed files all of the
letter set forth in this paragraph (c) an@rty while such United States person renformation required under section 6038B

§1.6038B-1T(c)(1) through mains a partner, that United States pers@md this section with respect to the trans-
(B5). *** must report the disposition by filing Formfer.
* %k ok % % 8865. The form must be attached to, and (2) Statement required A United

filed by the due date (including exten-States person who does not furnish an in-
plies to transfers occurring on or afteisions) of, the transferor’s income tax reformation return under the provisions of
July 20, 1998, except the first sentence Jgrn for the year in which the dispositionparagraph (b)(1) of this section must file a

paragraph (b)(1)(i), paragraph (b)(3) an&ccurred. statement with the person’s income tax re-
the first sentence of paragraph (c) apply to (i) _D_|sposmon _Of property In_non- turr_1— L - .
taxable years beginning after the date th&gcognition transactionlf a foreign part- (i) Indicating that the filing require-
final regulations are published in thed= nership disposes of contributed built-irment has been or will be satisfied:;

eral Register. See §1.6038B—1T for gain property in a nonrecognition transac- (ii) Identifying the person who has or
transfers occurring prior to July 20, 1998:[ior1 anq substituted basis property ?s rewill_file the re’Furn; .

Par. 6. Section 1.6038B—2 is added t8e|ved in exchange, and the substituted (iii) Identifying the IRS Service Center
basis property has built-in gain undemwhere the return was or will be filed; and
§1.704-3(a)(8), the transferor must report (iv) Providing any additional informa-

(g) Effective dates.This section ap-

read as follows:

§1.6038B-2 Reporting of certain the disposition of the substituted basision as Form 8865 and the accompanying
transfers to foreign partnerships. property in the same manner as providedstructions may require.
for the contributed property. (c) Information required with respect to

(2) Reporting requirements(1) Re- 3y Retums to be made(i) Separate transfers of property.n respect of trans-

qu!rement to report transfersAny freturns for each partnershiplf a United fers described in section 6038B(a)(1)(B),
United SFates person t.haf[ makes a_”af‘s States person transfers property to motée return must contain information in

to a fprelgp partnersh|p n a Cor,]mbu“onchan one foreign partnership in a taxablsuch form or manner as Form 8865 (and
described in section 7.21 Is required to r /ear, a separate return must be made itg accompanying instructions) prescribes
port pursuant to section .60388 and th e United States for each partnership. with respect to reportable events, includ-
rules of this section by filing Form 8865 (ii) Duplicate form to be filed.If re-  ing—

Flzg?ggqcetulﬁon g:rtt:riz gggézl'npsgsr&nesrsvx;:gquired by the instructions to Form 8865, a (1) The name, address, and U.S. tax-
o duplicate Form 8865 (including attach-payer identification number of the United
attached to the transferor’s income tax re- : : i
turn (including a partnership return of in_men'[s :?md sche_c_iules) must also be filed.States person making the transf_er, 3
come) for the taxable year that includes (4) Time for filing when transferor also ' (2) The name, U.S. taxpayer identifica-
the date of the transfer by the due date (i gzqwre_d to report under §1.603E_3—3(d)‘. _ tion number (if Qny), and add.ress of the
cluding extensions) for that return, if— the Unlt(_ed Stat_es person requ_lred to flleransferee _fore|gn partnership, and the
(i) The United States person holds (imynder this section is also requwed_to f!leype of entity and_country under whose
mediately after the transfer) directly or in_under 8§1.6038-3(a) for the penod_ |rigws the partnership was created or orga-
directly at least a 10-percent interest ith|ch the transfer occurs, then the Unitedized,;
the partnership; or States person must report under this sec-(3) A general description of the trans-
(ii) The value of the property trans-tion on the Form 8865 for the foreignfer, and of any wider transaction of which
ferred, when added to the value of th@artnership’s annual accounting period it forms a part, including the date of trans-
property transferred by such person ophich the transfer occurred (not its owrfer;
any related person (described in sectioi@xable year) and file with its income tax (4) The names and addresses of the
267(b) or 707(b)(1)) to such partnershipeturn for that year as provided inother partners in the foreign partnership,
or a related partnership (described in se§81.6038-3(e) and (h). unless the transfer is solely of cash and
tion 707(b)(1)(B)) during the 12-month (P) Relief for indirect transferors-(1) the transferor holds less than a 10-percent
period ending on the date of the transfeRequirements.A United States personinterest in the transferee foreign partner-
exceeds $100,000. For purposes of detedtherwise required to file a return undeship immediately after the transfer;
mining the relevant amounts, there shathis section with respect to a transfer to a (5) A description of the partnership in-
also be taken into account the value dbreign partnership need not file a return iferest received by the United States per-
any property transferred in a transfer nall of the following conditions are met— son, including a change in partnership in-
subject to section 721, where a principal (i) The person does not directly own arterest;
purpose of such transfer was the avoidnterest in the foreign partnership; (6) A separate description of each item
ance of these reporting requirements. (ii) The person is required to file a re-of contributed property that is appreciated
(2) Requirement to report disposi-turn solely by reason of attribution ofproperty subject to the allocation rules of

tions—(i) In general. If a United States ownership from a United States persosection 704(c)(except to the extent that

1998-39 I.R.B. 27 September 28, 1998



the property is permitted to be aggregatean eligible partnership as described iproviding a written statement to the dis-
in making allocations under section81.761-2(a) in which that United Statesrict director having jurisdiction of the
704(c)), or is intangible property, includ-person is a partner, if such partnership imxpayer’s return for the year of the trans-
ing its estimated fair market value and advalidly deemed to have elected to be eXer, setting forth the reasons for the failure
justed basis. cluded from all of the provisions of sub-to comply. Whether a failure to comply
(7) A description of other contributedchapter K of chapter 1 of the Internalvas due to reasonable cause will be deter-
property, not specified in paragraph (c)(6Revenue Code in accordance with theined by the district director under all
of this section, aggregated by the followprovisions of §1.761-2(b)(2)(ii). facts and circumstances.
ing categories (with, in each case, a brief (g) Deemed contributiondf by reason  (4) Limitation on penalties. The
description of the property)— of an adjustment under section 482 or otlpenalty under paragraph (h)(1)(i) of this
(i) Stock in trade of the transferor (in-erwise, a contribution required to be resection with respect to any transfer cannot
ventory); ported under section 6038B(a)(1)(B) an@éxceed $100,000, unless the failure to
(i) Tangible property (other than stockthis section is deemed to have been madmmply with respect to such transfer was
in trade) used in a trade or business of ttiee information required to be reportediue to intentional disregard.

transferor; will be furnished timely if filed by the due (5) Statute of limitations.For excep-
(i) Cash; date (including extensions) of, the taxabléons to the limitations on assessment and
(iv) Stock, notes receivable andyear during which the adjustment is madecollection in the event of a failure to pro-

payable, and other securities; and (h) Failure to comply with reporting re- vide information under section 6038B,
(v) Other property. quirements—(1) Consequences of failure.see section 6501(c)(8).

(d) Information required with respect to If a United States person is required to file (i) Definitions—(1) 10-percent interest.
dispositions of propertyln respect of dis- a return under paragraph (a) of this sed-0-percent interest is defined in sections
positions, the return must contain infortion and fails to comply with the reporting6046A(d) and 6038(e)(3)(C) and the reg-
mation in such form or manner as Formequirements of section 6038B and thislations thereunder.

8865 (and its accompanying instructionsjection, then— (2) United States persorinited States
prescribes with respect to reportable (i) The United States person is subjegberson is defined in section 7701(a)(30).
events, including— to a penalty equal to 10 percent of the fair (3) Foreign partnership.Foreign part-

(1) The date and manner of disposimarket value of the property at the time ofiership is defined in section 7701(a)(2)
tion; the contribution; and (5).

(2) The gain and depreciation recap- (ii) The United States person will rec- (4) Substituted basis propertySubsti-
ture amounts, if any, realized by the partagnize gain (reduced by the amount ofuted basis property is defined in section
nership; and any gain recognized, with respect to that701(a)(42).

(3) Any such amounts allocated to th@roperty, by the transferor after the trans- (5) Value of the property transferred.
United States person. fer) as if the contributed property hadJnder section 6038B and this section, the

(e) Method of reporting Except as oth- been sold for fair market value at the timealue of the property transferred is the fair
erwise provided on Form 8865, or the aoef the contribution; and market value of the property at the time of
companying instructions, all amounts re- (iii) Adjustments to the basis of theits transfer.
ported as required under this section mugprtnership and any relevant partner as a(j) Effective dates-(1) In general.
be expressed in United States currenckgsult of gain being recognized under thighis section applies to transfers made on
with a statement of the exchange ratgsrovision will be made as though the gaior after January 1, 1998. However, for a
used. All statements required on or withvas recognized in the year in which théransfer made prior to the date final regu-
Form 8865 pursuant to this section mudtilure to report was finally determined. lations are published in thfeederal Reg-
be in the English language. (2) Failure to comply. A failure to ister, Form 8865 will be considered

() Reporting under this section not re-comply with the requirements of sectiortimely filed with respect to a transfer if
quired of partnerships excluded from th&038B includes— filed with the taxpayer’s income tax re-
application of subchapter (1) Elec- (i) The failure to report at the properturn for the first taxable year beginning
tion to be wholly excludedThe reporting time and in the proper manner any inforafter the date that final regulations are
requirements of this section will not applymation required to be reported under thpublished in thé&-ederal Register.
to any United States person in respect ofiles of this section; and (2) Transfers after August 5, 1997 and
an eligible partnership as described in (ii) The provision of false or inaccuratebefore January 1, 1998A United States
§1.761-2(a) in which that United Statesnformation in purported compliance withperson who made a transfer of property
person is a partner, if such partnership halke requirements of this section. required to be reported under section
validly elected to be excluded from all of (3) Reasonable cause exception6038B prior to the effective date of these
the provisions of subchapter K of chaptetnder section 6038B(c)(3) and this secregulations may satisfy its reporting re-
1 of the Internal Revenue Code in théion, the provisions of paragraph (h)(1) ofjuirements by reporting in accordance
manner specified in §1.761-2(b)(2)(i).  this section will not apply if the transferorwith the provisions of this section.

(2) Deemed excludedhe reporting re- shows that a failure to comply was due to Michael P. Dolan,
quirements of this section will not applyreasonable cause and not willful neglect. Deputy Commissioner of
to any United States person in respect dte transferor may attempt to do so by Internal Revenue.
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