BACKGROUND view by the Tax Court under § 7436(a).

Section 7436(a) of the Code provides The S.ervice will issue a Not'ice of De-
the Tax Court with jurisdiction to review ermination only after the Service has de-
determinations by the Service that work€rminel both that one or more individu-
ers are employees for purposes of subtitflS Performing services for the taxpayer
C of the Code, or that theganization for are employees for purposes of subtitle C

which services are performed is not ent@"d that the taxpayer is not entitled to re-

@ tled to relief from employment taxes“ef under_§ 530 This will prowde tax-
under § 530 of the Reveeict of 1978, Payers with the opportunity to resolve
Section 7436(a) requires that the determPoth issues in one judicial determination.
nhatiqnt:nvolvg an actual fcontrover§y anq-AX PAYERS ELIGIBLE TO SEEK
that it be made as part of an examinatio
Section 7436 becaméfective an August JupICIAL REVIEW
5,1997. Section 7436(b) provides that a plead-

Proceedings under § 7436 may be coild seekig Tax Court review of the Ser-
ducted pursuant to éTax Courts simpli- vice's determination may be filed only by
fied procedures for small tax cases sethe person for whom the services are
forth in § 7463 of the Code and Rule 29®¢erformed. Thus, workers may not seek
of the Tax Courts Rules of Practice and'eview of the Servics determinations
Procedure. Current) taxpayers may under 8§ 7436. In addition, because there
elect, with the concurrence of tii@ax Must be an actual controvgrgeview
Court, to use these simplified procedure®@y not be sought by a third party that
if the amount of employment taxes pIaceBaS not been determined by the Service to
in dispute is $50,000 or less for each calR€ the employe

endar quarter involved. NOTICE OF DETERMINATION
ISSUESTO WHICH § 745 APPLIES ~ CONCERNING WORKER
New Procedures for Processing Section 7436(a) providesefiax Court CLASSIFICATION UNDER§ 7436

Employment Tax Cases with jurisdiction to review the Servitce  The Service will inform taxpayers of a
Involving Worker Classification determinations that one or more individudetermination described in § 7436(a) by
and Section 530 of the Revenue als performing services for the taxpayesending the taxpayer a Notice of Determi-

Act of 1978 Under Section are employees of the taxpayer forrpu nation by certified or registered maif

7436 of the Code poses of subtitle C of the Code, or that theopy of the current Notice of Determina-
taxpayer is not entitled to relief under &on, which may be revised from time to

Notice 98-43 530 with respect to such individualstime, is attached hereto as Exhibit 1.

Thus, 8 7436(a) does not provide frax The Notice of Determination will ad-

PURPOSE Court with jurisdiction to determine anyvise taxpayers of the opportunity to seek

The Taxpayer Relié Act of 1997 amount of employment tax or penaltiesTax Court review and provides informa-
(TRA'97), Pub. L. No. 105-34111 Stat. Nor does 8§ 7436(a) providedfiax Court tion on how to do soAttached to the No-
788, created new 8§ 7436 of the Internakith jurisdiction to review other employ- tice of Determination will be a schedule
Revenue Code (the “Code”), which proment tax issues. Moreonethe proce- showing each kind of tax with its @+
vides Tax Court review rights concer dures set forth in § 7436 do not apply t@osed employment tax adjustment by cal-
ing certain employment tax determinaemployment-related issues not arisingndar quarte The schedule will be pro-
tions This notice provides information under subtitle C, such as the classificatiovided to enable the taxpayer to determine
about how taxpayers may petition foof individuals with respect to pensioneligibility to elect use of the small tax
Tax Court review of employment tax deplan coverage or the proper treatment afase procedures under § 7436(c). r-Cu
terminations under 8§ 7436Attached to individual income tax deductionsAddi- rently, the small tax case procedures may
this notice as Exhibit 1 is a “Notice oftionally, insofar as § 7436(a) only conferde available under § 7436(c) if the
Determination ConcerngnWorker Clas- jurisdiction upon tk Tax Court to review amount of employment taxes placed in
sification Under Section 7436” (a ‘N determinations that are made by the Sedispute is $50,000 or less for each calen-
tice of Determination”) With respect to vice as part of an examination, other Sedar quarter involved.
taxpayers whose workers are the subjewice determinations that are not made as In most cases, a taxpayer who receives
of an employment tax determination, thgart of an examination, including thosea Notice of Determination will have pre-
attached Notice of Determinatiorda that are made in the context of private letviously received a “thirty-day lettg
dressed to a taxpayer will constitute théer rulings or Forms SS—8, Determinationvhich the Service sends to taxpayers in
“determination” that is a prerequisite toof Employes Work Status for Purposes ofunagreed examination case$he thirty-
invoking the Tax Courts jurisdiction Federal EmploymenTaxes and Income day letter lists the proposed employment
under § 7436. Tax Withholding, are not subject to re-tax adjustments to be made and describes
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the taxpayer’s right to either agree to thafter the Service mails its Notice of Deterfor assessment of taxes attributable to the
proposed employment tax adjustments omination to the taxpayer by certified orworker classification and § 530 issues
alternatively, to protest the proposed adegistered mail. If the taxpayer discussesill be suspended under section 6503(a)
justments to the Appeals Division of thehe case with the Service during the peduring the Tax Court proceedings, and
Service within thirty days of the date ofriod before the 91st day following thefor 60 days after the Tax Court decision
the letter. If the taxpayer does not remailing of the Notice of Determination, becomes final.
spond to the thirty-day letter by agreeinghe discussion will not extend the period
to the proposed adjustments or, alterna which the taxpayer may file a petitionRESTR'C-”O'\IS ON ASSESSMENT
tively, by filing a protest with the Appealswith the Tax Court. Section 7436(d)(1) provides that the re-
Division, the taxpayer will receive, by A taxpayer who does not file a Taxstrictions on assessment in § 6213 of the
certified or registered mail, a Notice ofCourt petition within the allotted time re-Code apply in the same manner as if a no-
Determination. Under normal proce-+ains the right to seek judicial review oftice of deficiency had been issued. Thus,
dures, if the taxpayer does not respond the Service's employment tax determinapursuant to § 6213(a), the Service is pre-
the thirty-day letter, the taxpayer shouldions by paying the tax and filing a claimcluded from assessing the taxes attribut-
generally expect to receive a Notice ofor refund, as required by § 7422(a) of thable to the worker classification and § 530
Determination within sixty days after ex-Code. If the claim for refund is deniedjssues prior to expiration of the 90-day
piration of the thirty-day period beginningthe taxpayer may file a refund suit in disperiod during which the taxpayer may file
with the date on the thirty-day letter. If natrict court or the Court of Federal Claims.a timely Tax Court petition. If the tax-
Notice of Determination is received dur- payer does file a timely Tax Court peti-
ing this period, the taxpayer may wish t\PPEALS JURISDICTION tion, 8 6213(a) generally precludes the
contact the local Internal Revenue Service Cases docketed in the United StateService from assessing taxes attributable
office to check on the status of the case. Tax Court will be referred by District to the worker classification and § 530 is-
If the taxpayer responds to the thirty-Counsel to the Appeals Division for consues until the decision of the Tax Court
day letter by filing a protest with the Ap-sideration of settlement unless the NoticRas become final. If the taxpayer does not
peals Division (or if the case proceeds tof Determination was issued by Appealsfile a timely Tax Court petition before the
Appeals by way of the employment taxCases in which Appeals issued such a N@1st day after the Notice of Determination
early referral procedureseeAnnounce- tice of Determination may be referred tavas mailed, the employment taxes attrib-
ment 97-52, 1997-21 |.R.B. 22; An-Appeals unless District Counsel deterutable to the workers described in the No-
nouncement 96-13, 1996-12 I.R.B. 33nines that there is little likelihood that atice of Determination may thereafter be
and Rev. Proc. 96-9, 1996-1 C.B. 575kettlement of all or a part of the case casssessed.
and the worker classification and § 530 isse achieved in a reasonable period of
sues are not settled on an agreed basistime. Appeals will have sole settlemenfGREED SETTLEMENTS
the Appeals Division, the taxpayer willauthority over docketed cases referred to If the taxpayer wishes to settle the
thereafter receive a Notice of DeterminaAppeals until the case is returned to Disworker classification and § 530 issues on
tion. Taxpayers are encouraged to resoltgict Counsel. SeeRev. Proc. 87-24, an agreed basis before issuance of a No-

cases in nondocketed status by requestingg7—1 C.B. 720. tice of Determination, the taxpayer must
use of the early referral procedures in apéUSPENSION OF STATUTE OF formally waive the restrictions on assess-
propriate cases. ment contained in 88 7436(d)(1) and

PREREQUISITE FOR SEEKING TAX LIMITA.TIONS . 6213. This will generally be accom-
Section 7436(d)(1) provides that theplished by execution of an agreed settle-
COURT REVIEW suspension of the limitations period foment that contains the following lan-
Because a Notice of Determinatiomssessment in § 6503(a) of the Code aguage:
constitutes the Service’s determinatiomlies in the same manner as if a notice of | understand that, by signing this
described in § 7436(a), the Notice of Dedeficiency had been issued. Thus, pur- agreement, | am waiving the restric-
termination is a jurisdictional prerequisitesuant to § 6503(a), the mailing of the No- tions on assessment provided in
for seeking Tax Court review of the Sertice of Determination by certified or reg-  sections 7436(d) and 6213(a) of the
vice's determinations regarding workelistered mail will suspend the statute of Internal Revenue Code of 1986.
classification and 8 530 issues. Tax Coufimitations for assessment of taxes attrib- The Service will not assess employ-
proceedings seeking review of these dertable to the worker classification and §nent taxes attributable to worker classifi-
terminations may not be commenced3( issues. Generally, the statute of limication or § 530 issues unless either the
prior to the time the Service issues a Naations for assessment of taxes attribuBervice has issued a Notice of Determina-
tice of Determination to the taxpayer.  able to the worker classification and §ion to the taxpayer and the 90-day period
530 issues is suspended for the 90-ddyr filing a Tax Court petition has expired
TIME BY WHICH PETITION MUST BE period during which the taxpayer caror, alternatively, the taxpayer has waived
FILED begin a suit in Tax Court, plus an addithe restrictions on assessment. If the Ser-
Section 7436(b)(2) provides that a taxtional 60 days thereafter. Moreover, ifvice erroneously makes an assessment of
payer’s petition for review must be filedthe taxpayer does file a timely petition irtaxes attributable to worker classification
with the Tax Court before the 91st dayhe Tax Court, the statute of limitationsand § 530 issues without first either issu-
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ing a Notice of Determination or obtain-1997, effective date of the Act are notssues addressed in this notice, the form
ing a waiver of restrictions on assessmemsubject to the new legislation or the proef the attached Notice of Determination,
from the taxpayer, the taxpayer is entitlededures discussed above. All employas well as with respect to any procedural
to an automatic abatement of the assegsent tax examinations involving workerissues which should be addressed in forth-
ment. However, once any such proceclassification and/or § 530 issues thatoming guidance. Written comments
dural defects are corrected, the Serviogere pending as of August 5, 1997, arshould be submitted to Lynne A. Camillo

may reassess the employment taxes to teabject to the new legislation. of the Employee Benefits and Exempt Or-
same extent as if the abated assessment ganizations Division, Office of Chief
had not occurred. DRAFTING INFORMATION Counsel, Internal Revenue Service, 1111
The principal author of this notice isConstitution Avenue, NW, Room 5329,
EFFECTIVE DATE Lynne A. Camillo of the Office of the As- Washington, DC 20224. For further in-

Section 1454 of TRA'97 is effective associate Chief Counsel (Employee Beneformation regarding this notice contact
of August 5, 1997. Thus, assessmenfids and Exempt Organizations). The Sertynne A. Camillo at (202) 622-6040 (not
that were made prior to the August 5Syice invites comments with respect to tha toll-free call).



