
issues may arise, for instance, in the inter-
action of §§ 401(a)(4) and 410(c).  The
Treasury and the Service invite specific
comments and suggestions regarding the
design of safe harbors for nonelecting
church plans.

The extensions provided by this notice
do not apply to electing church plans.
The Treasury and the Service do not
presently anticipate the development of
safe harbors for electing church plans
under § 1462(b) of SBJPA, but comments
are welcome regarding whether these
plans need safe harbors.  Furthermore,
this notice does not apply to annuity con-
tracts or other arrangements maintained
by churches pursuant to § 403(b), which
continue to be eligible for the relief de-
scribed in § VI of Notice 96–64.

Comments or suggestions in response
to this notice should be addressed to
CC:DOM:CORP:R (Notice 98–39),
Room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station, Wash-
ington, DC 20044.  Alternatively, taxpay-
ers may hand-deliver comments between
the hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (Notice 98–39),
Courier’s desk, Internal Revenue Service,
1111 Constitution Ave., NW, Washington,
DC, or may submit comments electroni-
cally via the IRS internet site at
http://www.irs.ustreas.gov./prod/tax_regs/
comments.html

VI. EFFECT ON OTHER DOCUMENTS

Notices 96–64 and 92–36 are modified. 

DRAFTING INFORMATION

The principal author of this notice is
Diane S. Bloom of the Employee Plans
Division.  For further information regard-
ing this notice, please contact the Em-
ployee Plans Division’s taxpayer assis-
tance telephone service at (202) 622-6074
or (202) 622-6075, between the hours of
1:30 p.m. and 3:30 p.m. Eastern Time,
Monday through Thursday.  Ms. Bloom
may be reached at (202) 622-6214.  These
telephone numbers are not toll-free.

1998 Section 43 Inflation
Adjustment
Notice 98–41

Section 43(b)(3)(B) of the Internal
Revenue Code requires the Secretary to
publish an inflation adjustment factor.

The enhanced oil recovery credit under §
43 for any taxable year is reduced if the
“reference price,” determined under §
29(d)(2)(C), for the calendar year preced-
ing the calendar year in which the taxable
year begins is greater than $28 multiplied
by the inflation adjustment factor for that
year.

The term “inflation adjustment factor”
means, with respect to any calendar year,
a fraction the numerator of which is the
GNP implicit price deflator for the pre-
ceding calendar year and the denominator
of which is the GNP implicit price defla-
tor for 1990.

Because the reference price for the
1997 calendar year ($17.24) does not ex-
ceed $28 multiplied by the inflation ad-
justment factor for the 1998 calendar
year, the enhanced oil recovery credit for
qualified costs paid or incurred in 1998 is
determined without regard to the phase-
out for crude oil price increases.

Table 1 contains the GNPimplicit price
deflator used for the 1998 calendar year,
as well the previously published GNPim-
plicit price deflators used for the 1991
through 1997 calendar years.

Table 2 contains the inflation adjust-
ment factor and the phase-out amount for
taxable years beginning in the 1998 cal-

endar year as well as the previously pub-
lished inflation adjustment factors and
phase-out amounts for the 1991 through
1997 calendar years.

DRAFTING INFORMATION
The principal author of this notice is

Brenda M. Stewart of the Office of Assis-
tant Chief Counsel (Passthroughs and
Special Industries).  For further informa-
tion regarding this notice contact Ms.
Stewart on (202) 622-3120 (not a toll-free
call). 

1998 Marginal Production Rates

Notice 98–42    

Section 613A(c)(6)(C) of the Internal
Revenue Code defines the term “ap-
plicable percentage” for purposes of
determining percentage depletion for
oil and gas produced from marginal
properties.  The applicable percentage
is the percentage (not greater than 25
percent) equal to the sum of 15 percent,
plus one percentage point for each
whole dollar by which $20 exceeds the
reference price (determined under §
29(d)(2)(C)) for crude oil for the calen-
dar year preceding the calendar year in
which the taxable year begins.  The ref-
erence pr ice determined under §
29(d)(2)(C) for the 1997 calendar year
is $17.24.

Table 1 contains the applicable percent-
ages for marginal production for taxable
years beginning in calendar years 1991
through 1998.
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Notice 98–41  TABLE 1

GNPIMPLICIT PRICE DEFLATORS

GNP Implicit
Calendar Year Price Deflator

1990 112.9  (used for 1991)
1991 117.0  (used for 1992)
1992 120.9  (used for 1993)
1993 124.1  (used for 1994)
1994 126.0  (used for 1995)
1995 107.5  (used for 1996)*
1996 109.7  (used for 1997)
1997 112.35 (used for 1998)**

* Beginning in 1995, the GNP implict
price deflator was rebased relative to
1992.  The 1990 GNP implicit price
deflator used to compute the 1996 § 43
inflation adjustment factor is 93.6. 

** Beginning in 1997, two digits fol-
low the decimal point in the GNP im-
plicit price deflator.  The 1990 GNP
price deflator used to compute the
1998 § 43 inflation adjustment factor
is 93.63. 

Notice 98–41  TABLE 2

INFLATION ADJUSTMENT
FACTORS AND PHASE-OUT

AMOUNTS

Inflation 
Calendar Adjustment Phase-out

Year Factor Amount

1991 1.0000 0
1992 1.0363 0
1993 1.0708 0
1994 1.0992 0
1995 1.1160 0
1996 1.1485 0
1997 1.1720 0
1998 1.1999 0
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DRAFTING INFORMATION

The principal author of this notice is
Brenda M. Stewart of the Office of Assis-
tant Chief Counsel (Passthroughs and
Special Industries).  For further informa-
tion regarding this notice contact Ms.
Stewart on (202) 622-3120 (not a toll-free
call).

New Procedures for Processing
Employment Tax Cases
Involving Worker Classification
and Section 530 of the Revenue
Act of 1978 Under Section
7436 of the Code

Notice 98–43

PURPOSE

The Taxpayer Relief Act of 1997
(TRA ’97), Pub. L. No. 105–34, 111 Stat.
788, created new § 7436 of the Internal
Revenue Code (the “Code”), which pro-
vides Tax Court review rights concern-
ing certain employment tax determina-
tions.  This notice provides information
about how taxpayers may petition for
Tax Court review of employment tax de-
terminations under § 7436.  Attached to
this notice as Exhibit 1 is a “Notice of
Determination Concerning Worker Clas-
sification Under Section 7436” (a “No-
tice of Determination”).  With respect to
taxpayers whose workers are the subject
of an employment tax determination,  the
attached Notice of Determination ad-
dressed to a taxpayer will constitute the
“determination” that is a prerequisite to
invoking the Tax Court’s jurisdiction
under § 7436.

BACKGROUND

Section 7436(a) of the Code provides
the Tax Court with jurisdiction to review
determinations by the Service that work-
ers are employees for purposes of subtitle
C of the Code, or that the organization for
which services are performed is not enti-
tled to relief from employment taxes
under § 530 of the Revenue Act of 1978.
Section 7436(a) requires that the determi-
nation involve an actual controversy and
that it be made as part of an examination.
Section 7436 became effective on August
5, 1997.

Proceedings under § 7436 may be con-
ducted pursuant to the Tax Court’s simpli-
fied procedures for small tax cases set
forth in § 7463 of the Code and Rule 295
of the Tax Court’s Rules of Practice and
Procedure.  Currently, taxpayers may
elect, with the concurrence of the Tax
Court, to use these simplified procedures
if the amount of employment taxes placed
in dispute is $50,000 or less for each cal-
endar quarter involved. 

ISSUES TO WHICH § 7436 APPLIES

Section 7436(a) provides the Tax Court
with jurisdiction to review the Service’s
determinations that one or more individu-
als performing services for the taxpayer
are employees of the taxpayer for pur-
poses of subtitle C of the Code, or that the
taxpayer is not entitled to relief under §
530 with respect to such individuals.
Thus, § 7436(a) does not provide the Tax
Court with jurisdiction to determine any
amount of employment tax or penalties.
Nor does § 7436(a) provide the Tax Court
with jurisdiction to review other employ-
ment tax issues.  Moreover, the proce-
dures set forth in § 7436 do not apply to
employment-related issues not arising
under subtitle C, such as the classification
of individuals with respect to pension
plan coverage or the proper treatment of
individual income tax deductions.  Addi-
tionally, insofar as § 7436(a) only confers
jurisdiction upon the Tax Court to review
determinations that are made by the Ser-
vice as part of an examination, other Ser-
vice determinations that are not made as
part of an examination, including those
that are made in the context of private let-
ter rulings or Forms SS–8, Determination
of Employee Work Status for Purposes of
Federal Employment Taxes and Income
Tax Withholding, are not subject to re-

view by the Tax Court under § 7436(a). 
The Service will issue a Notice of De-

termination only after the Service has de-
termined both that one or more individu-
als performing services for the taxpayer
are employees for purposes of subtitle C
and that the taxpayer is not entitled to re-
lief under § 530.  This will provide tax-
payers with the opportunity to resolve
both issues in one judicial determination.

TAXPAYERS ELIGIBLE TO SEEK

JUDICIAL REVIEW

Section 7436(b) provides that a plead-
ing seeking Tax Court review of the Ser-
vice’s determination may be filed only by
“the person for whom the services are
performed.”  Thus, workers may not seek
review of the Service’s determinations
under § 7436.  In addition, because there
must be an actual controversy, review
may not be sought by a third party that
has not been determined by the Service to
be the employer. 

NOTICE OF DETERMINATION 

CONCERNING WORKER 

CLASSIFICATION UNDER § 7436

The Service will inform taxpayers of a
determination described in § 7436(a) by
sending the taxpayer a Notice of Determi-
nation by certified or registered mail.  A
copy of the current Notice of Determina-
tion, which may be revised from time to
time, is attached hereto as Exhibit 1.

The Notice of Determination will ad-
vise taxpayers of the opportunity to seek
Tax Court review and provides informa-
tion on how to do so.  Attached to the No-
tice of Determination will be a schedule
showing each kind of tax with its pro-
posed employment tax adjustment by cal-
endar quarter.  The schedule will be pro-
vided to enable the taxpayer to determine
eligibility to elect use of the small tax
case procedures under § 7436(c).  Cur-
rently, the small tax case procedures may
be available under § 7436(c) if the
amount of employment taxes placed in
dispute is $50,000 or less for each calen-
dar quarter involved.

In most cases, a taxpayer who receives
a Notice of Determination will have pre-
viously received a “thirty-day letter,”
which the Service sends to taxpayers in
unagreed examination cases.  The thirty-
day letter lists the proposed employment
tax adjustments to be made and describes
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Notice 98–42 TABLE 1 

APPLICABLE PERCENTAGE FOR
MARGINAL PRODUCTION

Applicable
Calendar Year Percentage

1991 15 percent
1992 18 percent
1993 19 percent
1994 20 percent
1995 21 percent
1996 20 percent
1997 16 percent
1998 17 percent
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