Notice 98-10

PURPOSE

The Internal Revenue Service (“Ser-
vice") instituted the Advance Pricing
Agreement (“APA”) Program to assist all
taxpayers in their efforts to comply with
I.R.C. 8482. Under an APA, the Service
and a taxpayer agree on atransfer pricing
methodology (“TPM”) to be prospec-
tively applied to an apportionment or allo-
cation of income, deductions, credits, or
allowances between or among two or
more organizations, trades, or businesses
owned or controlled, directly or indi-
rectly, by the same interests. Provided the
taxpayer complies with the terms and
conditions of the APA, the Service will re-
gard the results of applying the TPM as
satisfying the arm’s length standard under
8482. Rev. Proc. 96-53, 1996-2 C.B.
375, explains how a taxpayer may secure
an APA from the Service.

To date, the Service has concluded over
100 APAs with U.S. taxpayers, the major-
ity of which have been large business tax-
payers with substantial income and/or as-
sets. In an effort to reduce the 8482
compliance burden of, and to make the
APA Program more accessible to, small
business taxpayers (“SBTS’), the Service
is proposing special APA procedures for
SBTs. For purposes of this Notice, a
“small business taxpayer” isany U.S. tax-
payer with total grossincome (determined
pursuant to 85.14(7) of Rev. Proc. 96-53
or its successor) of the amount set forth in
85.14(3) of Rev. Proc. 96-53 (or its suc-
cessor), currently less than $100 million.

The special procedures seek to address
the SBT's need to achieve the compliance
certainty an APA provides at a cost that is
reasonable relative to the size and com-
plexity of the transactions involved. This
Notice describes the circumstances under
which an SBT may request special proce-
duresin seeking an APA, the nature of the
specia procedures, and other provisions
designed to assist SBTs in the APA
process. (The Service will consider im-
plementing similar procedures, on a case

by case basis, for the small transactions
described in 85.14(4) of Rev. Proc. 96-53.)

The Service wishes to receive com-
ments from interested members of the
public prior to publishing the final proce-
dures for SBT APAs. Comments (eight
copies) should be sent to Associate Chief
Counsel (International) CC:INTL:FO, In-
ternal Revenue Service, 1111 Constitution
Avenue, NW, Room 3501, Washington,
DC 20224, making reference in the com-
ments to Control Number INTL-OGI—
117383-97. To ensure comments are
given full consideration, they should be
submitted by April 10, 1998.

BACKGROUND

The Service hasindicated adesireto al-
leviate the §482 compliance burden for
SBTs. For example, under the 1993 tem-
porary regulations, §1.482-1T set forth a
safe harbor for small taxpayers. That pro-
vision, however, was not retained in the
final regulations due to deficiencies with
the safe harbor. See “Explanation of Re-
visions and Summary of Comments” of
the 8482 final regulations, T.D. 8552,
1994-2 C.B. 93, 104. At that time, the
Service solicited suggestions from the
public for aternative approaches to assist
small taxpayers with their 8482 compli-
ance burden. Id. No comments were re-
ceived as aresult of this solicitation.

The Service also attempted to assist all
taxpayers, including SBTs, with their
8482 compliance efforts by implementing
the APA Program under Rev. Proc. 91-22,
1991-1 C.B. 526. The Program’s experi-
ence, however, indicates that SBTs are not
participating in the Program to the same
extent as larger taxpayers, due at least in
part to cost concerns (in terms of internal
staff time, external legal, accounting, and
consulting fees, and Service user fees).

As a consegquence, the Service estab-
lished additional incentives for SBTs to
seek APAs. Section 3.09 of Rev. Proc.
96-53 provides that the Service and a
small business taxpayer may agree to spe-
cia procedures for obtaining an APA, in-
cluding simplified procedures that depart
from standard procedures, to meet the
needs of the particular SBT. In addition,
85.14 of Rev. Proc. 96-53 establishes a
reduced user fee for an SBT seeking an

APA. The APA Program has successfully
applied the approach referenced in §3.09
in several cases to assist SBTs in receiv-
ing APAs.

The Service believes that maintaining
the ability to adapt procedures to the facts
and circumstances of a particular SBT is
better than establishing formal procedures
that may not be applicable to all SBTs.
However, it isimportant for the Service to
furnish guidance regarding the types of
procedures it deems appropriate for SBT
APAs. Accordingly, the provisionsin this
Notice expand upon 83.09 of Rev. Proc.
96-53 by providing examples of simpli-
fied procedures the Service believes may
be appropriate. It is hoped that the flexi-
bility underlying this approach will en-
courage more small business taxpayers to
participate in the APA Program.

PRINCIPLES FOR SMALL BUSINESS
TAXPAY ER APA REQUESTS

The Service intends to maintain flexi-
bility in the APA process to address the
particular needs of SBTs. Accordingly,
the special procedures set forth below are
the types of procedures the Service will
entertain for SBT APA requests; they are
not exclusive, and the Service will con-
sider other procedures that harmonize
with the objectives of the APA Program
and the SBT. In addition, different proce-
dures may apply to different SBTs, de-
pending upon the facts and circumstances
of each APA case.

To address the concern that the per-
ceived costs to secure an APA are high in
proportion to the size of the transactions
involved, the special procedures focus on
simplifying the APA process for the SBT
transactions. This simplification is in-
tended to reduce costs in terms of the
amount of time required to evaluate the
request, while permitting the Service to
satisfy its due diligence requirements.

This objective can be accomplished
when the SBT proposes to cover less
complicated transactions with which the
APA Program has had experience (such as
those involving the manufacture or distri-
bution of tangible property under §1.482—
3 and the performance of administrative
and technical services under §1.482-2(b))
and proposes a*“ best method” that is spec-



ified under the regulations. Transactions
involving non-routine intangibles, includ-
ing research and development cost shar-
ing arrangements under 81.482—7, would
not ordinarily be amenable to such special
procedures due to the complexity of valu-
ing such intangibles.

In addition, to the extent practical, the
Service will coordinate the special proce-
dures with the SBT's other tax compli-
ance efforts so as to minimize the costs to
the SBT. For example, the documentation
that SBTs are required to maintain under
I.R.C. 86662(€) may be accepted as the
APA submission materials, and such doc-
umentation could form the primary foun-
dation for the Service's evaluation of the
SBT’'sAPA request.

SPECIAL PROVISIONS FOR SBT
APAs

At the request of an SBT, the Service
will apply any or al of the following pro-
visions under the principles of this No-
tice, if deemed appropriate by the APA
Director:

1. Under ordinary conditions, a tax-
payer contemplating an APA may (but is
not required to) request a prefiling confer-
ence with the Service. If a prefiling con-
ference is requested, the Service provides
informal advice to the taxpayer regarding
the taxpayer’s proposal, but ordinarily
does not begin its due diligence evalua-
tion in earnest until the taxpayer formally
filesan APA request along with the appro-
priate user fee. Once the formal APA re-
quest is received, the APA Program tar-
gets finalizing the negotiating position for
bilateral APAs in nine months and con-
cluding unilateral APAs in 12 months. In
contrast, for SBT transactions the Service
intends, if requested, to commence its due
diligence analysis at the front-end of the
process to accelerate the conclusion of the
APA negotiations.

(@) The Service and SBT may hold a
prefiling conference (before a user fee is
paid) to determine as early as possible the
best method for the SBT's proposed cov-
ered transactions. To accomplish this, the
Service will need a detailed description of
the underlying facts of, and the proposed
TPM for, the SBT's requested covered
transactions at least 60 days prior to the
scheduled conference. For purposes of
this Notice, the SBT may provide the in-
formation it is required to maintain under
I.R.C. 86662(e) to satisfy this require-
ment. Prior to its prefiling submission,
the SBT must consult with APA Program
personnel to determine the information
the Service deems necessary to evaluate
the SBT's particular covered transactions.

(b) An APA Team will evaluate the
SBT APA prefiling submittal to determine
items of concern and the additional docu-
mentation, if any, needed to evaluate the
request. The SBT will be advised of the
APA Team’sinitial conclusions before the
prefiling conference so that it can address
these items before or at the conference.

(c) At the prefiling conference, the
SBT and Service will negotiate the case
management plan with the objective of
concluding a unilateral APA, or finalizing
the recommended negotiating position for
a bilateral APA, within six months of the
date the SBT files its APA request. The
Service's efforts to perform more of its
analysis earlier in the process should re-
sult in a reduced number of post-filing
meetings and supplemental information
requests.

2. The Service and SBT may negotiate
the reduction or elimination of specific el-
ements otherwise required under 85 of
Rev. Proc. 96-53. Examples of the types
of information the Service may determine
the SBT could exclude from its APA re-
guest include those described in the fol-
lowing subsections of Rev. Proc. 96-53:

(a) 85.04(3); (b) 85.04(5); (c) 85.04(6);
(d) 85.08; and (€) 85.09.

3. The Service will hold al meetings
with the SBT at a location convenient to
the SBT. To minimize the number of
meetings, teleconferences will be em-
ployed whenever feasible.

4. The Service will reasonably assist
the SBT in the selection and evaluation of
comparables or the computation of adjust-
ments to comparables under §1.482-1(¢),
as well as, if appropriate, assist the SBT
in determining other adjustments.

5. Theinitial term of an SBT APA will
be three years, with the potential to renew
the APA for alonger term.

6. For unilateral APA requests, an SBT
may submit a proposed draft APA in a
form substantially identical to the current
APA model agreement attached to this
Notice (the APA model is subject to
change; SBTs should check with the APA
Program for updated versions). To expe-
ditereview of the proposed draft APA, the
SBT should aso include a “redline” ver-
sion showing the differences between the
APA model and the SBT’s proposed draft.
In addition, SBTs should also submit the
draft on a computer disk in a word pro-
cessing format acceptable to the Service.

7. The Service will consider other pro-
cedures suggested by the SBT to reduce
the SBT's administrative and financial
burden, consistent with the objectives of
the APA Program and the requirements of
8482.
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