Cash or Deferred cember 31, 1996, to provide for the use afpect to the date by which they mus

Arrangements; prior year data in determining tDP adopt amendments to comply with

Nondiscrimination andACPfor NHCEs, while continuing to changes in the Igwncluding a remedial
provide for the use of current year data faamendment period for amendments to re

Notice 98-1 HCEs. Alternatively, an employer may flect changes to the qualification require
elect to use current year data for detements made by SBAP

|. PURPOSE mining theADP andACP for both HCEs

and NHCEs, but the statute provides that C- Definitions
This notice provides guidance and tranthis election may be changed only as-pro
sition relief relating to recent statutoryvided by the SecretarySection 1433(d) .. - .
amendments to the nondiscriminatiorf SBJRA amended &01(k)(3) and gnfgll(%t)hih;igggztlggﬁnlijt?gfﬁﬁég)tﬁrese
rules under &01(k) and §01(m) of the § 401(m)(3) to provide a special rule forregulatio;ns applies for purposes of this
Internal Revenue Codelhe rules applic determining theADP and ACP for notice. For example, “plan” as used ir;
able to qualified cash or deferred arrangeNHCESs for the first plan year of a plan,[hiS n.otice means p;lan as defined ir
ments under 801(k) and matching and (other than a successor plan) where thée1 401(K)-1(g)(1) of the IncomeTax
employee contributions under491(m) prior year testing method is used. '

If a term that is used in this notice is de

were amended by the Small Business Job . Regulatlgps. . .
ProtectionAct of 1996 (SBJR), Pub. L. B. Guidance on the SBAP In addition, for purposes of this notice,
104188 ' Amendments the “testing year” is the plan year for

which theADP or ACPfor HCEs is being
Notice 97-2, 1997-2 I.R.B. 22, pro tested; the “prior year” is the plan year
vides guidance on determining the i-ndiimmediately preceding the testing ye#r
iduals who are taken into account irthe plan uses data from the testing year i

. : computing theADP or ACP for NHCEs  determining theADP or ACP for NHCES,
The use of qualified nonelective Gonfor the prior year under the prior year tesfit is using the “current year testing

tributions (QNCs) and qualified jng method. The guidance provides tran method:” if the plan uses data from the
matching contributions (QMACS) sjtion relief to allow plans using the eur prior year in determining th&DP or ACP
under the prior year testing method. yent year testing method for the 199or NHCEs, it is using the “prior year test
The application of the first plan Yealtesting year to change to the prior yeahg method.”
rule under the prior year testingtesting method for the 1998 testing year Sectionsv andVI of this notice pre
method. _ _Wwithout obtaining approval from the-In vide additional definitions used in apply
The impact of certain plan populationiernal Revenue ServiceThe notice also ing the first plan year rule and definitions
changes under the prior year testingrovides rules for distributions of excessised in the rules relating to changes in th
method. contributions and excess aggregate contigroup of eligible employees when a plar
* A change from the current year testputions. uses the prior year testing method.

ing method to the prior year testing Notice 97—2 states thdtreasury and

method, including related transitionthe Service will issue guidance regarding D. Effect of Statutory Changes on

relief. the conditions under which employers Regulations

* Plan amendments needed to reflechat elect to use current year data for the B  th dment de 1
the testing method of a plan, includ 1998 or a later plan year may change that ~¢c24s€ 01 the amendments made

ing the application of the remedialelection and use prior year testing for sut? “01(k) and $101(m), certain portions of
amendment period unded®1(b).  sequent plan years. Notice 97-2 also re +-401(K)-1 and §8.401(m)-1 and
quested comments concerning (i) the u 4_01(m_)—2 no I_onger r_eflect curren_t ‘?‘W
Il. BACKGROUND of QNCs and QMACs in computing the is not|ce_prOV|des ggldance on a limitec
A SBI Amendments 10 8019 P yeals ADP for NHCE, nluding 1T 1 S5 ung 1 e ee o
and 8401(m) methods of preventing inappropriate elou'oh yea ng hodh | 1910«
ble counting; and (ii) the appropriate—deC ange 'n.teSt'ng methodhe regulations
Under 8401(k) and 801(m), the ac termination of the prior ye&s ADP for shall continue in fqrce to Fhe extent tha
tual deferral percentage (ADP) and th&lHCEs when the group of employeeé;hey are not inconsistent with the_z COde’a
actual contribution percentage (ACP) ofested is significantly diérent in the cur ame_nded, _and subsequent gu!dance, !
highly compensated employees (HCEskent year than in the prior yeakfter con cluding Notice 97-2 and this notice.
are compared with those of nonhighlysideration of the comments received, thi§; | SE OFCURRENT YEAR
compensated employees (NHCEs). -Seaotice provides guidance on these issues.  TESTING METHOD
tion 1433(c) of SBJR amended Rev Proc. 97-41, 1997-33 |.R.B. 51,
§ 401(k)(3)(A) and 801(m)(2)(A), ef provides guidance to sponsors of plans As provided under 801(k)(3)(A) and
fective for plan years beginning after-Dethat are qualified under 401(a) with re  §401(m)(2)(A), an employer may elect to

Specifically this notice provides guid
ance on
» The election to use the current ye
testing method.



use the current year testing method for the 1998 plan year in order to be treatethey are allocated, while QNCs allocate
plan in lieu of the prior year testingas elective contributions for purposes dfo the accounts of NHCEs will not be
method. A plan using the prior year test theADP test for the 1998 testing yeaBy taken into account in determining the -per
ing method may adopt the current yeacontrast, in order to be taken into accoumhitted ADP or ACP for HCEs until the
testing method for any subsequent testirig calculating theADP or ACP for HCEs following plan year
year Notification to or filing with the for the 1998 testing yeam QNC or
Service of an election to use the curre®MAC must be contributed by the end oV. FIRST PLAN YEAR RULE
year testing method is not required irthe 1999 plan year UNDER PRIOR YEAR TESTING
order for the election to be valid. Hew |t should be noted that §.415-6(b) METHOD
ever as provided in section IX of this ho (7)(ii) provides that, for purposes of satis
tice, the plan document governing theying § 415, employer contributions shall,, =
plan must reflect whether the plan usegot be deemed credited to a participantlhe first plan year of any plan (otherthan‘
: : L successor plan) that uses the prior ye:
the current year testing method or th@ccount for a particular limitation year, ..
: . . - OItestmg method, th&DP for NHCEs for
prior year testing method for a testindinless the contributions are actually ma £ o . .
the prior year is 3%, oif the employer
year to the plan no later than 30 days after thglects is thd\DP for NHCES for that first
A plan that uses the current year testingnd of the period described i84(a)(6) ' . e
. : . lan year For this purpose, the “first plan
method for a testing year may not be-peapplicable to the taxable year with oP . . . . .
e o . : Lo year” of any plan is the first year in which
missively aggregated under18410(b)— within which the particular limitation year the plan, within the meaning o8.4(), is
7(d) with a plan that uses the prior yeagnds. Thus, contributions made after the Pian, g ’

g hod for th . . ) ~ . or includes a sectiof01(k) plan (i.e., the
testing method for that testing year date described in §.415-6(b)(7)(ii) are f'%rst year a plan provides for elective eon

treated as annual additions for the ne)fributions described in §.401(K)-1(g)
§ 415 limitation year Accordingly, under 3)). Howevera plan does. not have a first

either the prior year testing method or th%Ian year if for such plan year the plan i

current year testing method, a violation o :
_ . . aggregated under 8401(k)-1(g)1) with
Section 401(k)(3)(D) and 801(m)(3) S 415(c) might occur if QNCs or QMACs any other plan that was or that included

provide that an employer may take int&e contributed after the date described 'snecti0n401(k) plan in the prior year

Section 401(k)(3)(E) provides that, for

IV. USE OFQNCsAND QMACs
UNDER PRIOR YEAR TESTING
METHOD

account QNCs and QMACs in calculating® 1-415-8(R)(7)(ii)- Section 401(m)(3) provides that rules
the ADP, and QNCs in calculating the g NondiscriminatioriTesting of similar to the rules of 801(k)(3)(E) shall
ACP, as provided by the Secretaryplan QNCs under the PriofearTesting ~ apply for purposes of theCP test. For
may continue to take QNCs and QVACs o purposes of th\CP test, the “first plan
into account under the. prior year testing year” of any plan is the first year in which
method, subject to the limitations set forth gection 1.401(k)-1(b)(5) provides thag plan, within the meaning of 8L4(l), is
in sectionVI1.B. of this notice. (i) the amount of nonelective contribu or includes a section 401(m) plan (i.e., th

tions, including those QNCs treated afirst year a plan provides for employee
elective contributions for purposes of theontributions described in 8401(m)—
ADP test, and (ii) the amount of nonelec1(f)(6) or matching contributions de
In order to be taken into account in théive contributions, excluding those QNCsscribed in 8§1.401(m)-1(f)(12), or both).
calculation of theADP or ACP for a year treated as elective contributions for purHowever a plan does not have a first plar
under the prior year testing method, &0ses of thé\DP test, must each satisfyyear if for such plan year the plan is-ag
QNC or QMAC must be allocated as of dhe requirements of 801(a)(4). Under gregated for purposes of 8401(m)—
date within the year and must actually b& 1.401(m)-1(b)(5), a similar rule applies1(g)(14) with any other plan that was o
paid to the trust no later than the end dP QNCs treated as matching contrbuthat included a sectio#01(m) plan in the
the 12-month period following the end oftions for purposes of t/&CPtest. prior year
the year to which the contribution relates. These nondiscrimination requirements For purposes of this notice, a plan is
See 881.401(k)-1(b)(4)(i)(A) and continue to apply to plans that use thésuccessor plan” if 50% or more of the el
(b)(5)(v) and 88L.401(m)-1(b)(4)(ii) and prior year testing methodThis is true igible employees for the first plan year
(b)(5)(iv). Consequentlyunder the prior even though the QNCs allocated to thevere eligible employees under anothe
year testing method, in order to be takeRICEs and NHCEs in a single plan yeasection 401(k) plan (or section 401(m)
into account in calculating th&DP or are taken into account f&DP andACP plan, as applicable) maintained by the
ACPfor NHCEs for the prior yean QNC testing in diferent testing yearsAccord employer in the prior yearFor example,
or QMAC must be contributed by the endngly, QNCs allocated to the accounts oin 1998, Employer H sponsors Plana
of the testing yearThus, for example, if NHCEs and HCEs for the same plan yeaection 401(k) plan. In 1999, Employer H
the prior year testing method is used fowill be subject to the requirements ofestablishes Plan U, also a sect#ii (k)
the 1998 testing yea@NCs that are allo § 401(a)(4) for that plan year; howeyerplan, which had 200 eligible employees
cated to the accounts of NHCEs for th€NCs allocated to the accounts of HCEmcluding 100 employees who were eligi
1997 plan year (i.e., the prior year) muswill be taken into account foADP or ble employees under Plarn 1998. Plan
be contributed to the plan by the end oACP testing in the plan year for whichU is a successor plan.

A. Timing of Contribution of QNCs
and QMACs



If a plan (other than a successor plan) C. Optional Rule for Minor Plan cific plan under which the members of the
uses the prior year testing method and for ~ Coverage Changes prior year subgroup were eligible employ
its first plan year the plan determines the ) . ees, multiplied by a fraction, the numera
ADP or ACPfor NHCEs for the prior plan T @ plan results from, or is otherwiseio, of which is the number of NHCES in
year using théADP or ACP for NHCEs affected by a plan coverage change, anghe prior year subgroup and the denomi
for that first plan year (in lieu of 3%), 90% or more of the total number ofyator of which is the total number of
then the use of the prior year testing!HCES from all prior year subgroups aryHcEs in all prior year subgroups.
method in the next testing year is not"om & Single prior year subgroup, then in
treated as a change in testing method€termining theADP or ACP for NHCEs ~ E. Examples
Such a plan would not be subject to thir the prior year under the plan, an-em
limitations on double counting describecP!0yer may elect to use thdP andACP
in sectionVI1.B. for that next testing year for NHCEs for the prior year of the plan
If a successor plan uses the prior year tegtnder which that single prior year sub  gxample 1:

ing method for its first plan yeaheADP  9roup was eligible, in lieu of using the o
andACPfor NHCESs for the prior year are Weighted averages described in section () Employer B maintains two plans,

determined under the rules in sectibof VI.B., above. Plan N and Plan, Rach of which includes

The requirements of this sectivth are
illustrated by the following examples:

this notice o a sectiort01(k) plan. The plans were not
' D. Definitions permissively aggregated under
VI. CHANGES IN THE GROUP OF §1.410(b)—7(d) for the 1998 testing year

For purposes of this notice:

1. “Plan coverage change” means
change in the group or groups of eligibl
employees under a plan on account of ( DP for that year was 6%. PlanHad

A. General Rule: Disregard Changes the establishment or amendment of 3. ojigible employees who were NHCE:

in the Group of NHCEs plan, (b) a plan meer, consolidation, or ¢, 1998 and théDP for those NHCES
. . . spinof under §414(1), (c) a change in thefor that plan was 4%. Plan N and Plan |
Except as provided in sectidfh.B. and  way plans within the meaning of48.4(l) are permissively aggregated unde

C., below under the prior year testingare combined or separated for purposes gf _

method, theADP or ACP for NHCEs for § 1.401(k)-1(g)(1) (e.g., permissively gl(lsl-?-ﬂ)e} pz(r?%igogi\tgeaég?:gglt?gny;algIan
the prior year under a plan is determinedggregating plans not previously aggrey and Plan Hor the 1999 testing year
without regard to changes in the group dfjated under 8.410(b)-7(d), or ceasing tOunder §1.410(b)-7(d) is a plan coverage
NHCEs who are eligible employees undepermissively aggregate plans undeghange that results in treating the plans ¢
the plan in the testing yeaiThus, under § 1.410(b)-7(d)), or (d) a combination of,, e plan (Plan NP) for purposes of
the prior year testing method, the prioany of the foregoing. § 1.401(K)-1(g)(1). Therefore, the prior
yearADP or ACPfor NHCEs is used even 2. “Prior year subgroup” means a”yearADP for NHCEs under Plan NBr
though some NHCEs may have first beNHCEs for the prior year who, in thethe 1999 testing year is the weighted aves
come eligible employees under the plan iprior year were eligible employees underage of theADPs for the prior year sub
the testing year because they meet exig specific section 401(k) plan (dn the groups.

ing plan eligibility requirements, andcase of theACP test, a specific section (i) The first step in determining the
even though individuals who were eligi 401(m) plan) maintained by the employejyeighted average of th&DPs for the
ble employees under the plan and NHCEgnd who would have been eligible €mprior year subgroups is to identify the
in the prior year are no longer employegioyees in the prior year under the plarior year subgroupswith respect to the
by the employer or have become HCES ieing tested if the plan coverage changengg testing yeaan employee is a mem

ELIGIBLE NHCEs WHERE
PLAN USES PRIORYEAR
TESTING METHOD

Both plans use the prior year testing
fhethod. Plan N had 300 eligible employ
es who were NHCEs for 1998, and thei

the testing year had first been ééctive as of the first day per of a prior year subgroup if the em
B. Exception for Plan Coverage of the prior year mste'ad of first being ef ployee (A) was an NHCE of Emplpyer B
Changes fective during the testing year for the 1998 plan yea(B) was an eligible

3. “Weighted average of th&DPs for employee for the 1998 plan year unde
If a plan results from, or is otherwisethe prior year subgroups” and “weightedainy section 401(k) plan maintained by
affected by a plan coverage change thaaverage of théACPs for the prior year Employer B, and (C) would have been ar
becomes ééctive during the testing year subgroups” mean the sum, for all priokligible employee in the 1998 plan yeal
then theADP andACP for NHCEs for the year subgroups, of the adjus#®0Ps and under Plan NRf Plan N and Plan Rad
prior year under the plan is the weighteadjustedACPs, respectively been permissively aggregated unde
average of théDPs for the prior year 4. “Adjusted ADP” and “adjusted § 1.410(b)-7(d) for that plan yeaiThe
subgroups and the weighted average &CP” with respect to a prior year sub NHCEs who were eligible employees
the ACPs for the prior year subgroups; regroup mean the respectid®P andACP under separate secti@®l(k) plans for
spectively for NHCEs for the prior year of the spethe 1998 plan year comprise separat



prior year subgroupsThus, there are two for NHCEs under Plan Q is the weighteddHCEs who would have been eligible
prior year subgroups under Plan d&? average of théDPs for the prior year employees under Plan R for the 1998 pla
the 1999 testing year: the 300 NHCEsubgroups. Plan Q has only one prioyear if the plan were established as of th
who were eligible employees under Plagear subgroup (because the only NHCH#st day of that plan year were eligible
N for the 1998 plan year and the 10@vho would have been eligible employeesmployees under Plan QY.herefore, for
NHCEs who were eligible employeesunder Plan Q for the 1998 plan year if thpurposes of the 1999 testing year unde
under Plan For the 1998 plan year spin-of had occurred as of the first day ofPlan R, theADP for NHCEs for the prior
(iv) The weighted average of tA®DPs that plan year were eligible employeegear is the weighted average of tkiePs
for the prior year subgroups is the sum ofinder Plan Q) Therefore, for purposes offor the prior year subgroups, or 5%, the
(A) the adjustedADP with respect to the the 1999 testing year under Plan Q, theame as that of Plan Q.
prior year subgroup that consists of th&DP for NHCEs for the prior year is the
NHCEs who were eligible employeeswveighted average of th&DPs for the
under Plan N, and (B) the adjusteBP prior year subgroups, or 5%, the same as (i) The facts are the same as in Exan
with respect to the prior year subgroujif the plan spin-dfhad not occurred. ple 3, except that the provisions of Plan |

that consists of the NHCEs who were eli extend ellglblllty to 50 hOUrly employees
gible employees under Plan Fhe ad who previously were not eligible employ
justedADP for the prior year subgroup (jy The facts are the same as in Examees under any section 401(k) plan mair
that consists of the NHCES who were €liyie 5 except that instead of spinning oftained by Employer C.
gible employees under Plan N is 4.5%p|an R from Plan Q, Employer C amends (i) Plan R is a successor plan, withir
calculated as follows: 6% (thBDP for  yhe gligibility provisions under Plan Q tothe meaning of sectioX of this notice
the NHCEs under Plan N for the priorg,qj,de employees of Division Bfeé  (because 100 of Plan&R150 eligible em
year) x 300/400 (the number of NHCES iiye january 1, 1999. In additionfet ployees were eligible employees unde
that prior year subgroup divided by thg;,e on that same date, Employer C estalnother section 401(k) plan maintained b
total number of NHCEs in all prior yearjisheg 4 new plan, Plan R, which includeEmployer C in the prior year), and, there
subgroups), which equals 4.5%he ad 5 gection 401(k) plan that uses the pridore, the first plan year rule of that sectior
justedADP for the prior year subgroupyea;r testing methodThe only eligible does not apply
that consists of the NHCEs who were eligynjoyees under Plan R are the 100 em (i) The establishment of Plan R is
gible employees under Plani$?1%, cal ovees of Division B who were eligible plan coverage change thateatts Plan R.
culated as follows: 4% (th@DP for the ¢y pioyees under Plan Q. Because the 50 hourly employees wer
NHCEs under Plan for the prior year)< (i) Plan R is a successor plan, withimot eligible employees under any sectio
100/400 (the number of NHCES in thalhe meaning of sectioW of this notice 401(k) plan of Employer C for the prior
prior year subgroup divided by the totafpecayse all of the employees were eligiear they do not comprise a prior yeal
number of NHCEs in all prior year sub e employees under Plan Q in the priosubgroup. Accordingly Plan R still has
groups), which equals 1%Thus, the year) and, therefore, the first plan yeaonly one prior year subgrouptherefore,
prior yearADP for NHCEs under Plan NP 6 of that section does not apply for purposes of the 1999 testing yea
for the 1999 testing year is 5.5% (the sum (jiy The amendment to the eligibility under Plan R, thaDP for NHCES for the
of adjustedADPs for the prior year sub 4yisions of Plan Q and the establishprior year is the weighted average of th
groups, 4.5% plus 1%). ment of Plan R are plan coverage chang@®Ps for the prior year subgroups, or 5%
that afect Plan Q and result in Plan Rthe same as that of Plan Q.
Accordingly, the prior yearADP for
(i) Employer C maintains a plan, PlarNHCEs under Plan Q is the weighted aw!l. CHANGE FROM CURRENT
Q. which includes a section 401(k) plarerage of théADPs for the prior year sub YEAR TO PRIOR YEAR
and which uses the prior year testingroups. Plan Q has only one prior year TESTING METHOD
method. Plan Q covers employees of Disubgroup (because the only NHCEs Who A  General Rule
visionA and Division B. In 1998, Plan Qwould have been eligible employees
had 500 eligible employees who werainder Plan Q for the 1998 plan year if the Section 401(k)(3)(A) provides that if an
NHCEs, and thé\DP for those NHCEs amendment to the Plan Q eligibility pro employer elects to use the current year tes
for 1998 was 5%. Héctive January 1, visions had occurred as of the first day ahg method for purposes of tHP test,
1999, Employer C spins foé portion of that plan year were eligible employeeshat method may not be changed except
Plan Q under 814(l), creating a new under Plan Q).Therefore, for purposes of provided by the SecretanA similar rule
Plan R which includes a section 401(kjhe 1999 testing year under Plan Q, thapplies under 801(m)(2)(A) in the case
plan in which the 100 employees of Divi ADP for NHCEs for the prior year is the of theACPtest. Thus, the statute indicates
sion B are eligible employees. weighted average of theDPs for the that once an employer elects to use the ct
(i) The spin-of of Plan R is a plan prior year subgroups, or 5%, the same asnt year testing method, the ability tc
coverage change thaffedts Plan Q.Ac- if the plan amendment had not occurred.change that election will be limited.
cordingly, for purposes of the 1999 test (iv) Similarly, Plan R has only one In general, it is expected that plans will
ing year under Plan Q, the prior y@ddP prior year subgroup (because the onlgelect a testing method and retain it

Example 4:

Example 3:

Example 2:



Treasury and the Service recognize, howiice, the plan document governing thehat changes from the current year to th
ever that there may be legitimate reasonglan must reflect such a change. prior year testing method for the first time
for occasionally reevaluating and chang o . for either the 1997 or 1998 testing year
ing the testing method under a plan. In B. leltatlc_)ns on I_Z)ou_ble Counting the ADP and ACP for NHCEs used for
addition, certain business transactions of Certain Contributions that testing year are the same asAD®
may result in a diversity of testing meth s 5 plan changes from the current yea@ndACR respectively for NHCEs used
ods among plans of an employand the testing method to the prior year testinéor the prior testing year

employer may wish to use consistent-tes;nethod, then, for purposes of the first
ing methods. FinallyTreasury and the testing year for which the change igeef
Service believe that employers with existijye theADP andACPfor NHCEs for the  The limitations on double counting are

ing plans should be given a period of tim@yior year is determined in the followingillustrated by the following examples:
to decide whether to change from the-cuganner:

rent year testing method (which was the 1 The ADP for NHCEs for the prior Example 1:
required testing method prior to th&ear is determined taking into account (i) EmployerA established Plan M, a
SBJrIT\dchanges) to the prior year testingynly (a) elective contributions for thoSe . iendar year section 401(K) plan, in 199:
method. NHCEs that were taken into account fog - ’ ‘
; ; ; nd, through the 2000 testing yeaas al
Accordingly, a plan is permitted t.o purposes of théDP test (and not the ways usedgthe current year tgsyting metho
change from the current year testin\cp test) under the current year testing -1 "2 "\' The ADP for the HCEs
method to the prior year tgstlng method ifethod for the prior year and (b) QNC nder Plan M lis 7% for the 2000 testing
any of the following situations: that were allocated to the accounts (Y
al

3. Examples

1. The plan is not the result of the-agthose NHCEs for the prior year but thaf, - I?)asacli_'éoElely 03 elleatftlvelvcl:c;ntnﬁ]u
gregation of two or more plans, and thgyere not used to satisfy tieDP test or 2'88& yt' SthugDePrf alL\THCEO:‘ €
current year testing method was useghe ACPtest under the current year testing ZO%SOI?Q ¥ea oAb ZE/ | sdor ;
under the plan for each of the 5 plan yeakgethod for the prior year € heAESI;ng yegr ISI °A n O_:j ert
preceding the plan year of the change (or 2. The ACP for NHCEs for the prior Satl?\lfét ht?\jsﬁcénfp OB:]e Z%r(())(\)” s
if lesser the number of plan years the plagear is determined taking into accoun?Q o (Tac % of or the 0 testing
has been in existence, including years ipnly (a) employee contributions for thosd - © 42 to 1% of compensation. N«

which the plan was a portion of anotheNHCEs for the prior year(b) matching other contributions under Plan M are

plan). contributions for those NHCEs that weré[aken Into account in determining the

2. The plan is the result of the aggregataken into account for purposes of th%agéorfNHﬁngbo'ghus,.theADP _forso/
tion of two or more plans, and for each OACPtest (and not thADP test) under the Y N‘T’.Or the ded testlnghyear_ls 0
the plans that are being aggregated (thirrent year testing method for the priof an M1is imgr.' c tg u;seht € prior yea
aggregating plans), the current year-tesyear and (c) QNCs that were allocated t?est!ng method instead of the current yez
ing method was used for each of the fhe accounts of those NHCESs for the priof i "9 method for purposes of thoP
plan years preceding the plan year of thgear but that were not used to satisfy the>. 1©" the 2001 testing year
change (or if lessethe number of plan ACPtest or theDP test under the current, (1) !N determining theADP for
years since that aggregating plan has begsgar testing method for the prior year NHCEs under Plan M for the 2001 testing
in existence, including years in which theThus, in determining theDP for NHCEs Y& I accordance with the prior yeat

aggregating plan was a portion of anothebr the prior yearthe following contrib test(;ngbme,'ilhﬁg,Ethe e(ljectl\I/Del cor:\;ln?utl;)hns
plan). tions made for the prior testing year ar§'ad¢ % s under Flan i for the
000 plan year are taken into account

3. Atransaction occurs that is describedisregarded: QNCs used to satisfy eith
in § 410(b)(6)(C)(i) and §L.410(b)2(f); the ADP or ACP test under the current '°WEVer the QNCs equal to 1% of cem
as a result of the transaction, the employsear testing method for the prior testin@€nSation made under Plan M on beha
maintains both a plan using the prior yeayear elective contributions taken into-ac f NHCEs for the 2000 plan year are-dis
testing method and a plan using the-cutount for purposes of theCPtest, and alll _regarded because they were us_ed to st
rent year testing method; and the chang®MACs. Similarly in determining the 'SfY tNeADP test for the 2000 testing year
from the current year testing method t®ACP for NHCEs for the prior yearthe Thus, for purposes of the 2001 te;tmg
the prior year testing year method occurllowing contributions made for the prioryea‘ _theADP for NHCE_3_ for the prior
within the transition period described intesting year are disregarded: QNCs usé§' 1S 4% (gnless addl_t|onal QNCs for
§ 410(b)(6)(C)(ii). to satisfy either the\DP or ACP test NHCES are timely contributed and allo

4. The change occurs during the plan’under the current year testing method fdted for the 2000 plan year).
remedial amendment period for thehe prior testing yeaQMACs taken into
SBJRA changes (see ReRroc. 97-41).  account for purposes of th@®P test, and
Notification to or filing with the Service all elective contributions. (i) The facts are the same as in Exam
of a change from the current year to the The limitations on double countingple 1, except that the testing years ar
prior year testing method is not requiredinder this sectioWIl.B. do not apply for 1997 and 1998, instead of 2000 and 200:
in order for the change to be valid. Howtesting years beginning before January 1, (ii) For purposes of the 1998 testing
ever as provided in section IX of this no 1999. Accordingly, in the case of a planyear the ADP for NHCEs for the prior

Example 2:



year is 5%. The QNCs equal to 1% of (and, if applicable, 801(m)(9)) and the lection of information displays a valid
compensation made under Plan M on bepecific underlying regulationsA plan OMB control number
half of NHCEs that were used to satisfythat incorporates these provisions by ref The collection of information in this
the ADP test for the 1997 testing year areerence must continue to refer to the apmotice is in section 1X.This requirement
not disregarded because the limitation oplicable Code sections and the specifito amend plan documents is necessary
double counting applies only for testingunderlying regulations, must specifyreflect the new nondiscrimination test
years beginning on or after January lwhich of the two testing methods (priorunder §401(k)(3) and 801(m)(2) as
1999. year or current year) it is using, and mustmended by SBJM The pre-SBJR
now provide that it is incorporating bymethod of nondiscrimination testing is
VI ANTI-ABUSE PROVISION reference subsequent Internal Revenusdill available under these Code section
This guidance is designed to providé>ervice guidance issued under the appliand a plan amendment may not be re
simple, practical rules that accommodatgPle Code provisions. Furtheior pur  quired to reflect the choice of the pre-
legitimate plan changesAt the same Poses of the first plan year rule describe@BJMA testing method.The information
time, the rules are intended to be applieht § 401(k)(3)(E) and §01(m)(3) and will be used to determine whether the
by employers in a manner that does né€ctionV of this notice, a plan that incor ADP andACP of HCEs exceeds theDP
make use of changes in plan testing-prdOrates these provisions by referencend ACP of NHCEs by more than the
cedures or other plan provisions to inflat&ust specify whether thaDP andACP  statutory limits. The collection of infor
inappropriately the prior yeakDP and for NHCEs for the prior plan year is 3%mat|qn is required to obtain a benefit.
ACP for NHCEs (which are used asOr the current yeas ADP andACPfor the The likely re_spon(_jen_ts are busmesse_s (
benchmarks for testing tHeDP andACP NHCEs. _othgr fQFproflt institutions, and nonprofit
for HCEs). FurthertheADP andACP ~ Rev Proc. 97-41 provides that guali Institutions.
tests are part of the overall requiremerfied retirement plans have a remedial The estimated total annual recordkeep
that benefits or contributions not discrimi amendment period under4®1(b) so that ing burden is 49,000 hoursThe esti
nate in favor of HCEsTherefore, a plan certain plan amendments for SBJgen mated annual burden per recordkeeper
will not be treated as satisfying tap erally are not required to be adopted b0 minutes. The estimate number of
or ACP test if there are repeated change@re the last day of the first plan year- berecordkeepers is 147,000.
in plan testing procedures or plan proviginning on or after January 1, 1999. Books or records relating to a colec
sions that have thefett of distorting the Pursuant to RewProc. 97-41, a plan pro tion of information must be retained as
ADP or ACPtest so as to increase signifi vision reflecting theADP or ACP testing 1ong as their contents may become mate
cantly the permittedADP or ACP for method is a disqualifying provision, andal in the administration of any Internal
HCEs and if a principal purpose of théhus any plan amendments to reflect Révenue law Generally tax returns and
changes was to achieve such a result. choice in testing method are not require®X r_eturn information are confidential, as
to be adopted until the end of this remerequired by 26 U.S.C. 6103.

IX. PLAN PROVISIONS dial amendment period. Howeygrlans
REGARDING TESTING must be operated in accordance with th)él' COMMENTS
METHOD SBJRA changes to 801(k)(3)(A) and  Treasury and the Service invite com

Sections 1.401(k)-1(b)(2)(iii) andﬁvtoéng(z)lﬁAgggit?;:hirféztruggg;i mh_ents r_egardcmg the mattersbdlscubss_ed |
1.401(m)-1(b)(2) require that a plan to97 a1 a'n retroacti ' q - this notlce._ ommer.1t5 mz?y € SL_J mitter
which §401(K) or §401(m) applies must 2/ 41 any ret Ive amendments mug the Service at CC:DOM:CORP:R (No
provide that theADP or ACP test will be reflect the choices madg n the opgratloﬁlce 98_1)’ Room 5226, Internal Revenue
met. Because a plan may now use eith%E the plgn for each_testlng yearcluding Service, FO_. Box 7604, Ben Franklin Sta
the current year testing method or thé e choice of testmg method (and anston, Washington, DC 20044A!tern&
prior year testing method, a plan mus hanges to thaF election), and must refledively, taxpayers may hand-deliver com
specify which of these two testing meththe _date on which th_e plan began_ to epements between the hours of 8 a.m. and
ods it is using. If the employer changegte in accordance with those choices (ansim. to CC:DOM:CORP:R (Notice 97—

the testing method under a plan, the pla@"y Such changes). éX),.CoulrilirsCDe?_l:,t!n:;fnal Revl\cla\;]vue
must be amended to reflect the changg& pAPERWORK REDUCTION ACT — —o Vice, onstitutionAvenue,
Further if the first plan year rule de Washington, DC, or may submit cem

scribed in §01(k)(3)(E) and 801(m)(3)  The collection of information con Ments electronically via the Servise-

and sectiotV of this notice applies, a plantained in this notice has been reviewelfrnet site at http://wwiirs.ustreas.

that incorporates these provisions by refind approved by the @fe of Manage 90V/prod/tax_regs/comments.html.

erence must specify whet_her hBP and_ m'ent and Budget (OMB) in .accord::mc%)n,ifting Information

ACP for NHCEs for the prior plan year iswith the Paperwork Reductiofict (44

3% or the current yeaw ADP andACP U.S.C. 3507) under control number The principal authors of this notice are

for the NHCEs. 1545-1579. Susan Lennon of the fife of theAssoct
The regulations under 401(k) and  An agency may not conduct or sponsoate Chief Counsel (Employee Benefits

§ 401(m) permit a plan to incorporate byand a person is not required to respond tand Exempt Qganizations) and Roger

reference 801(k)(3) and 801(m)(2) a collection of information unless the €ol Kuehnle of the Employee Plans Division.



For further information regarding this o
tice, contact the Employee Plans Divi
sion’s telephone assistance service b
tween 1:30 and 4:00 p.m., Eastdime,
Monday throughThursday at (202) 622-
6074/75. (These telephone numbers &
not toll-free.)



