
held by a person that was a United States
shareholder under section 951(b). See § 1.951–
1(f).
Example 9. JV became a controlled foreign

corporation on the following day because over 50
percent of the total value in the corporation was
held by a person that was a United States
shareholder under section 951(b).

* * * * *

Par. 7. In § 1.960–1, paragraph (i) is
added to read as follows:

§ 1.960–1 Foreign tax credit with re-
spect to taxes paid on earnings and
profits of controlled foreign corpora-
tions.

* * * * *

(i) Computation of deemed-paid taxes
in post-1986 taxable years—(1) Gen-
eral rule. If a domestic corporation is
eligible to compute deemed-paid taxes
under section 960(a)(1) with respect to
an amount included in gross income
under section 951(a), then, such domes-
tic corporation shall be deemed to have
paid a portion of the foreign corpora-
tion’s post-1986 foreign income taxes
determined under section 902 and the
regulations under that section in the
same manner as if the amount so in-
cluded were a dividend paid by such
foreign corporation (determined by ap-
plying section 902(c) in accordance with
section 904(d)(3)(B)).
(2) Ordering rule for computing

deemed-paid taxes under sections 902
and 960.If a domestic corporation com-
putes deemed-paid taxes under both sec-
tions 902 and 960 in the same taxable
year, section 960 shall be applied first.
After the deemed-paid taxes are com-
puted under section 960 with respect to
a deemed income inclusion, post-1986
undistributed earnings and post-1986
foreign income taxes in each separate
category shall be reduced by the appro-
priate amounts before deemed-paid taxes
are computed under section 902 with
respect to a dividend distribution.
(3) Computation of post-1986 undis-

tributed earnings.Post-1986 undistrib-
uted earnings (or an accumulated deficit
in post-1986 undistributed earnings) are
computed under section 902 and the
regulations under that section.
(4) Allocation of accumulated defi-

cits. For purposes of computing post-
1986 undistributed earnings under sec-
tions 902 and 960, a post-1986
accumulated deficit in a separate cat-
egory shall be allocated proportionately
to reduce post-1986 undistributed earn-

ings in the other separate categories.
However, a deficit in any separate cat-
egory shall not permanently reduce
earnings in other separate categories, but
after the deemed-paid taxes are com-
puted the separate limitation deficit shall
be carried forward in the same separate
category in which it was incurred. In
addition, because deemed-paid taxes
may not exceed taxes paid or accrued
by the controlled foreign corporation, in
computing deemed-paid taxes with re-
spect to an inclusion out of a separate
category that exceeds post-1986 undis-
tributed earnings in that separate cat-
egory, the numerator of the deemed-paid
credit fraction (deemed inclusion from
the separate category) may not exceed
the denominator (post-1986 undistrib-
uted earnings in the separate category).
(5) Examples.The application of this

paragraph (i) may be illustrated by the
following examples. See § 1.952–1(f)(4)
for additional illustrations of these rules.
Example 1. (i) A, a U.S. person, is the sole

shareholder of CFC, a controlled foreign corpora-
tion formed on January 1, 1998, whose functional
currency is the u. In 1998 CFC earns 100u of
general limitation income described in section
904(d)(1)(I) that is not subpart F income and 100u
of foreign personal holding company income that
is passive income described in section
904(d)(1)(A). In 1998 CFC also incurs a (50u)
loss in the shipping category described in section
904(d)(1)(D). CFC’s subpart F income for 1998,
100u, does not exceed CFC’s current earnings and
profits of 150u. Accordingly, all 100u of CFC’s
subpart F income is included in A’s gross income
under section 951(a)(1)(A). Under section
904(d)(3)(B) of the Internal Revenue Code and
paragraph (i)(1) of this section, A includes 100u of
passive limitation income in gross income for
1998.
(ii) For purposes of computing post-1986 undis-

tributed earnings under sections 902, 904(d) and
960 with respect to the subpart F inclusion, the
shipping limitation deficit of (50u) is allocated
proportionately to reduce general limitation earn-
ings of 100u and passive limitation earnings of
100u. Thus, general limitation earnings are re-
duced by 25u to 75u (100u general limitation
earnings/200u total earnings in positive separate
categories x (50u) shipping deficit = 25u reduc-
tion), and passive limitation earnings are reduced
by 25u to 75u (100u passive earnings/200u total
earnings in positive separate categories x (50u)
shipping deficit = 25u reduction). All of CFC’s
post-1986 foreign income taxes with respect to
passive limitation earnings are deemed paid by A
under section 960 with respect to the 100u subpart
F inclusion of passive income (75u inclusion
(numerator limited to denominator under para-
graph (i)(4) of this section)/75u passive earnings).
After the inclusion and deemed-paid taxes are
computed, at the close of 1998 CFC has 100u of
general limitation earnings, 0 of passive limitation
earnings (100u of foreign personal holding com-
pany income - 100u inclusion), and a (50u) deficit
in shipping limitation earnings.
Example 2. (i) The facts are the same as in

Example 1 with the addition of the following

facts. In 1999, CFC distributes 150u to A. CFC
has 100u of previously-taxed earnings and profits
described in section 959(c)(2) attributable to 1998,
all of which is passive limitation earnings and
profits. Under section 959(c), 100u of the 150u
distribution is deemed to be made from earnings
and profits described in section 959(c)(2). The
remaining 50u is deemed to be made from earn-
ings and profits described in section 959(c)(3).
The entire dividend distribution of 50u is treated
as made out of CFC’s general limitation earnings
and profits. See section 904(d)(3)(D).
(ii) For purposes of computing post-1986 undis-

tributed earnings under section 902 with respect to
the 1999 dividend of 50u, the shipping limitation
accumulated deficit of (50u) reduces general limi-
tation earnings and profits of 100u to 50u. Thus,
100% of CFC’s post-1986 foreign income taxes
with respect to general limitation earnings are
deemed paid by A under section 902 with respect
to the 1999 dividend of 50u (50u dividend/50u
general limitation earnings). After the deemed-paid
taxes are computed, at the close of 1999 CFC has
50u of general limitation earnings (100u opening
balance - 50u distribution), 0 of passive limitation
earnings, and a (50u) deficit in shipping limitation
earnings. (6) Effective date. This paragraph (i)
applies to taxable years of a controlled foreign
corporation beginning after March 3, 1997.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved December 11, 1996.

Donald C. Lubick,
Assistant Secretary of the Treasury.

(Filed by the Office of the Federal Register on
December 31, 1996, 8:45 a.m., and published in
the issue of the Federal Register for January 2,
1997, 62 F.R. 17)

Section 6071.—Time for Filing
Returns and Other Documents
26 CFR 53.6071–1T: Time for filing returns
(temporary).

T.D. 8705

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Part 53

Requirement of Return and Time
for Filing

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final and temporary regula-
tions.

SUMMARY: This document contains
final and temporary regulations provid-
ing that disqualified persons and organi-
zation managers liable for Internal Rev-
enue Code section 4958 excise taxes are
required to file Form 4720. The regula-
tions also specify the filing date for
returns for the period to which the new
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excise taxes applied retroactively. These
excise taxes are imposed on excess
benefit transactions between disqualified
persons, as statutorily defined, and sec-
tions 501(c)(3) and (4) organizations,
except for private foundations.

DATES: These regulations are effective
January 2, 1997.
For dates of applicability, see

§ 53.6071–1T(f) of these regulations.

FOR FURTHER INFORMATION CON-
TACT: Phyllis Haney, (202) 622–4290
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

This document contains amendments
to the Foundation and Similar Excise
Taxes regulations (26 CFR part 53)
under sections 6011 and 6071. These
regulations provide guidance relating to
the requirement of a return to accom-
pany payment of section 4958 excise
taxes and the time for filing that return.
These rules were first published in No-
tice 96–46 (1996–39 I.R.B. 7) (Septem-
ber 23, 1996).
Taxpayer Bill of Rights 2, Public Law

104–168, 110 Stat. 1452 (TBOR2), en-
acted July 30, 1996, added section 4958
to the Code. As described more fully
below, section 4958 imposes excise
taxes on excess benefit transactions.
Section 4958 taxes apply retroactively to
excess benefit transactions occurring on
or after September 14, 1995. The taxes
do not, however, apply to any benefit
arising from a transaction pursuant to
any written contract which was binding
on September 13, 1995, and at all times
thereafter before such transaction oc-
curred.
An ‘‘excess benefit transaction’’ sub-

ject to tax under section 4958 is any
transaction in which an economic ben-
efit is provided by an organization de-
scribed in section 501(c)(3) (except for
a private foundation) or 501(c)(4) di-
rectly or indirectly to, or for the use of,
any disqualified person if the value of
the economic benefit provided exceeds
the value of the consideration (including
the performance of services) received
for providing the benefit. A ‘‘disquali-
fied person’’ is any person who was, at
any time during the 5-year period end-
ing on the date of the excess benefit
transaction, in a position to exercise
substantial influence over the affairs of
the organization. Disqualified persons
also include family members and certain
entities in which at least 35 percent of

the control or beneficial interest are held
by persons described in the preceding
sentence. An ‘‘organization manager’’ is
any officer, director, trustee, or any
individual having powers or responsi-
bilities similar to those of any officer,
director, or trustee.
Section 4958 imposes three taxes. The

first tax is equal to 25 percent of the
excess benefit amount, and is to be paid
by any disqualified person who engages
in an excess benefit transaction. The
second tax is equal to 200 percent of the
excess benefit amount, and is to be paid
by any disqualified person if the excess
benefit transaction is not corrected
within the taxable period. The third tax
is equal to 10 percent of the excess
benefit amount, and is to be paid by any
organization manager who knowingly
participates in an excess benefit transac-
tion. The maximum amount of this third
tax with respect to any one excess
benefit transaction may not exceed
$10,000. These regulations prescribe
Form 4720 for calculating and paying
the first and third taxes described above.
TBOR2 also amended section 6033(b)

to require section 501(c)(3) organiza-
tions to report the amounts of the taxes
paid under section 4958 with respect to
excess benefit transactions involving the
organization, as well as any other infor-
mation the Secretary may require con-
cerning those transactions. Section
6033(f) also was amended to impose the
same reporting requirements on section
501(c)(4) organizations. Those amend-
ments to section 6033 only apply to
organizations’ returns for taxable years
beginning after July 30, 1996. These
and other TBOR2 amendments to the
reporting requirements for section
501(c)(3) and (4) organizations are re-
flected on IRS Forms 990 and 990–EZ
beginning with the 1996 versions.

Explanation of Provisions

The regulations provide that disquali-
fied persons and organization managers,
as defined in sections 4958(f)(1) and
(2), who are liable for section 4958
excise taxes on excess benefit transac-
tions, as defined in section 4958(c)(1),
are required to file a return on Form
4720. The general rule is that returns
will be due on or before the 15th day of
the fifth month following the close of
the disqualified person’s or organization
manager’s taxable year. The regulations
also provide that returns on Form 4720
for taxable years ending after September
13, 1995, and on or before July 30,
1996, will be due on or before Decem-

ber 15, 1996. See Notice 96–46
(1996–39 I.R.B. 7) (September 23,
1996).

Special Analyses

It has been determined that this Trea-
sury decision is not a significant regula-
tory action as defined in EO 12866.
Therefore, a regulatory assessment is not
required. It also has been determined
that section 553(b) of the Administrative
Procedure Act (5 U.S.C. chapter 5) does
not apply to these regulations, and be-
cause the regulation does not impose a
collection of information on small enti-
ties, the Regulatory Flexibility Act (5
U.S.C. chapter 6) does not apply. Pursu-
ant to section 7805(f) of the Internal
Revenue Code, these temporary regula-
tions will be submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment on
their impact on small business.

Drafting Information

The principal author of these regula-
tions is Phyllis Haney, Office of Associ-
ate Chief Counsel (Employee Benefits
and Exempt Organizations). However,
other personnel from the IRS and Trea-
sury Department participated in their
development.

* * * * *

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 53 is
amended as follows:

PART 53—FOUNDATION AND SIMI-
LAR EXCISE TAXES

Paragraph 1. The authority citation for
part 53 continues to read as follows:
Authority: 26 U.S.C. 7805.
Par. 2. In § 53.6011–1, paragraph (b)

is amended by:
1. Removing from the first sentence,

the language ‘‘or 4955(a),’’ and adding
‘‘, 4955(a), or 4958(a),’’ in its place.
2. Removing from the last sentence,

the language ‘‘or 4955(a),’’ and adding
‘‘, 4955(a), or 4958(a),’’ in its place.
Par. 3. Section 53.6071–1T is added

to read as follows:

§ 53.6071–1T Time for filing returns
(temporary).
(a) through (e) [Reserved]. For further

guidance see § 53.6071–1(a) through
(e).
(f) Taxes imposed on excess benefit

transactions engaged in by organiza-
tions described in sections 501(c)(3)
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(except private foundations) and
501(c)(4)—(1) General rule. A Form
4720 required by § 53.6011–1(b) for a
disqualified person or organization man-
ager liable for tax imposed by section
4958(a) shall be filed by that person on
or before the 15th day of the fifth
month following the close of such per-
son’s taxable year.
(2) Special rule for taxable years

ending after September 13, 1995, and
on or before July 30, 1996.A Form
4720 required by § 53.6011–1(b) for a
disqualified person or organization man-
ager liable for tax imposed by section
4958(a) on an excess benefit transaction
occurring in such person’s taxable year
ending after September 13, 1995, and on
or before July 30, 1996, is due on or
before December 15, 1996.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved December 10, 1996.

Donald C. Lubick,
Assistant Secretary of the Treasury.

(Filed by the Office of the Federal Register on
December 31, 1996, 8:45 a.m., and published in
the issue of the Federal Register for January 2,
1997, 62 F.R. 25)

Section 6081.—Extension of Time
for Filing Returns
26 CFR 1.6081–4: Automatic extension of time for
filing individual income tax returns.

T.D. 8703

DEPARTMENT OF THE TREASURY
Internal Revenue Service
26 CFR Parts 1, 301, and 602

Automatic Extension of Time for
Filing Individual Income Tax
Returns; Automatic Extension of
Time to File Partnership Return of
Income, Trust Income Tax Return,
and U.S. Real Estate Mortgage
Investment Conduit Income Tax
Return

AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Final regulations.

SUMMARY: This document contains
final regulations that reflect new and
simpler procedures for an individual to
obtain an automatic extension of time to
file an individual income tax return.
This document also contains final regu-
lations that provide new and simpler

procedures for a partnership, trust, and
Real Estate Mortgage Investment Con-
duit (REMIC) to obtain an automatic
extension of time to file partnership,
trust, and REMIC returns.

EFFECTIVE DATE: The regulations are
effective December 31, 1996.

FOR FURTHER INFORMATION CON-
TACT: Margaret A. Owens, (202) 622–
6232 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information con-
tained in these final regulations has been
reviewed and approved by the Office of
Management and Budget in accordance
with the Paperwork Reduction Act (44
U.S.C. 3504(h)) under control numbers
1545–1479 and 1545–0148. Responses
to this collection of information are
required to obtain a benefit (an auto-
matic 4-month extension of time to file
an individual income tax return or an
automatic 3-month extension of time to
file a partnership return of income, a
trust income tax return, or a REMIC
income tax return).
An agency may not conduct or spon-

sor, and a person is not required to
respond to, a collection of information
unless the collection of information dis-
plays a valid control number.
Estimates of the reporting burden in

these final regulations are reflected in
the burden estimates of either Form
4868, Application for Automatic Exten-
sion of Time to File U.S. Individual
Income Tax Return, or Form 8736,
Application for Automatic Extension of
Time To File U.S. Return for a Partner-
ship, REMIC or for Certain Trusts.
Comments concerning the accuracy of

this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn:
IRS Reports Clearance Officer, T:FP,
Washington, DC 20224, and to theOf-
fice of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.
Books or records relating to a collec-

tion of information must be retained as
long as their contents may become ma-
terial in the administration of any inter-
nal revenue law. Generally, tax returns
and tax return information are confiden-
tial, as required by 26 U.S.C. 6103.

Background

Extensions for Individual Income Tax
Returns

On January 4, 1996, temporary regu-
lations (T.D. 8651 [1996–1 C.B. 312])
providing new and simpler procedures
for individuals to obtain an automatic
extension of time to file an individual
income tax return were published in the
Federal Register (6l FR 260). A notice
of proposed rulemaking (IA–41–93
[1996–1 C.B. 770]) cross-referencing
the temporary regulations was published
in the Federal Register for the same
day (61 FR 338).
Written comments responding to the

notice of proposed rulemaking were re-
ceived. No public hearing was requested
or held. After consideration of all the
comments, the temporary regulations un-
der sections 6081 and 6651 relating to
the automatic extension of time to file
individual income tax returns are
adopted as revised by this Treasury
Decision, and the corresponding tempo-
rary regulations are removed. The com-
ments and revisions are discussed below
in the section on Explanation of Provi-
sions and Summary of Comments.

Extensions for Partnership Returns of
Income and Trust Income Tax Returns

On April 5, 1988, temporary regula-
tions (T.D. 8190 [1988–1 C.B. 394])
relating to the automatic extension of
time to file partnership returns of in-
come and trust income tax returns were
published in theFederal Register (53
FR 11066). A notice of proposed
rulemaking (LR–29–88 [1988–1 C.B.
934]) cross-referencing the temporary
regulations was published in theFed-
eral Register for the same day (53 FR
11103).
In accordance with section 860F(e),

REMICs have been generally treated as
partnerships with regard to extensions of
time to file. A REMIC has been allowed
an automatic 3-month extension of time
to file if (1) an application was prepared
on Form 8736, (2) the application was
signed by the person duly authorized,
(3) the application was filed on or
before the date Form 1066, U.S. Real
Estate Mortgage Investment Conduit In-
come Tax Return, was due, (4) the
application showed the full amount
properly estimated as tax, and (5) the
application was accompanied by full
remittance of the amount properly esti-
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