26 CFR601.601: Rulesand regulations.
(Also, Part |, 88 401, 403; 1.401(b)-1.)

Rev. Proc. 97-41

SECTION 1. PURPOSE

.01 This revenue procedure provides
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guidance to sponsors of pension, profit-
sharing and stock bonus plans qualified
under § 401(a) or 403(a) of the Interna
Revenue Code (qualified plans) and tax-
sheltered annuity plans described in
§ 403(b) (8 403(b) plans) with respect to
the date by which they must adopt
amendments to comply with changes in
the law made by the Small Business Job
Protection Act of 1996, Pub. L. 104-188
(SBJPA), the Uruguay Round Agree-
mentsAct, Pub. L. 103465 (GATT), and
the Uniformed Services Employment and
Reemployment Rights Act of 1994, Pub.
L. 103-353 (USERRA). This revenue
procedure provides that:

1 Ingeneral, thereis asingle deadline
for adopting SBJPA, GATT and
USERRA amendments to qualified plans.

2 The deadline for adopting SBJPA,
GATT and USERRA amendments is the
same as the date by which certain plans
that have extended reliance on Tax Re-
form Act of 1986 (TRA ‘86) determina-
tion letters must be amended.

3 Plan sponsors are alowed, for quali-
fication purposes, to anticipate in plan
operation certain plan amendments that
they intend to adopt as aresult of changes
in the qualification requirements.

.02 Specifically, under this revenue
procedure:

1 Qualified plans have a remedial
amendment period under 8§ 401(b) with
respect to certain amendments for
SBJPA, GATT or USERRA through the
last day of the first plan year beginning
on or after January 1, 1999. Thus, these
amendments will not have to be adopted
before the last day of a plan’s 1999 plan
year.

2 The deadline for adopting plan
amendments to reflect certain limitations
under § 415(b), as amended by GATT
and SBJPA, is also the last day of the first
plan year beginning on or after January 1,
1999. In addition, relief is provided so
that a plan amendment described in §
1449(d)(2) of SBJPA repealing an earlier
plan amendment that implemented cer-
tain amendments made by GATT to §
415(b) need not be adopted before the
last day of the first plan year beginning
on or after January 1, 1999.

3 Plan sponsors are advised of the Ser-
vice's intention to publish procedures for
obtaining determination letters that in-
clude consideration of the changes to the
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qualification requirements made by
SBJPA and GATT as soon as possible
after necessary guidance is issued.

4 Amendments for SBJPA to § 403(b)
plans, or to annuity contracts purchased
under § 403(b) plans, are not required to
be adopted before the first day of the first
plan year beginning on or after January 1,
1998.

PART I. BACKGROUND
SECTION 2. SBJPA

.01 SBJPA changed several of the re-
quirements of the Code that apply to pen-
sion, profit-sharing and stock bonus plans
qualified under § 401(a) or 403(a). While
anumber of these changes are effectivein
plan years beginning after December 31,
1996, others are not effective until later
years.

.02 Section 1465 of SBJPA generaly
provides an extended period for amending
plans and annuity contracts as required by
SBJPA. Under § 1465, if any provision of
subtitle D (Pension Simplification) of
SBJPA requires an amendment to any
plan or annuity contract, the amendment
is not required to be made before the first
day of the first plan year beginning on or
after January 1, 1998, provided (1) the
amendment is made effective retroac-
tively to the date on which the provision
of SBJPA became effective with respect
to the plan or contract and (2) the plan or
contract is operated in accordance with
the requirements of the provision as of its
effective date. For a governmental plan
(as defined in § 414(d) of the Code), the
year “2000" is substituted for the year
“1998” in § 1465. Section 1465 applies
to plans and contracts in existence on or
after the date of enactment of SBJPA, Au-
gust 20, 1996.

.03 In Rev. Proc. 96-49, 1996-43
[.R.B. 74, the Service stated that plan
amendments to reflect the provisions of
USERRA and § 414(u), which was added
by § 1704(n) in subtitle G (Technica Cor-
rections) of SBJPA, are not required to be
made before the date plan amendments
are required to be made under § 1465 of
SBJPA.

SECTION 3. GATT

.01 GATT, which was enacted Decem-
ber 8, 1994, also changed severa of the
Code's qudlification requirements. These
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included the rules relating to the determi-
nation of certain benefits under 88 411(a)-
(11)(B), 415(b)(2)(E) and 417(e)(3).

.02 The changes to 88 411(a)(11)(B)
and 417(e)(3), relating to the determina-
tion of the present value of certain plan
distributions, were generally effective for
plan years beginning after December 31,
1994. However, § 767(a)(2) of GATT
provided a transition rule with respect to
the determination under 88 411(a)(11)(B)
and 417(e)(3) of the present value of dis-
tributions from plans that were adopted
and in effect as of December 7, 1994
(“pre-GATT plans’). In general, under
this transition rule, the present value of a
distribution from a pre-GATT plan that is
made before the earlier of (i) the first
plan year beginning after December 31,
1999, or (ii) the later of the adoption or
effective date of a plan amendment ap-
plying the GATT changes to 88 411(a)-
(12)(B) and 417(e)(3) to the plan is to be
determined under the plan’s pre-GATT
terms. Thus, for pre-GATT plans,
amendments applying the GATT changes
to 88 411(a)-(11)(B) and 417(e)(3) to the
plan cannot be adopted retroactively. As
a result, these plans are not permitted to
operate in accordance with these changes
prior to the adoption of plan amend-
ments.

.03 Under section 767(d) of GATT, the
changes to 8§ 415(b)(2)(E), relating to re-
quired adjustments to certain benefits for
limitation purposes, were effective for
limitation years beginning after Decem-
ber 31, 1994. In addition, § 767(d) of
GATT required plansto be operated in ac-
cordance with the GATT changes to
§ 415(b)(2)(E) as of the first limitation
year beginning after December 31, 1994,
even though, under § 767(d)(3)(B) of
GATT, plan amendments applying these
changes to the plan would not be required
until such date as the Secretary provides.

.04 Section 1449 of SBJPA amended
§ 767(d)(3)(A) of GATT, however, to
permit plan sponsors to delay the imple-
mentation of the GATT changes to §
415(b)(2). Section 1449 provides that a
pre-GATT plan is not required to apply
the GATT changes to § 415(b)(2)(E)
with respect to benefits accrued before
the earlier of (i) the later of the date a
plan amendment applying the changesis
adopted or effective or (ii) the first day
of the first limitation year beginning
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after December 31, 1999. Further,
§ 1449(d) of SBJPA provides that an
amendment applying specified GATT
changes that was adopted or effective be-
fore August 20, 1996, will be disre-
garded in applying § 767(d)(3)(A) of
GATT, as modified by § 1449(a) of
SBJPA, if that amendment is repealed by
another plan amendment that is adopted
no later than August 20, 1997.

SECTION 4. THE REMEDIAL
AMENDMENT PERIOD UNDER
SECTION 401(B)

.01 Section 401(b) provides a reme-
dial amendment period during which a
plan may be amended retroactively,
under certain circumstances, to comply
with the Code’s qualification require-
ments. Temporary and proposed amend-
ments to the regulations under § 401(b)
were published in the Federal Register on
August 1, 1997. Section 1.401(b)-1(f) of
the regulations grants the Commissioner
the discretion to extend the remedial
amendment period. Absent such an ex-
tension, however, the remedial amend-
ment period is generally determined as
described below.

.02 Section 1.401(b)-1 provides that a
plan that fails to satisfy the requirements
of § 401(a) solely asaresult of adisquali-
fying provision defined under
§ 1.401(b)-1(b) need not be amended to
comply with those requirements until the
last day of the remedial amendment pe-
riod with respect to the disgqualifying pro-
vision, provided the amendment is made
retroactively effective to the beginning of
the remedial amendment period. Under
§ 1.401(b)-1T(b)(3), a disqualifying pro-
vision includes a plan provision desig-
nated, at the Commissioner’s discretion,
as a disqualifying provision that either (i)
results in the failure of the plan to satisfy
the qualification requirements of the Code
by reason of a change in those require-
ments; or (ii) isintegral to a qualification
requirement of the Code that has been
changed. For this purpose, 8 1.401(b)—
1T(c)(1) provides that a disqualifying
provision includes the absence from a
plan of a provision required by or, if ap-
plicable, integral to the applicable change
in the qualification requirements of the
Code, if the plan was in effect on the date
the change in those requirements became
effective with respect to the plan.
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.03 For a disqualifying provision de-
scribed in § 1.401(b)-1T(b)(3), the reme-
dial amendment period generally begins
with the date on which the change be-
comes effective with respect to the plan
or, in the case of a provision that is inte-
gral to a qualification requirement that
has been changed, the first day on which
the plan was operated in accordance with
the provision as amended. The remedial
amendment period for a disqualifying
provision described in 81.401(b)-1T(b)-
(3) generaly ends with the later of (1) the
due date (including extensions) for filing
the income tax return for the employer’s
taxable year that includes the date on
which the remedial amendment period be-
gins or (2) the last day of the plan year
that includes the date on which the reme-
dial amendment period begins. A plan
maintained by more than one employer
need not be amended until the last day of
the tenth month following the last day of
the plan year in which the remedial
amendment period begins.

.04 Section 1.401(b)-1 also provides
that in the case of a new plan which con-
tains (or fails to contain) a provision that
causes the plan to fail to satisfy the re-
quirements of 8§ 401(a) as of the date the
plan is put into effect, the plan need not
be amended to comply with those require-
ments until the later of the due date in-
cluding extensions for filing the em-
ployer’s tax return for the taxable year in
which the plan is put into effect or the last
day of the plan year in which the plan is
put into effect. A new plan maintained by
more than one employer need not be
amended until the last day of the tenth
month following the last day of the plan
year in which falls the date the plan is put
into effect.

.05 Section 1.401(b)-1 also provides
that in the case of an amendment to an ex-
isting plan which causes the plan to fail to
satisfy the requirements of § 401(a) as of
the date the amendment is adopted or ef-
fective (whichever is earlier), the plan
need not be amended to correct the
amendment until the later of the due date
for filing the employer’s tax return (in-
cluding extensions) for the taxable year in
which the amendment is adopted or effec-
tive (whichever is later) or the last day of
the plan year in which the amendment is
adopted or effective (whichever is later).
In the case of an amendment to an exist-
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ing plan maintained by more than one em-
ployer, the plan need not be amended
until the last day of the tenth month fol-
lowing the last day of the plan year in
which the amendment is adopted or effec-
tive (whichever is later).

SECTION 5. EXTENDED RELIANCE

.01 Under Rev. Proc. 89-9, 1989-1
C.B. 780, Rev. Proc. 89-13, 1989-1 C.B.
801 (both as modified by Rev. Proc. 93-9,
1993-1 C.B. 474), Rev. Proc. 93-39,
1993-2 C.B. 513, Announcement 94-85,
1994-26 1.R.B. 23, and Rev. Proc. 95-12,
1995-1 C.B. 508, plans that were submit-
ted to the Service within certain deadlines
for determination, opinion, or notification
letters under the Tax Reform Act of 1986,
Pub. L. 99-514 (TRA '86), and received
favorable letters are entitled to extended
reliance. During the extended reliance
period, a plan is generally not required to
operationally comply with or be amended
for regulations or administrative guidance
of general applicability issued after the
date of the plan’sletter which interpret the
qualification requirements in effect when
the letter was issued. The extended re-
liance period continues until the earlier of
the last day of the last plan year com-
mencing prior to January 1, 1999, or the
date established for plan amendment by
any legislation that is effective after the
date of the plan’s letter.

PART Il. TIME FORAMENDING
QUALIFIED PLANS FOR SBJPA,
GATT, AND USERRA

SECTION 6. DESIGNATION OF
CERTAIN PLAN PROVISIONS
RELATING TO SBJPA, GATT
AND USERRA CHANGESAS
DISQUALIFYING PROVISIONS

.01 Pursuant to the Commissioner’s
authority under § 1.401(b)-1T(b)(3), a
plan provision is hereby designated as a
disqualifying provision under §
1.401(b)-1(b) if the plan provision causes
a plan to fail to satisfy the qualification
requirements of the Code because of
changes made to those requirements by
SBJPA or GATT that are effective before
the first day of the first plan year begin-
ning on or after January 1, 1999.

.02 A plan provision is also hereby
designated as a disqualifying provision if
the plan provision isintegra to a qualifi-
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cation requirement changed by SBJPA,
but only to the extent the change in the
qualification requirement is effective be-
fore the first day of the first plan year be-
ginning on or after January 1, 1999, and
the plan provision as amended is effective
prior to the end of the remedial amend-
ment period as described in section 6.04,
below. For purposes of this paragraph,
the changes in the qualification require-
ments made by SBJPA include § 414(u)
and USERRA. In accordance with §
1.401(b)-1T(d)(1)(v), an amendment of a
disqualifying provision described in this
paragraph may be made retroactively ef-
fective only to the first day on which the
plan was operated in accordance with the
provision. For example, Announcement
97-24, 1997-11 |.R.B. 24, and An-
nouncement 97-70, 1997-29 |.R.B. 14,
provide that an employer may offer cer-
tain employees an option to defer com-
mencement of benefits under its qualified
plan provided the employer amends the
plan retroactively to conform the plan to
its pre-amendment operation regarding
the option to defer. These announcements
also state that future guidance will pro-
vide the date by which such a retroactive
amendment must be adopted. The
retroactive amendment described in An-
nouncements 97-24 and 97-70 is an
amendment to a plan provision that is in-
tegral to a qualification requirement
changed by SBJPA and must therefore be
adopted by the end of the remedial
amendment period as described below.
Generally, plan provisions reflecting the
family aggregation rules as in effect prior
to 1997 would also be integrally related to
SBJPA qualification changes. See section
6.09.

.03 A plan provision that causes a plan
to fail to satisfy § 401(a) because of a
change made by SBJPA or GATT to the
qualification requirements that is effec-
tive on or after the first day of the first
plan year beginning on or after January 1,
1999, is not a disqualifying provision
under section 6.01. A plan provision that
is integral to a qualification requirement
changed by SBJPA is not a disqualifying
provision under section 6.02 if the
change in the qualification requirement is
effective on or after the first day of the
first plan year beginning on or after Janu-
ary 1, 1999, or if the plan provision as
amended is not effective prior to the end
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of the remedial amendment period as de-
scribed in section 6.04, below. Thus, for
example, § 401(b) and the regulations
thereunder would not apply to permit the
adoption of the § 401(k) and § 401(m)
safe harbors described in § 1433(a) and
(b) of SBJPA on a retroactive basis, be-
cause the provisions of § 1433(a) and (b)
are effective for plan years beginning
after December 31, 1998. A plan provi-
sion that is integral to the limitation
under § 415(e), which was repealed by §
1452(a) of SBJPA effective for limitation
years beginning after December 31,
1999, also is not a disqualifying provi-
sion under section 6.02.

.04 Pursuant to the Commissioner’s
authority under § 1.401(b)-1(f), with re-
spect to plans other than governmental
plans, the remedial amendment period
for disqualifying provisions described in
sections 6.01 and 6.02 is hereby ex-
tended to the last day of the first plan
year beginning on or after January 1,
1999. Thus, for example, a single em-
ployer calendar year nongovernmental
plan that does not satisfy the require-
ments of § 401(a) because of a disquali-
fying provision described in section 6.01
or 6.02 may be retroactively amended to
meet those requirements by December
31, 1999. For governmental plans, the
remedial amendment period for disquali-
fying provisions described in sections
6.01 and 6.02 is extended to the later of
(i) the first day of the first plan year be-
ginning on or after January 1, 2000, or
(ii) the last day of the first plan year be-
ginning on or after the “1999 legislative
date” (that is, the 90th day after the
opening of the first legislative session
beginning on or after January 1, 1999, of
the governing body with authority to
amend the plan, if that body does not
meet continuously).

.05 In addition, the remedial amend-
ment period with respect to all disqualify-
ing provisions of new plans adopted or ef-
fective after December 7, 1994, and al
disgualifying provisions of existing plans
arising from a plan amendment adopted
after December 7, 1994, that causes the
plan to fail to satisfy the requirements of §
401(a) as of the date the amendment is
adopted or effective (whichever is ear-
lier), will not expire earlier than the last
day of the first plan year beginning on or
after January 1, 1999. For a governmen-
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tal plan, this period will not expire before
thelater of (i) thefirst day of thefirst plan
year beginning on or after January 1,
2000, or (ii) the last day of the first plan
year beginning on or after the 1999 leg-
islative date.

.06 Although plan amendments are not
required before the end of the remedial
amendment period, plan sponsors must
operate their plansin compliance with the
provisions of SBJPA or GATT prior to the
time plan amendments are required to the
extent earlier operational compliance is
required by law or regulation or by rev-
enue ruling, notice or other guidance pub-
lished in the Internal Revenue Bulletin.
In these cases, any retroactive amend-
ments will have to reflect the choices the
plan sponsor has already made in the op-
eration of the plan. The following are ex-
amples where earlier operational compli-
anceisrequired.

1 Section 1465 of SBJPA generally re-
quires plans to be operated in compliance
with any provision of SBJPA that is effec-
tive before the first day of the first plan
year beginning on or after January 1,
1998 (or January 1, 2000, in the case of a
governmental plan), as of such provi-
sion’s effective date.

2 Section 401(m)(6)(A) requires cor-
rection of excess aggregate contributions
to § 401(m) plans to be accomplished
within 12 months of the end of the plan
year in which the contributions were
made. Thus, to this extent, for example, a
sponsor of a § 401(m) plan will have to
operate the plan in a manner that satisfies
§ 401(a) as amended by SBJPA and any
retroactive amendments must reflect the
choices that the plan sponsor has already
made in the operation of the plan (for ex-
ample, the definition of highly compen-
sated employee).

3 Section 1.401(b)-1T(d)(1)(v) per-
mits a remedial amendment of a disquali-
fying provision that is integral to a quali-
fication requirement changed by SBJPA
(including § 414(u) and USERRA) to be
made retroactively effective only to the
first day on which the plan was operated
in accordance with the provision as
amended.

.07 Earlier plan amendment may be
required by law or regulation or by rev-
enue ruling, notice or other guidance
published in the Internal Revenue Bul-
letin. In these cases plan sponsors may
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not rely on the remedial amendment pe-
riod as a basis for making an amendment
retroactively effective. Thefollowing are
examples where the remedial amendment
period may not be relied on as a basis for
making an amendment retroactively ef-
fective.

1 Except as provided in Rev. Proc.
97-9, 1997-2 |.R.B. 55, a plan sponsor
may not retroactively amend a 8§ 401(k)
plan to adopt the alternative (“SIMPLE”")
method of satisfying the § 401(k) and §
401(m) nondiscrimination tests added by
§ 1422 of SBJPA.

2 As provided in § 417(e)(3)(B), the
present value of adistribution from a pre-
GATT plan that is made prior to the first
plan year beginning after December 31,
1999, and before a plan amendment ap-
plying the GATT changes to § 417(¢e)(3)
to the plan has been adopted and made ef-
fective generally must be determined
under the plan’s pre-GATT terms.

.08 Any amendment that would result
in an elimination or reduction of
8§ 411(d)(6) protected benefits may not be
made retroactively effective unless
specifically permitted by law or regula-
tion or by revenue ruling, notice, or other
guidance published in the Internal Rev-
enue Bulletin.

.09 Section 1431(b)(1) of SBJPA elim-
inated the family aggregation require-
ments of § 414(q)(6), effective for years
beginning after December 31, 1996. Sec-
tion 1431(b)(2) of SBJPA also eliminated
the family aggregation requirement that
formerly applied under § 401(a)(17)(A),
effective for years beginning after De-
cember 31, 1996. A plan’'s family aggre-
gation provisions generally would be dis-
qualifying provisions under § 401(b)
because they would be integrally related
to aqualification requirement of the Code
that has been changed by SBJPA, effec-
tive before 1999. In certain limited cir-
cumstances, the continued application of
the family aggregation rules in the opera-
tion of a plan could result in the loss of
qualified status. The plan’s family aggre-
gation provisions also would then be dis-
qualifying provisions because they would
cause disqualification as a result of
SBJPA changes to the qualification re-
quirements effective before 1999. Re-
gardless of whether aplan’s family aggre-
gation provisions are disqualifying
provisions because they are integrally re-

1997-33 |.R.B.

lated to SBJPA qualification changes or
because they would cause plan disqualifi-
cation, a plan amendment eliminating the
provisions will not violate the require-
ments of § 411(d)(6) provided the amend-
ment is effective no earlier than the first
day on which the plan was operated in ac-
cordance with the amendment, and in no
event earlier than the first day of the first
plan year beginning after December 31,
1996.

SECTION 7. TIME FORADOPTING
CERTAIN AMENDMENTS RELATING
TO SECTION 415

For purposes of § 767(d)(3)(B) of
GATT, the date provided by the Secretary
for adopting plan amendments reflecting
the changes to § 415(b)(2)(E) is the last
day of the plan’s remedial amendment pe-
riod under section 6.04. Moreover, asdis-
cussed in section 3.04, 8§ 1449(d) of
SBJPA provides that an amendment ap-
plying specified GATT changes that was
adopted or effective before August 20,
1996, will be disregarded in applying §
767(d)(3)(A) of GATT, as modified by §
1449(a) of SBJPA, if that amendment is
repealed by another plan amendment that
is adopted no later than August 20, 1997.
Pursuant to this revenue procedure, aplan
amendment applying the amendments
made by § 767 of GATT which was
adopted or made effective on or before
August 20, 1996, also shall not be taken
into account in applying 8§ 767(d)(3)(A)
of GATT as amended by § 1449(a) of
SBJPA, if the amendment is repealed by
another plan amendment that is adopted
on or before the last day of the plan’s re-
medial amendment period under section
6.04. Thisrelief will not fail to be avail-
able merely because aplan is not operated
in accordance with the repealing amend-
ment prior to the date specified in future
guidance. The Service intends to issue
additional guidance concerning the GATT
and SBJPA changes to the limitations
under § 415(b) in the near future.

SECTION 8. MINIMUM FUNDING
REQUIREMENTS

Section 412 provides minimum fund-
ing standards applicable to pension plans
that are or were qualified plans under §
401. Section 1.412(c)(3)-1 providesrules
concerning the reasonable funding meth-
ods for defined benefit pension plans.
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Section 1.412(c)(3)-1(d)(1)(i) provides
that, except as provided by the Commis-
sioner, a reasonable funding method does
not anticipate changes in plan benefits
that become effective, whether or not
retroactively, in a future plan year or that
become effective during a plan year but
after the first day thereof. Section
412(c)(12), which was added by GATT,
provides that the funding method of a col-
lectively bargained plan described in
§ 413(a) (other than a multiemployer
plan) must anticipate benefit increases
scheduled to take effect during the term of
the collective bargaining agreement ap-
plicable to the plan. Therefore, except to
the extent required by § 412(c)(12) or as
otherwise provided by the Commissioner,
in determining the minimum funding
standards for a defined benefit plan under
§ 412, amendments that become effective,
whether or not retroactively, in a future
plan year may not be anticipated, even
though the amendments are made before
the end of any applicable remedial
amendment period. Contributions to a
defined benefit plan will be deductible
subject to the limitations of 8§ 404, with
the § 412 minimum funding standards de-
termined without anticipating such future
amendments.

SECTION 9. TERMINATING PLANS

A plan (including a master or proto-
type, regiona prototype, or volume sub-
mitter plan) that is terminated after the ef-
fective date of changes in the
qualification requirements made by
SBJPA or GATT but before the date that
plan amendments would otherwise be re-
quired must be amended in connection
with the plan termination to comply with
the changes as of their effective date with
respect to the plan. For this purpose, any
amendment that is adopted after the date
of plan termination in order to receive a
favorable determination letter will be con-
sidered as adopted in connection with the
plan termination. In addition, annuity
contracts distributed from such termi-
nated plans also must meet all the applica-
ble requirements of SBJPA and GATT. In
the case of changesin the qualification re-
quirements to which § 1465 of SBJPA ap-
plies, the operational compliance require-
ment of § 1465 must also be satisfied.
(See Notice 8757, 1987-2 C.B. 368, and
Announcement 88-8, 19884 |.R.B. 32,
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which enunciated the same principles
with respect to plans that terminated be-
fore the amendment date described in
§ 1140 of TRA '86.)

SECTION 10. PLANSWITH EX-
TENDED RELIANCE

As described above, the sponsor of a
plan that is entitled to extended reliance
on afavorable TRA ' 86 letter may rely on
that letter until the earlier of the last day
of the last plan year commencing prior to
January 1, 1999, or the date established
for plan amendment by any legislation
that is effective after the date of the plan’s
letter. A plan with extended reliance must
be amended by the last day of the first
plan year beginning on or after January 1,
1999, to the extent necessary to comply
with regulations or administrative guid-
ance of general applicability that has been
issued since the date of the plan’s favor-
able TRA ’'86 letter. These amendments
must be made effective no later than the
first day of the first plan year beginning
on or after January 1, 1999, and no earlier
than the first day of the plan year in which
the amendments are adopted. (But see
Rev. Rul. 94-76, 1994-2 C.B. 46, and
Rev. Rul. 9648, 199640 |.R.B. 7.) Also
see section 11, below, regarding preap-
proved plans.

SECTION 11. DETERMINATION AND
OPINION LETTER PROGRAMS

.01 Effective with the date of enact-
ment of SBJPA or GATT, as applicable,
and until further notice is given, determi-
nation, opinion, notification, and advisory
letters, other than determination lettersis-
sued for terminating plans, will not in-
clude consideration by the Service of any
amendments to the qualification require-
ments made by SBJPA or GATT, with the
following two exceptions. First, determi-
nation letters will include consideration of
the changes made to § 401(a)(26) by
§ 1432 of SBJPA, which limited the ap-
plicability of § 401(a)(26) to defined ben-
efit plans and made certain other changes.
See Announcement 97-2, 1997-2, |.R.B.
62. Second, determinations of |eased em-
ployee status under § 414(n) will reflect
the “primary direction or control” test
under 8§ 414(n)(2)(C), as amended by
§ 1454 of SBJPA, that replaces the former
“historically performed” test.

.02 Until further notice is given, plans
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(including master or prototype, regional
prototype, and volume submitter plans),
other than terminating plans, that include
provisions that reflect the SBJPA or
GATT amendments to the qualification
requirements will not be subject to ad-
verse letters by reason of the inclusion of
the provisions. Thiswill not preclude the
issuance of adverse letters for other rea-
sons, such as an impermissible elimina-
tion or reduction of § 411(d)(6) protected
benefits resulting from the adoption of
amendments for SBJPA or GATT. How-
ever, favorable letters issued for plans,
other than terminating plans, may not be
relied upon with respect to whether the
plans satisfy the qualification require-
ments as amended by SBJPA or GATT.

.03 The Service will begin reviewing
both preapproved plans and individually
designed plans for compliance with the
qualification requirements as amended by
SBJPA and GATT as soon as possible
after the issuance of additional guidance
pertaining to the requirements of SBJPA.
Prior to that time, the Service intends to
publish procedures relating to the is-
suance of determination, opinion, notifi-
cation and advisory letters for plans that
take into account the requirements of
SBJPA and GATT. The procedures are
also expected to include rules pertaining
to the required time for sponsors to amend
preapproved plans for SBJPA and GATT
and actions that may be required of
adopters of these plans.

PART Ill. TIME FORAMENDING
SECTION 403(B) PLANS

SECTION 12. SECTION 403(B)
PLANS

.01 SBJPA aso made certain changes
that may require the amendment of tax-
sheltered annuity plans described in
§ 403(b) or annuity contracts purchased
under these plans. The provisions of
§ 1465 of SBJPA apply with respect to
any plan or annuity contract that is re-
quired to be amended by any provision of
subtitle D of SBJPA. Section 1465 thus
applies not only to qualified plans but also
to § 403(b) plans and annuity contracts
purchased under these plans. Therefore, if
a provision of subtitle D of SBJPA re-
quires an amendment to a 8 403(b) plan or
an annuity contract purchased under the
plan, the amendment will not be required
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to be made before the time described in
§ 1465 of SBJPA, provided the retroactive
amendment and operational compliance
requirements of § 1465 are satisfied. For
this purpose, the time described in § 1465
with respect to a § 403(b) plan that is a
governmental plan will be treated as not
expiring before the last day of the first
plan year beginning on or after the 1999
legidative date, that is, the 90th day after
the opening of the first legislative session
beginning on or after January 1, 1999, of
the governing body with authority to
amend the plan, if that body does not
meet continuously.

.02 For example, § 1450(c)(1) of
SBJPA amended § 403(b)(1)(E) to pro-
vide that each contract purchased under a
§ 403(b) plan salary reduction agreement
must provide that elective deferrals made
under the contract may not exceed the an-
nual limit on elective deferrals under
8 402(g)(1). Prior to this amendment, the
§ 403(b) plan, not each contract, was re-
quired to provide this limitation. Section
1450(c)(2) provides that this amendment
appliesto years beginning after December
31, 1995, except a contract will not be re-
quired to meet any change in any require-
ment by reason of the amendment before
the 90th day after enactment of SBJPA
(that is, November 18, 1996). Because
§ 1465 applies to any annuity contract
purchased under a § 403(b) plan, such a
contract is not required to be amended to
comply with § 1450(c)(1) before the first
day of the first plan year beginning on or
after January 1, 1998 (or, in the case of a
contract purchased under a § 403(b) plan
that isagovernmental plan, the later of (i)
the first day of the first plan year begin-
ning on or after January 1, 2000, or (ii)
the last day of the first plan year begin-
ning on or after the 1999 legidlative date),
provided the retroactive amendment and
operational compliance requirements of
§ 1465 are satisfied with respect to the
contract.

SECTION 13. EFFECTIVE DATE

This revenue procedure is effective Au-
gust 18, 1997.

DRAFTING INFORMATION

The principal author of this revenue
procedure is James Flannery of the Em-
ployee Plans Division. For further infor-
mation regarding this revenue procedure,
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please contact the Employee Plans Divi-
sion’'s taxpayer assistance telephone ser-
vice between the hours of 1:30 p.m. and 4
p.m. Eastern Time, Monday through
Thursday, by calling (202) 622-
6074/6075, or Mr. Flannery on (202) 622-
6214. (These telephone numbers are not
toll-free numbers.)




