Notice of Proposed Rulemaking SUPPLEMENTARY INFORMATION: Explanation of Provisions

and Notice of Public Hearing The proposed regulations provide that

Background / . ;
Residence of Trusts and a foreign trust is ta>§ed in t.he same
Estates—7701 Section 1907 of the Small Businesgnanner as a nonresident alien. Thus,
Job Protection Act of 1996 (the Act),once a trust is determined to be a
REG-251703-96 Public Law 104-188, 110 Stat. 1755foreign trust, the residency of the fidu-

(August 20, 1996) amended sectiongiary of the trust is not relevant in
AGENCY: Internal Revenue Service 7701(a)(30) and (31) to provide a newdetermining the residence of the trust.
(IRS), Treasury. rule for determining whether a trust isAdditionally, section 7701(b) does not
domestic or foreign (the new rule doesapply to determine whether a trust is a
ACTION: Notice of proposed rulemak- not apply to estates), effective for taxresident of the United States, and a
ing and notice of public hearing. years beginning after December 31foreign trust is not present in the United
1996, or at the election of the trustee ofStates for purposes of section 871(a)(2).
SUMMARY: This document contains a trust to tax years ending after August The proposed regulations require that
proposed regulations providing guidance0, 1996. Section 7701(a)(30)(E) prothe terms of the trust instrument and
relating to the definition of a trust as avides that the ternUnited States person applicable law be applied to determine
United States person (domestic trust) omeans any trust if (i) a court within thewhether the court test and the control
foreign trust. The proposed regulationsJnited States is able to exercise primaryest are met. The residency of a trust
reflect changes to the law made by theupervision over the administration ofmay change if the result of the court test
Small Business Job Protection Act ofthe trust (court test), and (i) one oror control test changes.
1996 and affect the determination of themore United States fiduciaries have the;r
residency of trusts for federal tax pur-authority to control all substantial deci- "€ Safe Harbor
poses. This document also provides nasions of the trust (control test). Section The IRS and Treasury Department
tice of a public hearing on these pro-7701(a)(31)(B) provides that the termwere concerned that the lack of author-
posed regulations. foreign trustmeans any trust other thanjty construing trust law in many states
N a trust described in  sectionwould make it difficult for taxpayers to
DATES: Written comments must be re-7707(a)(30)(E). determine whether a trust is domestic or
ce|velij by ﬁugu?t 4 1?97' IRequests © prior to the Act, section 7701(a)(31)foreign under the court and control tests.
tsc?ege é\i/!éusggzjl)nzst ?heoribﬁgmhnggﬂas rovided thatforeign estateand foreign Specifically, it may be difficult to d_eter-
scheduled for September fG 1997, at 1%"ust mean an estate or trust, as the cageine whether the court of a partlc_ul_ar
am. must be submitted by’Auguét 26 ay be, _the income .of which, from state would assert primary supervision
199'7 sources without the United States, whiclover the administration of a trust if that
: is not effectively connected with thetrust had never appeared before a court.
ADDRESSES: Send submissions to:conduct of a tra_de or l_ausine_ss V\_/ithin thél'.herefore, the proposed regulations pro-
CC:DOM:CORP:R (REG—251703—96),_U”'ted States, is not includible in _grosswde a safe harbor base.d_ upon the
room 5226, Internal Revenue Servicel"COMe under subtitle A. Accordingly, principle that when the administration of
POB 7604, Ben Franklin Station, WashWhether a trust was domestic or foreigra trust is conducted entirely within a
ington, DC 20044. Submissions may p&lepended on whether the trust was morpartlcylar locality, the local courts will
hand delivered between the hours of §omparable to a resident or nonresidergxercise primary supervision over the
am. and 5 p.m. to: CC:DOM:CORP:Ralien ingiividual. Thus_;, it was necessantrust. Restatement (2d) of Confhcts_ of
(REG—251703-96), Courier's Desk, |n-to consider and Welgh various factordaws § 267. 'I_'he safe harpor prowd_es
ternal Revenue Service, 1111 ConstituSuch as the location of the assets, théhat a trust is a domestic trust if,
tion Avenue, NW, Washington, DC. Al- country under whose laws the trust wagursuant to the terms of a trust instru-
ternatively, taxpayers may submitcreated, the residence of the fiduciaryment, the trust has only United States
comments electronically via the Interneth® nat|_onal|_ty of the decede_n_t or settlorfldl_JCIarles, such flduc!arles_ are adm_|n|s-
by selecting the “Tax Regs” option on the natlo_nallty of the bgryeﬂuames, andtering the trust exclus!vely in th(_a United
the IRS Home Page, or by submittingthe location of the administration of theStates, and Fhe trust is not subject to an
comments directly to the IRS Internett’ust. See Rev. Rul. 60-181 (1960-lkautomatic migration provision. The IRS
site at http://www.irs.ustreas.gov/prod/C'B' 2_57_), citing B.W. Jones Trust v. and Treasury Department request com-
tax_regs/comments.html. The pub|iCComm|SS|oner 46 B.T.A. 531 (1942), ments on whether this special rule is
hearing will be held in the Internal aff'd, 132 F.2d 914 (4th Cir. 1943). sufficient to address the lack of a well-

Revenue Service Auditorium, Internal The Act made a number of procedurafeveloped body of local law.

Revenue Building, 1111 Constitutionand substantive changes to the tax treat-
Avenue, NW, Wasghington, DC. ment of foreign trusts that were de(iq-he Court Test

signed to improve tax compliance and The proposed regulations define the
FOR FURTHER INFORMATION administration. In making these overallrelevant terms for purposes of the court
CONTACT: Concerning the regulations,changes, Congress believed that it woultest. The term court includes any fed-
James A. Quinn or Eliana Dolgoff, be appropriate to have an objective testral, state, or local court.
(202) 622—-3060; concerning submissionfor determining whether a trust is for- The termthe United Statesncludes
and the hearing, Evangelista Lee, (202¢ign or domestic. Consequently, it enonly the States and the District of
622—7190 (not toll-free numbers). acted the two-part test set forth aboveColumbia. Accordingly, a court within a



territory or possession of the Unitedtration of the trust directly or indirectly (1996-52 1.R.B. 28) grants trusts that
States or within a foreign country is notwould cause the trust to migrate frommeet the conditions specified in that

a court within the United States and ahe United States. notice additional time to comply with
trust subject to the primary supervision the new domestic trust criteria contained
of such a court fails to meet the courtThe Control Test in the Act and allows such trusts to

test. The IRS and Treasury Department Th trol test . that continue to file as domestic trusts during
request comments on the conclusion that € control test requires that one og,, period specified in that notice. No-
the termthe United Statess used in its N'O'€ l_Jmted States fiduciaries _have th?ice 96-65 also addresses the time and
geographical sense and therefore e)g_uthonty to control all substantial deCI'manner for making the election provided

cludes territories and possessions. sions of the trust. Under the proposeq)y the Act to apply the new domestic

The termis able to exercisemeans regulations, the term fiduciary refers totrust criteria retroactively for taxable
that if petitioned, a court has or woul

gany  person described _in sectio ears of the trust ending after August
have the authority under applicable IaV\7701(a)(6) and § 301.7701-6(b). FOI}ZIO, 1996. Notice 96—65 remains in ef-
to render orders or judgments resolvin

g;ggﬁefhgg Lhaes ct%rétrolobs;, t%niocgtr;g ect and should be consulted for these
issues concerning administration of th P
trust.

Substantial decisions of the trust, fo Urposes.
The term primary supervisionmeans example a trust protector, will also beSpeciaI Analyses
that a court has or would have the

freated as a fiduciary. The proposed _ _ _

: : ; regulations treat such persons as fiducia- It has been determined that this notice
glét&lé)srlt);etoargienterrmge asdun?isrfii?rt;ilg/n ag ies because they are exercising power proposed rulemaking is not a signifi-
the trustg Simgl having iurisdiction Eraditionally held by fiduciaries or be- cant regulatory action as defined in

the trust Py b ?.J trusfause they can effectively exercise conExecutive Order 12866. Therefore, a
over te rus eet, a beneficiary, or rus rol over the fiduciaries. regulatory assessment is not required. It
pr<_)r[;]er¥ IS QO. .p?mtary fsniﬁer\glsmtn. Substantial decisions are those decBlso has been determined that section
mear?s ?r:g] aéar::‘lr:lns raOIL?tn (())f thee rduustieSSionS that persons are authorized 0$53(b) of the Administrative Procedure
: Ying required to make under the terms of thé\ct (5 U.S.C. chapter 5) does not apply
imposed on a fiduciary by the terms of €9 :

; - trust inst t and licable | do these regulations, and because the
the trust instrument and applicable lawYUSt INStrument and applicable law an - - ,
, ! that t ministerial. Included in theregulation does not impose a collection
In order to provide certainty to tax- "'at @€ not ministerial. included in the =< : "
avers. the proposed requlations provighfoposed regulations is a nonexclusiv@f information on small entities, the
payers, e Prop guarons b ist of substantial decisions. SubstantiaRegulatory Flexibility Act (5 U.S.C.
some bright-line rules for satisfying the :

court test. A trust meets the court test fdecisions do not include decisions exerchapter 6) does not apply. Pursuant to

an authorized fiduciary registers theciSable Dby a grantor that is not asection 7805(7) of the Internal Revenue
frust in & court within the United Statesiiduciary of the trust, or decisions exer-Code, this notice of proposed rulemak-

under a state statute that has provisio isable by a beneficiary that affect onlying will be submitted to the Chief
substantially similar to Article VIl Trust he beneficiary's interest in the trust.Counsel for Advocacy of the Smal
Administration of the Uniform Probate !N @ccordance with the legislative his-Business Administration for comment on
Code. tory, the proposed regulations providdtS impact on small business.

In the case of a testamentary trusthat United States fiduciaries have th . .
established under a will probatedywithina_UthO”ty to control all substantial deC|-ecomments and Public Hearing
the United States, if all fiduciaries of thesions of the trust when they have the Before these proposed regulations are
trust have been qualified as trustees dPOWer by vote or otherwise to make alladopted as final regulations, consider-
the trust by a court within the United of the substantial decisions of the trushtion will be given to any written com-
States, the trust meets the court tes@Nd no foreign fiduciary has the powerments (preferably a signed original and

In the case of an inter vivos trust, ift0 Veto the substantial decisions of theight (8) copies) that are submitted
the fiduciaries or beneficiaries take stepé/nited States fiduciaries. timely to the IRS. All comments will be
with a court within the United States The proposed regulations containavailable for public inspection and copy-
(such as the filing of a written requestrules addressing automatic migratioring.
with the court) that cause the adminisclauses, also known as “flee clauses.” A public hearing has been scheduled
tration of the trust to be subject to theThe proposed regulations provide thafor September 16, 1997, at 10 a.m. in
primary supervision of the court, thethe control test is not met if an attemptthe Internal Revenue Service Audito-
trust meets the court test. by any governmental agency or creditorium, Internal Revenue Building, 1111

The proposed regulations clarify thatto collect information from or assert aConstitution Avenue, NW, Washington
if both a United States court and aclaim against the trust would cause on®C. Because of access restrictions, Vvisi-
foreign court are able to exercise pri-Or more substantial decisions of the trustors will not be admitted beyond the
mary supervision over the administratiofo no longer be controlled by UnitedInternal Revenue Building lobby more
of the trust, the trust will be consideredStates fiduciaries. than 15 minutes before the hearing
to meet the court test. The proposed regulations are prostarts.

The proposed regulations containposed to apply to trusts for taxable years The rules of 26 CFR 601.601(a)(3)
rules addressing automatic migratiorbeginning after December 31, 1996, ana@pply to the hearing.
clauses, also known as “flee clauses.to a trust whose trustee has elected to Persons that wish to present oral
The proposed regulations provide thatapply sections 7701(a)(30) and (31) tawomments at the hearing must submit
the court test is not met if a Unitedthe trust for taxable years ending aftewritten comments by August 4, 1997,
States court’'s attempt to assert jurisdicAugust 20, 1996, under sectionand submit an outline of the topics to be
tion or otherwise supervise the adminis1907(a)(3)(B) of the Act. Notice 96—65 discussed and the time to be devoted to
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each topic (preferably a signed originakerm foreign trustmeans any trust other (iv) Primary supervision The term
and eight (8) copies) by August 26,than a domestic trust. primary supervisionmeans that a court
1997. . . . has or would have the authority to
A period of 10 minutes will be allot-  (3) Except as otherwise provided injetermine substantially all issues regard-
ted to each person for making comPart I, subchapter J, chapter 1 of the,y the administration of the entire trust.
ments. Code, the taxable income of a foreigna “coyrt may have primary supervision
An agenda showing the scheduling offUSt iS computed in the same manner asyen it another court has jurisdiction
the speakers will be prepared after théh_e taxable Income of a nonresideng e o trustee, a beneficiary, or trust
deadline for receiving outlines has@li€n- Thus, section 7701(b) does noponerty.
passed. Copies of the agenda will b@PPly to determine whether a foreign™ () Agministration The termadminis-
available free of charge at the hearingt/Ust IS @ resident alien. In addition, auation of the trust means the carrying
ut of the duties imposed on a fiduciary

foreign trust is not considered to be,
Drafting Information present in the United States for purposefy the terms of the trust instrument and
applicable law, including maintaining

- of section 871(a)(2).

The principal authors of these regula- .
tions are James A. Quinn and Eliana (b) Applicable law The terms of the the books and recor(_js of the trust, filing
Dolgoff of the Office of Assistant Chief trust instrument and applicable law musfax retumns, defending the trust from
Counsel (Passthroughs and Special Ibe applied to determine whether theSUits by creditors, and determining the
dustries). However, other personnel frongourt test and the control test are me@mount and timing of distributions.

the IRS and Treasury Department par- (2) Situations  that meet the court
ticipated in their develyopmepnt. P (c) In general—(1) Safe harbor A test—(i) Uniform Probate CodeA trust

trust is a domestic trust if the trust hasmeets the court test if a trust is regis-
T or T only United States fiduciaries, as detered by an authorized fiduciary in a
Proposed Amendments to the Reguldined in paragraph (e) of this section,court within the United States under a
tions he trust is administered exclusively instate statute that has provisions substan-
the United States pursuant to the termgally similar to Article VI, Trust Ad-
Accordingly, 26 CFR part 301 is of a trust instrument, and the trust is noiinistration of the Uniform Probate
proposed to be amended as followssubject to an automatic migration provi-Code, 8 Uniform Laws Annotated 1

PART sion described in paragraph (d)(2)(v) ofWest Supp. 1997), available from the
(e)(3) of this section. National Conference of Commissioners
301—PROCEDURE AND . on Uniform State Laws, 676 North St.
ADMINISTRATION _ (2) Example The following example i gireet Suite 1700, Chicago, Illi-
L illustrates the rule of paragraph (c)(1) of .
Paragraph 1. The authority citation fofis section: nois 60611.
part 301 continues to read in part as Example. Aexecutes a trust instrument for the (“) Testamentary trustin the case of
follows: equal benefit ofA’s two children, B and C. The a_trUSt created p_ur_suant to th_e terms of a
Authority: 26 U.S.C. 7805 ** * trust instrument provides thaDC, a StateY Will probated within the United States
corporation, is the only trustee of the trust.(other than an ancillary probate), if all
§ 301.7701-5 [Amended] Pursuant to the terms of the trust instrument, th¢jqyciaries of the trust have been quali-

trust is administered in Stafté a state within the nfied as trustees of the trust by a court

i~ Mnited States. The ftrust is not subject to an ;. "
30ia7l’.7021. :_;he last Segtence of SeCtIOIgutomatic migration provision described in paraWithin the United States, the trust meets
. —9 IS removed. _ 3raph (d)(2)(v) or (e)(3) of this section. No personthe court test.
Par. 3. Section 301.7701-7 is addedther thanDC has any power over the trust. The  (jii) Inter vivos trust.In the case of a
to read as follows: trust satisfies the safe harbor of paragraph (c)(1,st other than a testamentary trust, if

and is a domestic trust. the fiduciaries and/or beneficiaries take
§ 301.7701-7 Trusts—domestic and for- (d) The court test-(1) Definitions steps with a court within the United

eign. The following definitions apply for pur- giaie5 that cause the administration of

d poses of the court test: the trust to be subject to the primary

(i) Court The term court includes gypervision of the court, the trust meets
any federal, state, or local court. the court test.

(i) A court within the United States is (i) The United StatesThe termthe (iv) A United States and a foreign
able to exercise primary supervisionUnited Stateds used in this section in a court are able to exercise primary su-
over the administration of the trustgeographical sense. Thus, for purposgservision over the administration of the
(court test); and of the court test, the United Statesrust.If both a United States court and a

.. . .. includes only the States and the Districforeign court are able to exercise pri-
cia(pi)es agseo;hrgo;ﬁtﬁorpitted States fidu- ot colmpia. See section 7701(61)(9)mar3§;l supervision over the administratFi)on

y to control all dingl t within a territory or
substantial decisions of the trust (controﬁCCOr ngly, & CoLr ; y Or of the trust, the trust meets the court
test). ossession of the United States ofest. _ o N
within a foreign country is not a court (v) Automatic migration provisions.

(2) A trust is a United States persorwithin the United States. Notwithstanding any other provision in
for purposes of the Internal Revenue (iii) Is able to exerciseThe termis this section, a court within the United
Code at any time that the trust meetsble to exercisameans that a court hasStates is not considered to have primary
both the court test and the control testor would have the authority under appli-supervision over the administration of
For purposes of the regulations in thisable law to render orders or judgmentshe trust if the trust instrument provides
chapter, the terndomestic trusmeans a resolving issues concerning administrathat a United States court’s attempt to
trust that is a United States person. Théon of the trust. assert jurisdiction or otherwise supervise

(&) In general (1) A trust is a Unite
States person if—
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the administration of the trust directly orparagraph (e)(1)(ii)(B) of this section)the fiduciaries or the residence of the
indirectly would cause the trust to mi-that persons are authorized or requirefiduciaries so as to avoid a change in
grate from the United States. to make under the terms of the trusthe residence of the trust. Inadvertent

(3) Examples. The following ex- instrument and applicable law and thathanges in the fiduciaries include the
amples illustrate the rules of this paraare not ministerial. Substantial decisionsleath of a fiduciary or the abrupt resig-

graph (d): include, but are not limited to— nation of a fiduciary. If the adjustment
Example 1. Aa United States citizen, executes (1) Whether and when to distributeis made within six months, the trust is
a trust instrument for the equal benefit A6 two  income or corpus; treated as retaining its pre-change resi-

\L/Jigg‘;dthiggsac'c‘ii('ﬁ:zg'ﬂJzir;g’r?ﬁg:ftgToegtctp;‘;‘ (2) The amount of any distributions; dence during the six-month period. If
trustee of the trust and that the trust is to be (3) The selection of a beneficiary;the adjustment is not made within six
administered in CountrX, a foreign country. The (4)_The power to make investmentmonths, the trust re_S|dence changes as
trust instrument provides that the law of Stafea  decisions; of the date of the inadvertent change.
frt:;te ‘L’J"r':g'enr ttﬂg l;’x'tgfdcitj:;s' s égu?to\\//v?tmnthe (5) Whether a receipt is allocable to (3) Automatic migration provisions.
Country X s able to exercise gﬁimary Supervisionincome or principal; Notwithstanding any other provision in
over the administration of the trust but, as required (6) Whether to terminate the trust; this secti_on, United States fiduciaries are
by the trust instrument, applies the law of State  (7) Whether to compromise, arbitrate,not considered to control all substantial
tObIthet trust. No court within the United Statestrllsor abandon claims of the trust; decisions of the trust if an attempt by
aple 10 exercise primary supervision over e H
administration of the trust. The trust fails to satisfy (8) Whetgefr t(()j sue on b_ehalfhof theany governmental agency or creditor to
the court test and therefore is a foreign trust.  tTust or to defend suits against the trustgollect information from or assert a

Example 2.Trust T owns a single asset, an @nd claim against the trust would cause one
interest in land located in Staté a state within (9) Whether to remove, add, or re-or more substantial decisions of the trust
the United States. Under the law of Stafea trust  place a trustee. to no longer be controlled by United

owning solely real property within the state is” (g) gypstantial decisions do not in-States fiduciaries.
subject to the primary supervision over the admin-

istration of the trust by a court within Sta¥e The clude decisions exer_Cisablle by a grantor, (4) Examples. The following ex-
trust satisfies the court test. upless the grantor is acting as a fiduamples illustrate the rules of this para-
Example 3. Aa United States citizen, executesCiary under section 7701(a)(6) andgraph (e):

a trust instrument for his own benefit and the§ 301.7701-6(b). In addition, substan- Example 1. Ais a nonresident alien individual.
penefit of8, his Uniled States spouse. The tuStial decisions do not include decisions? is the grantor and beneficiary of an individual
instrument provides that the trust is to be adminis- . .. tirement account (|RA) and has the exclusive
tered in Statey, a state within the United StaIES,exerCI.Sable.by a benEfICIary’ _unless th ower to make decisions regarding withdrawals
by DC, a StateY corporation. The trust instrument beneflmaw is acting as a fiduciary undekom the IRA and to direct its investments is
further provides that in the event that a creditorsection 7701(a)(6) and 8 301.7701-6(b)ot a fiduciary as defined in paragraph (e)(1)(i) of
sglcles the tru?tee Ig a Unlte(é States Couzt, the trughat affect solely the portion of the trustthis section. The IRA has a single United States
will migrate from StateY to CountryZ, a foreign ; § i ; trustee and no foreign trustees. The United States
. .in which th neficiary h n interest! 9

jurisdiction, so that no United States court will . .C t ehbe eficia y _as 'al . tel edc’ttrustee has the power to control all decisions of
have jurisdiction over the trust. A court within the Decisions  that are ministerial includey, " i other than withdrawal and investment

United States is not able to exercise primarydecisions regarding details such as thgecisions. In this case, decisions regarding with-
supervision over the administration of the trusthookkeeping, the collection of rents, andirawals and the trust's investments are not sub-
because the United States court's jurisdiction ovefha execution of investment decisionstantial decisions because these decisions are
the administration of the trust is automatically de by the fiduciari solely exercisable by the grantor. Therefore, the
terminated in the event the court attempts to assef'@C€ Dy € Niduciaries. . control test is satisfied because the United States
jurisdiction. Therefore, the trust fails to satisfy the (i) Control. Control means having fiduciary controls all substantial decisions.
court test from the time of its creation and is athe power, by vote or otherwise, t0 Example 2. Ais a nonresident alien individual.
foreign trust. make all of the substantial decisions of is the grantor of a trust and has the power to
(e) Control test—(1) Definitions—(i) the trust, with no other person havingrevoke the trust, in whole or in part and revest

ni fi iarvTh rm fidu- : -assets inA. A is the owner of the trust under
United States fiducia yThe te du the power to veto the substantial deCIsection 676. A is not a fiduciary as defined in

Ciary includes any person described irsions. However, the abi“ty of a grantorparagraph (e)(1)(i) of this section. The trust has
section 7701(a)(6) and § 301.7701-6(b)other than a grantor acting as a fidutwo trusteesB, a United States person ai@l a
In addition, for purposes of this sectionciary under section 7701(a)(6) andnonresident alienC's only power is the power to
any other person who has the power tg 301.7701-6(b)) to veto another perinake distributions from the trust an€ can

i i ) ; - exercise this power without authorization froBn
control one or more substantial decison’s substantial decision does not CaUsK this case Fzjet:isions exercisable Byto have

sions of the trust (and therefore has guch person to fail to control that sub-rust assets distributed té are not substantial
power ordinarily held by a fiduciary) stantial decision. In addition, the ability decisions because these decisions are exercisable
will be treated as a fiduciary. A personof a beneficiary (other than a benefi-by the grantor. However, distribution decisions

. ; ; - - - . . exercisable byC are substantial decisions. There-
may be treated as a fiduciary even if thQ;|ary acting as a fiduciary under sectio ore, the trust is a foreign trust becauBaloes not

trust inStr_umem provides for ,the_ _persory701(a)(6) and § 301.7701-6(b)) to VetQontrol all substantial decisions of the trust.

to be relieved of personal liability for another person’s substantial decision that Example 3Trust has three fiduciaries, B, and
violation of duties. A United States affects solely the portion of the trust inC. AandB are United States citizens ar@is a
fiduciary is a fiduciary that is a United which the beneficiary has an interesfionresident alien. The trust instrument directs that

States person within the meaning Ofioes not cause such person to falil t@o'ﬁstobﬂiﬁgma';nﬁéhﬁ];;u\slgfog\fﬁf\%i%gﬁtc"
section 7701(a)(30). For example, a ficontrol that substantial decision. decisions. A and B cannot act to make the

duciary which is a United States corpo- (2) Replacement of a fiduciaryn the investment decisions on their own. The control test
ration owned by a nonresident alien is @&vent of an inadvertent change in thés not satisfied because the United States fiducia-
United States fiduciary. fiduciaries that would cause a change if{€S: A @ndB, do not have the power to make all
.. . . . . ._of the substantial decisions of the trust.
(i) Substantial decisions.(A) The the residency of a trust, the trust is L
. - ) Example 4.Trust has two fiduciariesA and B,
term substantial decisionsneans those allowed six months from the date of thepgin of whom are United States citizens. The trust

decisions (other than those described inhange in the fiduciaries to adjust eithemstrument provides that, a foreign corporation,
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will serve as an advisor and recommend inves
ments toA and B. A and B may accept or reject
C's recommendations and can make investmel
that C has not recommended and B control all
other decisions of the trush and B delegate toC
the authority to execute the investment decisio
approved byA and B. The control test is satisfied
because the United States fiduciaries control
substantial decisions of the trust.

Example 5Trust has three fiduciarieg), B, and
C. Aand B are United States citizens ar@@lis a
nonresident alien. The trust instrument provid
that no substantial decisions of the trust can |
made unless there is unanimity among the fiduci
ries. The control test is not satisfied because t
United States fiduciaries do not control all th
substantial decisions of the trust. No substant
decisions can be made witho's agreement.

Example 6(i) A trust that satisfies the court tes
has three fiduciariesA, B, and C. A and B are
United States citizens ar@ is a nonresident alien.
Decisions are made by majority vote of th
fiduciaries. The trust instrument provides the
upon the death or resignation of any of th
fiduciaries,D, a nonresident alien, is the success
fiduciary. A dies andD becomes a fiduciary of the
trust. Two months afteA dies, E, a United States
person, replaceD as a fiduciary of the trust.
During the period afterA's death and beforeE
begins to serve, the trust satisfies the control te
and remains a domestic trust.

(ii) Assume the same facts as in paragraph (i)
this Example 6 except that at the end of the
six-month period afteA’s death,D has not been
replaced and remains a fiduciary of the trust. Tt
trust became a foreign trust on the daiedied.

Example 7.Trust has three beneficiarieg, B
and C, all of whom are nonresident aliens. Eac
beneficiary has the right to receive all of th
income from his or her share of the trust for life
Each beneficiary also has a limited power ¢
appointment over his or her respective share of t
trust. The trust has only one fiduciaf®, a United
States citizen. The trust meets the control te
because the United States fiduciary controls :
substantial decisions of the trust notwithstandir
the beneficiaries’ powers of appointment over the
respective interests.

() Effective date.This section is ap-
plicable to trusts for taxable years be
ginning after December 31, 1996, and
trusts whose trustee has elected to ap
sections 7701(a)(30) and (31) to tr
trust for taxable years ending after Ac
gust 20, 1996, under sectiol
1907(a)(3)(B) of the Small Business Jc
Protection Act of 1996, Public Law
104-188, 110 Stat. 1755 (26 U.S.(
7701 note).

Michael P. Dolan,
Acting Commissioner of Interna
Revenue.

(Filed by the Office of the Federal Register o
June 4, 1997, 8:45 a.m., and published in the iss
of the Federal Register for June 5, 1997, 62 F.
30796)
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