Information Reporting on
Transactions With Foreign Trusts
and on Large Foreign Gifts

Notice 97-34

This notice provides guidane regard-
ing the new foreign trust and foreign
gift reporting provisiors containal in the
Smal Busines Jd Protectin Act of
1996 (the “Act”). The Act expands
informatian reporting requiremens un-
der section 6048 of the Internd Revenue
Cock (the “Cod€) for U.S persons
who make transfess to foreign trusts and
for U.S ownes of foreign trusts In
addition the Act adds new reporting
requiremens for U.S beneficiaries of
foreign trusts extensive) revises the
civil penalties for failure to file informa-
tion with resped to foreign trusts and
adds civil penalties for failure to report
certain transfes to foreign entities. See

sectiors 6048(c), 6677, and 1494(c).

The Ad also adds section 6039F to the
Code creating reporting requirements
for U.S persors who receive large gifts
from foreign persons.

Notice 96—60, 1996-49 I.R.B 7, pro-
vided that taxpayes would not be re-
quired to file informatian statements
undea section 6048(a) or be subjed to
associatal penalties unde section 6677
until further guidane was issued Sec-
tion VIII of this notice sets forth this
further guidance.

This notice has eight sections Section
| explains the expecta revisiors to
Forns 3520 and 3520-A. Section |l
provides certain definitions of terms
used in this notice. Section Il provides
guidane on reporting of transfes to
foreign trusts Section IV explairs the
reporting responsibilities of U.S owners
of foreign trusts including the informa-
tion returrs to be filed by these foreign
1 Theee are currently two provisiors of the Internal
Revene Cod designatel as section 6039F The
secord provision was added by the Healh Insu-
ance Portability and Accountabiliy Act of 1996
(HIPAA) Treasury intends to seek a technical
correction to HIPAA to redesignaé section 6039F
as added by HIPAA as section 6039G All subse-
quert references to section 6039F in this Notice

relate to section 6039F as contained in the Small
Busines Jd Protectian Act of 1996.

trusts and the procedures for foreign
trusts to appoirt U.S agents Section V
provides guidane regardirg the new
reporting requiremens for U.S benefi-
ciaries of foreign trusts Section VI
explairs the new reporting rules for U.S.
persors who receive large gifts from
foreign persons Sectin VII provides
guidan@ on the new penalties for fail-
ure to comply with these reporting re-
quirements Finally, Section VII pro-
vides specid transition rules.

Treasuy and the Servie exped to
issue regulatiors incorporatirg the guid-
ance set forth in this notice. Unti such
regulatiors are issued taxpayes must
compl with the guidane set forth in
this notice.

Section |. Revisions to Forms 3520
and 3520-A

Prior to the Act, a U.S persan who
transferrad propery to a foreign trust
was required to repot the transfe on
Fom 3520, “Creatian of or Transfers to
Certan Foreigqn Trusts,” within 90 days
of the transfa. In addition U.S owners
of foreign trusts were required to file
annually Fom 3520-A, “Annud Return
of Foreign Trust with U.S Beneficia-
ries.” No reporting was required of U.S.
beneficiaries of foreign trusts or of U.S.
persors who received gifts from foreign
persons.

In order to facilitate taxpaye compli-
ance and reduce duplicative reporting
requirements the Service is developing
a revised Fom 3520 (“Annud Return
to Repot Transactiors With Foreign
Trusts and Receig of Certan Foreign
Gifts’) that generaly will allow U.S.
persors to use a single form to comply
with all of the new reporting require-
mens of the Act pertaining to transac-
tions with foreign trusts and the receipt
of foreign gifts. In addition, Form
3520—A will be revised so that foreign
trusts will be able to use that form to
med the new informatian reportirng re-
quiremens of section 6048(b). U.S.
owness of foreign trusts will no longer
be required to file Fom 3520-A.

Section Il. Definitions

Fa purposes of this notice, the terms
“granta,” “beneficiary,” and “obliga-
tion” are defined as follows.

A “granta” includes any persm who

trust in a nongratuitos transfe from a
persm who is a granta of the trust A
granta also includes an investa who
acquires an interes in a fixed invest-
mert trust from a granta of the trust If

one persa creates or funds any portion
of a trust primarily as an accommoda-
tion for anothea person the other person
will be treated as the granta with
resped to such portion of the trust.
Gratuitos transfes are described below
in Section 1l.

A “beneficiary’ includes any person
that could possibly beneft (directly or
indirectly) from the trust at any time
(including any persan who could benefit
if the trust were amended) whethe or
not the persan is namel in the trust
instrumen as a beneficiaty and whether
or not the persm can receive a distribu-
tion from the trust in the currernt yea.
Sectiors 679(c), 643(a)(7).See also
H.R Rep No 658, 94th Cong, 1st
Sess 210 (1975), 1976-3 (vol. 2) C.B.
902. Howeve, for purposes of sections
643(i), 679(a)(3)(Q and 1494, a person
will not be considera a beneficiawy if,
based on all relevart facts and circum-
stances it could not be reasonaby an-
ticipated that the persa could possibly
beneft from the trust Fa example for
this purpo® a publicly-traded corpora-
tion would generally not be treated as a
beneficialy of a familys trust even if
the trustee is given complet discretion
to distribute trust income to anyone.
Howeve, friends and busines associ-
ates of the family would be considered
beneficiaries of such a trust becaus it
could be reasonaby anticipated that the
trust could possibly beneft such per-
sons.

An “obligation” includes any bond,
note debenture certificate, bill receiv-
able, accourt receivable note receivable,
open account or other evidene of in-
debtednessand to the extert nat previ-
ously described any annuity contract.

Section lll. Transfers to Foreign
Trusts

This section of the notice provides
guidane for the reporting of transfess to
foreign trusts As more fully described
below, gratuitows transfess are reportable
unde section 6048(a). Fa this purpose,
a gratuitous transfe is any transfe other
than (a) a transfe for fair marke value,

creates a trust as well as any personor (b) a corporae or partnershp distri-

who directly or indirectly makes a gra-
tuitous transfe of money or other prop-
erty to a trust A granta includes a
persmm who acquires an intereg in a

bution In addition as more fully de-
scribed below, nongratuitos transfers
(all transfes other than gratuitous trans-
fers) to a foreign trust are reportable



under section 1494 if: (a) the U.S.scribed in section 1491 as well agrust in exchange for any type of interest
transferor does not immediately recogsection 6048(a). Section 1491 generallyn the trust, such interest in the trust will
nize all of the gain on the transfer (orprovides that a U.S. person who transbe disregarded in determining whether
recognizes gain solely by reason of affiers property to a foreign trust is subjecfair market value has been received. In
election under section 1057), or (b) thdo a 35 percent excise tax on anyaddition, a U.S. person will not be
U.S. transferor is related to the trust. Ifunrecognized gain in the transferredreated as making a transfer for fair
a transfer is gratuitous in part andproperty. Section 1494 generally pro-market value merely because the
nongratuitous in part, the gratuitous porvides that transfers described in sectiotransferor recognizes gain on the trans-
tion of the transfer must be reportedl491 to certain foreign entities (includ-action. For example, if a taxpayer elects
under section 6048 and theing foreign trusts) must be reportedto treat a transfer of appreciated prop-
nongratuitous portion of the transferNotice 97-18, 1997-10 |.R.B. 35, pro-erty to a foreign trust as a deemed sale
must be reported under section 1494vided that in the case of transfers taunder section 1057, such a transfer will
foreign trusts, reporting obligations un-not be treated as a transfer for fair
A. Background der section 1494 may be satisfied if thamarket value because the transferor did
Section 6048(a) generally provides .S. tra_nsf_eror complies Wit_h its report-not _receiv_e actual fair market value
that any U.S. person who directly oriNg obligations under section 6048(a)consideration pursuant to th.e deemed
indirectly transfers money or other prop-a”d_ the U.S. transfe_ror does not owe;ale. For special rules regardmg obliga-
erty to a foreign trust (including a ©XCise tax under section 1491. tions issued by related foreign trusts, see

transfer by reason of death) must report B. Section 6048(a) Information Re- “coton lll-C. below: =~
such transfer at the time and in theyorting For purposes of this notice, a transfer

manner prescribed by the Secretary. Sec- herwi . . toa foreign rt}rustfis a corporate dist.ribu-
tion 6048(a)(2). Transfers to foreign Except as otherwise provided in Section, and therefore not a gratuitous

; ; ; tion IILLE., a U.S. person must reporttransfer, only if it is a distribution
28222)(2)?55”282&'% fr?gtlg r:jseted;?nzir(]%)&mder section 604.8(a) any gratuitouslescribed in s_eqtions 301, 302, 305,
by the Secretary to be described iffransfer to a foreign trust. Although355, or'356. Similarly, for purposes of
section 501(c)(3) are not reportable unhongratuitous transfers_ generally are nd_hls notice, a t_rans_fer_ to a foreign trust
der these requirements. Sectioﬁeportablg under section 6048(&}), anys a partnershlp. distribution, and th_erg-
6048(a)(3)(B)(ii). Transfers involving transfer in exchange for. an obl!gat!onfore not a gratuitous transfer, onlly |_f it
fair market value sales are also nothat is _treated as a qualified obllgat|0n§ described in section 731. A distribu-
reportable. Section 6048(a)(3)(B)(i). Thel@S defined in section IIl.C.2) must alsotion from one trust to another trust that
Secretary may exempt other types ope reported under section 6048(a). In.thes a .beneflmary of the first trust is a
transfers from being reported if the€vent of a reportable transfer occurringyratuitous transfer. Moreover, a domespc
United States does not have a significarfly_ r€ason of _death, the_ executor, agust that becomes a forelgr_1 trust is
interest in obtaining the required infor- efined in section 2203, is responsiblaleemed to have mad_e a gratuitous trans-
mation. Section 6048(d)(4). A personfor reporting the transfer._ fer of gll its assets immediately bgfore
who fails to comply with the reporting A gratuitous transfer is any transferbecoming a foreign trustSee section
requirements of section 6048(a) withother than__(l) a transfer for fair marke_tl491. _ _ _
respect to a transfer occurring aﬂe,\/alu_e, or (i) a corporate or partnership thwnhstandlr_]g any other gmdance
August 20, 1996, will be subject to a ggdistribution. A transfgr of property to aprovided by .thIS notice, a gratuitous
percent penalty on the gross value of thiust may be considered a gratuitousransfer also mcludges any direct or'mdl-
property transferred. Section 6677(a)'gransfer yvlthout regard_ to whether there_ct _transfer that is str_uc_:tured with a

transfer is a qift for gift tax purposesprincipal purpose of avoiding the appli-
gsee Chapter 12 of Subtitle B of thecation of sections 679 or 6048See
Code). A gratuitous transfer to a foreignsections 643(a)(7), 679(d), and 6048(a).
section 679. Section 679 generally treat ru|§<t)rrgﬂ?:)ok;zsr?)?(iﬁiesdnggcgogqr;nizfgf C. Trust Obligations
'?rulétslf pt)re]éscbnsas ptgfs ng?gng;e?sfogﬁ;g?or fair market value includes only 1. Background .
erty to the f(.)re.ign trust and the trusttrans_fers in consideration for_property Congress was concerned that certain
could benefit a U.S. person. However received from the trust, services reniaxpayers may have atte_mpted to avoid
U.S. person wil .no.t be tréated as t'h%ered by the trust, or the right to usehe application of sections 679 and
0\}vn'er of the trust under section 679 ifeproperty of the trust. A transfer is for 6048(a) by transferring property to a

iair market value only to the extent thatforeign trust in exchange for obligations

One of the purposes of the reportin
requirements in section 6048(a) is t
ensure that U.S. transferors comply wit

![g ?{)ﬁgh?rnu%? f(t)r: etha gro%irgotnra?ig\rg he value of the property received, serissued by the trust. H.R. Rep. No. 542,
property Whése valué fs at least equal t ices rendered, or the right to use thel04th Cong., 2d Sess., pt. 2 at 25
the fair market value of the property roperty is equal to the fair market(1996). Thus, the Act provides that if a
transferred. Section 679(a)(2)(B) value of the property transferred. ForU.S. person transfers money or other
) ) example, rents, royalties, and compensagroperty to a related foreign trust, any
Certain transfers of property by U.S.ijon paid to a trust are transfers for fairobligation issued by the trust (or any
persons to foreign trusts may be demaryet value only if the payments re-obligation of a person related to the
2 As explained in Notice 97-18, Treasury and theflect an arm’s length price for the use oftrust) will not be taken into account in

Service are studying whether distributions bythe property of, or services rendered bydetermining if the U.S. person received
domestic corporations and partnerships should

reportable under section 1494. This notice doe e trust. . . . _fair market value, except to the e>_<tent
not affect the reporting of such corporate or FOr purposes of this determination, ifprovided by regulations. Sections
partnership distributions. a U.S. person contributes property to &79(a)(3)(A)(i), 6048(a)(3)(B)(i). For
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purposes of determining whether an obebligation (this extension is not neceslonger be a qualified obligation. How-
ligation is disregarded, a person is resary if the maturity date of the obliga-ever, based on all facts and circum-
lated to a trust if, without regard to thetion does not extend beyond the end o$tances, the district director may deem a
transfer, the person is a grantor of théhe U.S. person’s taxable year and igratuitous transfer to have occurred on
trust, a beneficiary of the trust, or apaid within such period); when properlyany date on or after the issue date of the
person who is related (within the meanexecuted and filed, such an agreememtriginal obligation. For example, if at
ing of section 643(i)(2)(B)) to any will be deemed to be consented to bythe time the original obligation was
grantor or beneficiary of the trust. Secthe Service Center Director or the Assisissued the transferor knew or had reason
tion 679(a)(3)(C). tant Commissioner (International) forto know that the obligation would not
Congress nevertheless intended thagturposes of § 301.6501(c)-1(d); ande repaid, the district director could
Treasury and the Service would exercise (vi) The U.S. transferor reports thedeem the transfer to have occurred on
regulatory authority to allow certain status of the obligation, including princi-the issue date of the original obligation.
trust obligations to be taken into accounpal and interest payments, on FornA demand loan does not have a speci-
in determining whether such a transferoB520 for each year that the obligation ified term and, therefore, cannot be a
has received fair market value. In exeroutstanding. “qualified obligation.” In addition, an
cising this regulatory authority, Congress If, while the original obligation is annuity contract cannot be a “qualified
expected that Treasury and the Serviceutstanding, the U.S. transferor or aobligation.”
would give consideration to whetherperson related to the trust directly or The rules for qualified obligations
there is a reasonable expectation that andirectly obtains another obligation is-apply to an obligation of a related
obligation of the trust would be repaid.sued by the trust, or if the U.S. foreign trust (or of a person related to
H.R. Conf. Rep. No. 737, 104th Cong.transferor directly or indirectly obtainsthe trust) issued after February 6, 1995,
2d Sess. 335 (1996). another obligation issued by a persofyhether or not in accordance with a
2. Qualified Obligations related to the trust, the original obliga-preexisting arrangement or understand-
Where a U.S. person transfers monetion will be deemed to have the maturitying. For purposes of these rules, if an
or other property to a related foreigndate of any such subsequent obligatio@bligation issued on or before February
trust in exchange for an obligation fromin determining whether the term of theg 1995, is modified after that date, and
that trust (or an obligation of a personoriginal obligation exceeds the specifiethe modification is a significant modifi-
related to such trust), regulations will5-year term. In addition, a series ofcation within the meaning of § 1.1001—
provide that the obligation will be takenobligations issued and repaid by thes the obligation is treated as if it were
into account for purposes of section 679rust (or a person related to the trustlssued on the date of the modification.
in determining whether the U.S.will be treated as a single obligation ifHowever, the penalty contained in re-
transferor received fair market valuethe transactions giving rise to the obli-yised section 6677 will only apply to
from the foreign trust only if the obliga- gations are structured with a principakhe failure to report transfers in ex-

tion is a “qualified obligation.” purpose to avoid the application of thischange for obligations issued after Au-
An obligation is a qualified obligation provision. gust 20, 1996.
only if: If an obligation treated as a qualified

() The obligation is reduced to writ- obligation subsequently fails to be a D. Section 1494 Information Re-
ing by an express written agreementgualified obligation (e.g., a renegotiationporting

(i) The term of the obligation does of the terms of the obligation causes the . . .
not exceed five years (for purposes oferm of the obligation to exceed five. NOWwithstanding that nongratuitous
determining the term of an obligation,years), the U.S. transferor will be treate&ranSferS of property generally are not
the obligation’s maturity date is the lastas making a gratuitous transfer to thdePortable under section 6048(a), fair
possible date that the obligation can bérust in an amount equal to the originalMarket value transfers must nevertheless
outstanding under the terms of the obliobligation’s adjusted issue price (withinP€ 'éported on Form 3520 pursuant to

gation); the meaning of § 1.1275-1(b)) plus any>ection 1494 if.
(iiiy All payments on the obligation accrued but unpaid qualified stated in- (i) The U.S. transferor (other than a
are denominated in U.S. dollars; terest (within the meaning of § 1.1273-person described in Part ILA.1.i.

(iv) The vyield to maturity of the 1(c)) as of the date of the subsequerthrough iii. of Notice 97-18, 1997-10
obligation is not less than 100 percenevent that causes the obligation to nd.R.B. 35) makes a nongratuitous trans-
of the applicable Federal rate and nolonger be a qualified obligation. If the fer of appreciated property to a foreign
greater than 130 percent of the applimaturity date is extended beyond fivetrust and does not immediately recog-
cable Federal rate (the applicable Fedyears by reason of the issuance of &ize all of the gain on the property
eral rate for an obligation is the appli-subsequent obligation by the trust (otransferred (or recognizes gain only by
cable Federal rate in effect under sectioperson related to the trust), the amourfitason of an election described in sec-
1274(d) for the day on which the obli- of the gratuitous transfer will not exceedtion 1057); or
gation is issued, as published in thehe issue price of the subsequent obliga- (i) The U.S. transferor is related to

Internal Revenue Bulletin); tion. The subsequent obligation will bethe trust. A transferor is considered
(v) The U.S. transferor extends theseparately tested to determine if it is aelated to the trust if the transferor is the
period for assessment of any income oqualified obligation. grantor of the trust, a beneficiary of the

transfer tax attributable to the transfer Generally, as discussed above, a grdrust, or a person related to a grantor or
and any consequential income taxtuitous transfer resulting from a failedbeneficiary (applying the principles of
changes for each year that the obligatiogualified obligation will be deemed to section 643(i)(2)(B), as modified by

is outstanding, to a date not earlier thamccur on the date of the subsequerfection I[I.A.2. of Notice 97-18,

three years after the maturity date of thevent that causes the obligation to nd997-10 I.R.B. 35).
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If such a nongratuitous transfer to a Furthermore, the Secretary has deter- discount for the minority interest.) Even if the
foreign trust is reportable under sectioommined that, if a foreign trust is described
1494, the transfer must be reported om sections 402(b), 404(a)(4), 404A or
Form 3520 in a manner comparable t®01(c)(3), or is an RRSP, and a transfer
the manner for reporting transactiondo such trust would be exempt from
with other foreign entities on Form 926reporting under section 6048(a) pursuant
(“Return by a U.S. Transferor of Prop-to this notice, no reporting is required
erty to a Foreign Corporation, Foreignwith respect to any transfer to that trust

Estate or Trust,

or Foreign Partnerunder section 1494. Thus, no penalty
ship”). SeeNotice 97-18, Section III.C. will

apply under sections 6677 or

Thus, if a U.S. person transfers apprecil494(c) with respect to the failure to
ated property to a foreign trust and doeseport any transfer to such a trust.

not immediately recognize the entire

Comments are solicited concerning

amount of gain on the transfer (orwhether other categories of transfers to
recognizes gain only by reason of arforeign trusts should be exempt from
election described in section 1057), theeporting under sections 6048(a) and
transferor must separately identify thel494.

property transferred. However, if the
transferor recognizes the gain (if any)
on the property transferred, but the

F. Examples

The following examples illustrate the

transferor is related to the foreign trustyyles in this Section Il. In these ex-
the transferor may aggregate themples, A is a U.S. citizen, DC is a
amounts transferred to the trust duringyomestic corporation, DT is a domestic
the year, using the categories set forth ifryst that is not treated as owned by any

Section III.C. of Notice 97-18.
The transferor will not be required to
file a separate Form 926 in addition to

Form 3520 unless the transferor owes

excise tax under section 1491 with re-

spect to a transfer. Elections under sec-

tion 1057 to avoid the section 1491

excise tax can be made on Form 3520.

E. Deferred Compensation and
Charitable Trusts

Without regard to whether a transfer
to a foreign trust is gratuitous or

nongratuitous, transfers to foreign trusts

described in sections 402(b), 404(a)(4),
404A, or 501(c)(3) are exempt from

reporting under section 6048(a). Section

6048(a)(3)(B)(ii). For purposes of this
provision, a trust will be considered
described in section 501(c)(3) only if it
has a determination letter from the Ser-

vice that has not been revoked recogniz-

ing its status as exempt from income
taxation under section 501(a).

other person, and FT is a foreign trust.

Example 1. Contribution to FTA contributes
cash to FT, through a broker, in exchange for
units in FT. The value of the units in FT is
disregarded in determining whether A has re-
ceived fair market value. Therefore, the contri-
bution by A is a gratuitous transfer and A must
report the contribution to FT under section
6048(a).

Example 2. Interest payment to FA. borrows
cash from FT, an unrelated foreign trust. Arm’s-
length interest payments by A will not be
treated as gratuitous transfers. Thus, A is not
required to report the payments under section
6048(a). In addition, A is not required to report
the payments under section 1494, since A is not
related to the trust.

Example 3. Trust distribution to FTA created
and funded DT. After As death, DT distributes
cash to FT, which is a beneficiary of DT. The
trust distribution by DT is a gratuitous transfer.
DT must report the distribution under section
6048(a).

Example 4. Dividend payment to FA creates
and funds FT. FT owns stock of DC, a publicly
traded company, which pays a dividend to FT.
The dividend paid by DC is not a gratuitous
transfer. Thus, DC is not required to report the
dividend to FT under section 6048(a).

Section 6048(d)(4) authorizes the Sec- gxample 5. Right to withdrawF, a foreign

retary to suspend requirements of sec-

individual, creates FT and contributes $10,000

tion 6048 as appropriate_ Based on this to FT. In addition, A transfers $10,000,000 to

authority, no reporting will be required

under section 6048(a) on transfers to

FT. A retains no power over FT. F has the right
to withdraw all of FT’s property. A must report
the transfer of $10,000,000 to FT under section

Canadian Registered Retirement Savingseo4s(a).

Plans (RRSPs) if the trust would qualify
for treaty benefits at the time of the

transfer under the Convention Between

the United States of America and
Canada with Respect to Taxes on In-
come and on Capital. Any U.S. person
relying on a tax treaty with Canada to
avoid information reporting must, how-

ever, disclose this position under section

6114.

1997-25 |.R.B.

Example 6. Anti-abuse rulé=T is created by a
foreign person to benefit B, A's child, who is a
U.S. citizen. FT is not treated as owned by any
other person. On December 1, 1998, A creates a
limited partnership and contributes property
worth $1,000,000 to the limited partnership. On
March 1, 1999, with a principal purpose to
avoid the application of section 679, A sells a
25 percent interest in the limited partnership to
the trust in exchange for $185,000 (A takes the
position that $185,000 reflects the fair market
value of the 25 percent interest because of a

25

fair market value of the minority interest in the
limited partnership was only $185,000 at the
time of the transfer, the $65,000 minority dis-
count will be treated as a gratuitous transfer as
of March 1, 1999, for purposes of section 679
and 6048 because the transaction was designed
to avoid section 679. Therefore, A must report
the $65,000 minority discount under section
6048(a) in 1999. A must also report the
$185,000 under section 1494 in 1999, since A is
related to the foreign trust.

Example 7. Nongqualified obligationA, the
father of a U.S. beneficiary of FT, sells property
worth $1,000,000 to FT in exchange for an
obligation issued by FT. The obligation is not a
“qualified obligation.” Thus, A's sale to FT will

be treated as a gratuitous transfer and A must
report the transfer under section 6048(a). A will
also be treated as owning for purposes of
section 679 the portion of the trust attributable
to the property worth $1,000,000 that he trans-
ferred to the trust.

Example 8. Qualified obligationA, a benefi-
ciary of FT, sells property on January 1, 1998,
worth $1,000,000 to FT in exchange for an
obligation issued by FT due on January 1, 2001,
with a stated interest rate equal to 100 percent
of the applicable Federal rate. FT is not treated
as owned by any other person. To ensure that
the obligation is a qualified obligation, A must
report the transfer for purposes of section
6048(a), properly extend the statute of limita-
tions for each year in which the obligation is
outstanding, and report annually on the status of
the obligation. Provided A complies with these
requirements, the obligation is a qualified obli-
gation and A has not made a gratuitous transfer
to the trust in 1998 for purposes of section
6048.

Example 9. Subsequent transfer while qualified
obligation is outstanding.Assume the same
facts asExample 8 except that As father, C,
who is not a U.S. person, also loaned FT
$900,000 on December 1, 2000, when the
adjusted issue price on FT’s original obligation
to A is $800,000, plus accrued but unpaid
interest of $10,000. FT’s obligation to C has a
maturity date of December 1, 2004, more than
five years after the issue date of As original
obligation. Because A is related to C, As
original obligation is treated as having a matu-
rity date of December 1, 2004. Thus, A will be
treated as having made a gratuitous transfer to
FT of $810,000 as of December 1, 2000. A
must report this transfer on Form 3520 for the
year 2000. However, if as of the date of As
original transfer A knew or had reason to know
that the obligation would not be repaid, the
district director could determine that A made a
gratuitous transfer to FT of $1,000,000 as of
January 1, 1998.

Example 10. Nongratuitous bank loan to FA.
funds FT with a contribution of $1,000,000. A's
grandchildren, who are U.S. citizens, are the
only possible beneficiaries of FT. A is treated as
the owner of FT under section 679. FT borrows
money from an unrelated U.S. bank at arm’s
length terms to purchase U.S. real property.
U.S. bank has made a nongratuitous transfer to
FT, and is not required to report the transfer for
purposes of section 6048(a).

Example 11. Non-arm’s length sale to related
FT. FT is created by a foreign person to benefit
B, As spouse, who is a U.S. citizen. FT is not
treated as owned by any other person. A sells
property worth $1,000,000 to FT in exchange
for $100,000 in cash. The $900,000 excess is a
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gratuitous transfer by A. A must report this gttaches a Foreign Grantor Trust Infor- B. Liabilities

excess under section 6048(a). A must also repomation Statement to the form (6) sends

the $100,000 under section 1494, since A is
related to FT.

B, As spouse, who is a U.S. citizen. FT is notu_s_ owner of a portion of the trust, and
treated as owned by any other person. Th

office building in which A conducts his U.S.

value rental payments to FT. As rental pay-Of the Foreign Grantor Trust Information

ments are not gratuitous transfers. Thus, A iStatement) to each U.S. beneficiary who

not required to report the rental payments undey iV istribution from th rust
section 6048(a). However, A must report the eceived a_distributio 0 the trus

aggregate amount of the rental payments on a . -
annual basis under section 1494 since A i&ided in Section VIII, Form 3520-A

related to FT.
Example 13. Transfer that is gratuitous in partments furnished to the U.S. grantors an
and nongratuitous in partAssume the same | g peneficiaries by the fifteenth day of

facts as Example 12 except that As rental .
payments to FT are in excess of fair marketthe third month after the end of the

value. The portion of each of As rental pay-trust’s taxable year (or later, if pursuant

ments that is in excess of fair market value is ¢0 an extension of time to file). See
gratuitous transfer. Thus, A must report theSection VIl for special filing deadlines
excess portion of each payment under sectio - -

6048(a). In addition, A must report the fair ?OI’ fllmg For_m 3520-A for 1996.

market value portion of the payments under 1h€ Foreign Grantor Trust Informa-
section 1494.

substantially the following format:

Section IV. U.S. Owners of Foreign

Trusts. FOREIGN GRANTOR TRUST

INFORMATION STATEMENT
Each U.S. person treated as an owner ,

of a foreign trust under sections 6711- Foreign Trust Background Informa-
through 679 is responsible for ensuring'on

that the foreign trust files an annual
return setting forth a full and complete
accounting of all trust activities, trust
operations and other relevant informa-
tion. Section 6048(b)(1). In addition, the
U.S. owner is responsible for ensuring C.
that the trust annually furnishes such
information as the Secretary prescribes
to U.S. owners and U.S. beneficiaries of
the trust. Section 6048(b)(1)(B). If the
trust does not furnish this information,
the U.S. owner is subject to a penalty
equal to 5 percent of the gross value of
the portion of the trust’'s assets treate
as owned by that person. Section
6677(b) and (c)(2). The penalty applies
to taxable years of U.S. owners begin-
ning after December 31, 1995.

tification number (“EIN”) of trust

tification number (“TIN") of the
U.S. agent (if any)
Name, address and TIN (if any) of

3520-A
D. Method of accounting used by the
trust (cash or accrual)

trust to which the statement ap-
plies

contain both beginning and end of

A. Annual Return approximate fair market value. A
good faith estimate of fair market

The Service plans to revise Form value is satisfactory.

3520-A to allow that form to be used

by foreign trusts to satisfy their annual A. 'i‘ssét:sh

information reporting requirements. Un- ' .

til the revised Form 3520-A is available, 2. Accounts receivable

the U.S. owner must ensure that a o Inventory L

trustee who is authorized to sign Form 4. Government obligations
3520-A: (1) files the unrevised Form 5. Other marketable securities
3520-A, (2) writes “FOREIGN 6. Other non-marketable securities
GRANTOR TRUST” at the top of the 7. Depreciable (depletable) assets
form, (3) completes the identifying in- 8. Real property

formation on the form as if the foreign 9. Other assets (attach summary
trust were the U.S. owner required to schedule)

file the form, (4) signs the form, (5) 10. Total assets

June 23, 1997 26

a Foreign Grantor Trust Owner State-
Example 12. Nongratuitous transfer to relatedMent (see part 4 of the Foreign Grantor
FT. FT is created by a foreign person to benefitTrust Information Statement) to each

$7) sends a copy of a Foreign Grantor
business is owned by FT. A makes fair market! TUSt Beneficiary Statement (see part 5

furing the taxable year. Except as pro-

must be filed and the required stateg_ Foreign Trust Income Statement. Use

tion Statement should be submitted in

A. Name, address and employer iden-

B. Name, address and taxpayer iden-

year balances. Amounts may be ag-
gregated within each category listed
below and should be stated at their

1. Accounts payable

2. Contributions, gifts, grants, etc.
payable

3. Mortgages and notes payable

4. Other liabilities (attach sum-
mary schedule)

5. Total liabilities

C. Retained Earnings

1. Contributions

2. Accumulated trust income
3. Other (state nature)

4., Total net worth

U.S. tax principles to determine the
trust’s income.

A. Income

1. Interest

2. Dividends

3. Rents, royalties, distributive
share of partnership income, etc.

4. Capital gains
a. Net short-term capital gain
b. Net long-term capital gain

5. Other (state nature)

6. Total income

B. Deductions

Interest

Foreign taxes

State and local taxes

Trustee and advisor fees
Amortization and depreciation
Other (state nature)

. Total deductions

NoogkrwhpRE

the trustee who signed Form C. NetIncome or loss (A.6. less B.7.)
D. Distributions

to beneficiaries
(separately state for each U.S.
beneficiary)

E. The taxable year of the foreign E. Tax credits (attach summary

schedule)

4. The Foreign Grantor Trust Owner
4. Foreign Trust Balance Sheet. The Statement
foreign trust balance sheet should A. Foreign Trust Background Infor-

mation

1. Name, address and EIN of trust

2. Name, address and TIN of U.S.
agent (if any)

3. Name, address and TIN (if any)
of the trustee who signed Form
3520-A

4. Method of accounting used by
the trust (cash or accrual)

5. The taxable year of the foreign
trust to which the statement ap-
plies

6. Name, address and TIN of the
U.S. owner

7. A good faith estimate of the
U.S. owner’s gross reportable
amount (the fair market value of
the trust's assets treated as
owned by the U.S. person)
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B. Statement of Net Income Attribut-
able to the Owner. Use U.S. tax
principles to determine the own-

er's income.

1. Income attributable to the owner
a. Interest
b. Dividends
c. Rents, royalties, distributive

share of partnership income,
etc.
d. Capital gains
1. Net short-term capital gain
2. Net long-term capital gain
e. Other (state nature)
f. Total income
2. Deductions attributable to the
owner
a. Interest
b. Foreign taxes
c. State and local taxes
d. Trustee and advisor fees
e
f.

Other (state nature)
g. Total deductions

does not have a U.S. agent, the Secre-
tary may determine the amounts re- Signature of agent
quired to be taken into account with )

respect to the foreign trust by the U.S. Type or print your name below
owner. Section 6048(b)(2). In order to
o .. _avoid this result, a U.S. owner of a
- Amortization and depreciation¢orejgn trust should ensure that the ,
foreign trust appoints a U.S. person to TIN (if any)
act as the foreign trust’s limited agent

2. A statement identifying whether
the owner of the foreign trust
(or the portion of the foreign
trust from which the beneficiary
received a distribution) is an
individual, trust, corporation or
partnership, and whether that Address
person is a U.S. or foreign per-
son. If the owner is a U.S.
person, a foreign partnership, a
foreign corporation, or a foreign
trust, attach the name, address
and TIN (if any) of the owner.

Type or print your name below

TIN (if any)

[Name of agent] accepts this appoint-
ment to act as agent for [name of
foreign trust] for the above purpose. |
certify that | have the authority to

execute this authorization of agent to
act on behalf of [name of foreign

trust] and agree to accept service of
process for the above purposes

If a foreign trust with a U.S. owner

B. Appointment of U.S. Agent.

(title) (date)

3. Net Income or loss attributablefor purposes of applying sections 7602, Address
to the owner (B.1.f. less B.2.9.) 7603, and 7604 with respect to a request The authorization of agent agreement
4. Tax credits attributable to theby the Secretary to examine records omust be executed by the foreign trust
owner (attach summary sched-produce testimony, or a summons by thend the U.S. agent prior to the due date

ule)

Secretary for such records or testimonypf the U.S. owner's Form 3520 for the

5. The Foreign Grantor Trust Benefi-Any U.S. citizen, resident alien, or do-taxable year that he or she is considered

ciary Statement

mestic corporation (including a U.S.the owner of the trust. The authorization

A. Foreign Trust Background Infor- grantor or U.S. beneficiary of a foreignmuyst remain in effect for as long as the

mation

2. Name, address and TIN of U.S.
agent (if any)

trust) may act as the U.S. agent of thgtatute of limitations remains open for
1. Name, address and EIN of trustfust

) the U.S. owner’s relevant taxable year.
In order to authorize a U.S. person taf the agent resigns, liquidates or its

act as an agent under section 6048(bjesponsibility as an agent of the trust is

3. Name, address and TIN (if any)tbr.]edt.rUSt and the atgentbmtustt'elrllter' inf{?‘ ferminated, the U.S. owner of the for-
of the trustee who signed Form2Nding agreement substantially in theeign trust must ensure that the foreign

3520-A

4. The taxable year of the foreign
trust to which the statement ap-
plies

B. U.S. Beneficiary Information

1. Name, address and TIN of U.S.
Beneficiary

2. A description of the property
(including cash) distributed or
treated as distributed to the U.S.
person during the taxable year,
and the fair market value of the
property distributed.

C. Owner Information.

1. An explanation of the facts and
law (including the section of the
Internal Revenue Code) that es-
tablishes that the foreign trust
(or the portion of the foreign
trust from which the beneficiary
received a distribution) is treated
for U.S. tax purposes as owned
by another person.

1997-25 |.R.B.

form that follows:

trust notifies the Commissioner within

90 days, by filing an amended Form
AUTHORIZATION OF AGENT 3520-A with the Philadelphia Service

[Name of foreign trust] hereby ex- Center. This notification must contain

pressly authorizes [name of U.S.the name, address and TIN of the new
agent] to act as its agent solely forU.S. agent (if any).

purposes of sections 7602, 7603, and A foreign trust will not be treated as

7604 of the Internal Revenue Codehaving a U.S. agent unless the foreign
with respect to any request to examirust identifies the name, address and
ine records or produce testimony retaxpayer identification number of the

lated to the proper treatment ofU.S. agent on Form 3520-A. Even if the
amounts required to be taken intdforeign trust identifies a U.S. agent on
account under the rules of sectiorForm 3520-A, however, the foreign

6048(b)(1)(A) or to any summons fortrust may be treated as providing incor-
such records or testimony. | certifyrect information and, therefore, the U.S.
that | have the authority to executeowner may be subject to the penalty
this authorization of agent to act ondescribed in section 6677(a) and (b) if
behalf of [name of foreign trust]. either the U.S. agent or the foreign trust
does not comply with its obligations

under the agreement (e.g., the foreign
(date) trust fails to produce records requested

Signature of (title)

trustee (or other
authorized person)

27

by the Service in reliance on the bank
secrecy laws of the country where the
trust's bank accounts are located).
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Section V. U.S. Beneficiaries of the beneficiary, the excess will bewould give consideration to whether
Foreign Trusts treated as a distribution to the benefithere is a reasonable expectation that the
_ ciary. grantor, beneficiary or related person

Generally, a U.S. person who receives The Secretary may suspend or modifgvould repay the loan. H.R. Conf. Rep.
a distribution, directly or indirectly, any requirement of this section. SectiorNo. 737, 104th Cong., 2d Sess. 334
from a foreign trust after August 20,6048(d)(4). Reporting is not required(1996).
1996, is required to report on Formynder section 6048(c) with respect to This notice announces that regulations
3520 the name of the trust, the aggredistributions from trusts that are taxablewill treat such a loan as a distribution
gate amount of distributions receivedas compensation for services renderedinless the loan is in consideration for a
from the trust during the taxable yearwithin the meaning of section “qualified obligation” from the grantor,
and such other information as the Secreg72(f)(2)(B) and the regulations thereunbeneficiary or a related person. An obli-
tary may prescribe. Section 6048(C)der, so long as the recipient of agation is a qualified obligation only if:
Reporting Is required under sectiongistribution from such a trust reports the (i) The obligation is reduced to writ-
6048(c) only if the U.S. person knowsdistribution as compensation income oring by an express written agreement;
or has reason to know that the trust is @&s applicable federal income tax return. (i) The term of the obligation does
foreign trust. A U.S. beneficiary who Section 6048(d)(4). Reporting is also nonot exceed five years (for purposes of
fails to report a distribution receivedrequired under section 6048(c) with redetermining the term of an obligation,
after August 20, 1996, will be subject tospect to distributions from foreign truststhe obligation’s maturity date is the last
a 35 percent penalty on the grosseceived by domestic organizations depossible date that the obligation can be
amount of the distribution. Sectionscribed in section 501(c)(3), providedoutstanding under the terms of the obli-
6677(a). the organization has a determinatiomation);

Except as otherwise provided below, detter from the Service that has not been (iii) All payments on the obligation
distribution from a foreign trust includesrevoked recognizing its status as exempre denominated in U.S. dollars;
any gratuitous transfer of money orfrom income taxation under section (iv) The yield to maturity of the
property from a foreign trust, whether or501(a). obligation is not less than 100 percent
not the trust is owned by another per- of the applicable Federal rate and not
son. A distribution from a foreign trust A. Ié%?}%?ié%#éss' Grantors and U.S. greater than 130 percent of the appli-
includes the receipt of trust corpus and cable Federal rate (the applicable Fed-
the receipt of a gift or bequest described Section 643(i) provides that, except agral rate for an obligation is the appli-
in section 663(a). In addition, a distribu-provided in regulations, if a foreign trustcable Federal rate in effect under section
tion is reportable if it is either actually directly or indirectly makes a loan of 1274(d) for the day on which the obli-
or constructively received. For examplecash or marketable securities to a U.Sgation is issued, as published in the
if a U.S. beneficiary uses a credit cardgrantor or U.S. beneficiary of the trust,Internal Revenue Bulletin);
and charges on that credit card are paithe amount of the loan will be treated as (v) The U.S. person extends the pe-
or otherwise satisfied by a foreign trusta distribution to that grantor or benefi-riod for assessment of any income tax
or guaranteed or secured by the assetsary. If such a loan is made to a U.Sattributable to the loan and any conse-
of a foreign trust, the amount chargedrerson who is related to a U.S. grantoguential income tax changes for each
on that credit card will be treated as ar U.S. beneficiary (within the meaningyear that the obligation is outstanding,
distribution to the U.S. beneficiary thatof section 643(i)(2)(B)), the amount ofto a date not earlier than three years
must be reported under section 6048(cthe loan will be treated as a distributionafter the maturity date of the obligation
for the year in which the charge occursto the related grantor or beneficiary. Thassued in consideration for the loan (this
If a beneficiary writes a check on theamount of a loan is its issue price, agxtension is not necessary if the matu-
foreign trust's bank or brokerage ac-determined under 8 1.446-2(d)(1)rity date of the obligation does not
count or otherwise incurs a debt charge@ 1.1273-2 or § 1.1274-2 (whicheverextend beyond the end of the U.S.
to the foreign trust, the amount incurreds applicable). person’s taxable year and is paid within
will be treated as a distribution to the For purposes of section 643(i), a loarsuch period); when properly executed
U.S. beneficiary that must be reportedf cash will be considered to include anand filed, such an agreement will be
under section 6048(c). Also, if a benefi-extension of credit to a person related taleemed to be consented to by the
ciary receives a payment from a foreigrthe trust upon the purchase of propertyervice Center Director or the Assistant
trust in exchange for property trans-from the trust. Sections 643(i) andCommissioner (International) for pur-
ferred to the trust or services rendere®43(a)(7); Rev. Rul. 85-13, 1985-1 C.Bposes of § 301.6501(c)-1(d); and
to the trust, and the fair market value ofl84, 185. If a trust makes a loan to a (vi) The U.S. person reports the sta-
the payment received exceeds the fagrantor that causes the grantor to béus of the obligation, including principal
market value of the property transferredreated as the owner of a portion of theand interest payments, on Form 3520 for
or services rendered, such excess will biust under section 675(3), the loan willeach year that the obligation is outstand-
treated as a distribution to the U.Snot be treated as a distribution undeing.
beneficiary that must be reported undesection 643(i), and will not be reportable If, while the original obligation is
section 6048(c). For example, if a U.Sunder section 6048(c). outstanding, the U.S. grantor or U.S.
beneficiary receives a payment from a Congress intended that Treasury anbeneficiary (or a person related to the
foreign trust purportedly in exchange forthe Service would exercise regulatoryd.S. grantor or U.S. beneficiary) di-
the beneficiary’s performance of ser-authority to create an exception to thigectly or indirectly issues another obli-
vices as a trustee of the trust, and th&reatment for certain loans. In exercisinggation to the trust the original obligation
payment exceeds the fair market valu¢his regulatory authority, Congress exwill be deemed to have the maturity
of the services actually performed bypected that Treasury and the Servicdate of any such subsequent obligation

June 23, 1997 28 1997-25 |.R.B.



in determining whether the term of theobligation issued on or before Septem- To completely avoid default treat-
original obligation exceeds the specifiecber 19, 1995, is modified after that datement, a beneficiary receiving a distribu-
5-year term. In addition, a series ofand the modification is a significanttion from a trust must obtain either a
obligations issued and repaid by thenodification within the meaning of Foreign Grantor Trust Beneficiary State-
U.S. grantor or U.S. beneficiary (or a8 1.1001-3, the obligation is treated asnent or a Foreign Nongrantor Trust
person related to the U.S. grantor oif it were issued on the date of theBeneficiary Statement with respect to
U.S. beneficiary) will be treated as amodification. However, the penalty con-the portion of the trust from which the
single obligation of the U.S. grantor ortained in revised section 6677 will onlybeneficiary received the distribution.
U.S. beneficiary if the transactions giv-apply to the failure to report loan in The beneficiary must attach a copy of
ing rise to the obligations are structuredtonsideration for an obligation issuedhe relevant beneficiary statement(s) to
with a principal purpose to avoid theafter August 20, 1996. his or her Form 3520.
application of this provision. If a U.S. beneficiary receives a com-
If an obligation treated as a qualified plete Foreign Grantor Trust Beneficiary
obligation subsequently fails to be a Section 6048(c)(2) provides that anyStatement with respect to a distribution
qualified obligation (e.g., a renegotiationdistribution from a foreign trust, whetherduring the taxable year, the beneficiary
of the terms of the obligation causes thérom income or corpus, to a U.S. benefishould treat the distribution as a gift
term of the obligation to exceed fiveciary will be treated as an accumulatiorfrom the owner of the trust, and there-
years), the U.S. grantor or U.S. benefidistribution includible in the gross in- fore, generally as nontaxable. If a U.S.
ciary (or related person) will be treatedcome of the distributee if adequatebeneficiary receives a complete Foreign
as receiving a distribution from the trustrecords are not provided to the Secretarongrantor Trust Beneficiary Statement
in an amount equal to the originalto determine the proper treatment of thehat provides adequate information to
obligation’s adjusted issue price (withindistribution. An accumulation distribu- determine the U.S. tax consequences of
the meaning of § 1.1275-1(b)) plus anytion from a foreign trust is generally the distribution from the foreign trust,
accrued but unpaid qualified stated intaxed pursuant to sections 665 througkhe beneficiary may determine the tax
terest (within the meaning of § 1.1273-668. Section 668, as amended by theonsequences of the distribution on an
1(c)) as of the date of the subsequenAct, generally imposes an interestactual basis and avoid the default treat-
event that causes the obligation to neharge on distributions of accumulatednent. The U.S. beneficiary may deter-
longer be a qualified obligation. If theincome at the rate applicable to generahine the tax consequences of the distri-
maturity date is extended beyond fiveunderpayments of income tax. bution in accordance with the
years by reason of the issuance of a A U.S. beneficiary will not be re- information in the beneficiary statement
subsequent obligation by the U.S.quired to treat the entire distribution asonly if the beneficiary has a copy of the
grantor or U.S. beneficiary (or relatedan accumulation distribution if the ben-relevant beneficiary statement(s) at the
person), the amount of the distributioneficiary obtains from the foreign trusttime he or she files his or her income
will not exceed the issue price of theeither a Foreign Grantor Trust Benefi-tax return. A U.S. beneficiary may not
subsequent obligation. The subsequermiary Statement (see part 5 of the Forrely on a beneficiary statement if he or
obligation will be separately tested toeign Grantor Trust Information State-she knows or has reason to know that
determine if it is a qualified obligation. ment as described in Section IV.A. ofthe information contained in the state-
Generally, as discussed above, a dighis notice) or a Foreign Nongrantorment is incorrect.
tribution resulting from a failed quali- Trust Beneficiary Statement (described A Foreign Nongrantor Trust Benefi-
fied obligation will be deemed to occurbelow) with respect to the distribution.ciary Statement must contain the follow-
on the date of the subsequent event thdt a U.S. beneficiary cannot obtain suching information and be set forth in
causes the obligation to no longer be @ beneficiary statement from the trust, isubstantially the following format:
qualified obligation. However, based onis expected that Form 3520 will allow
all facts and circumstances, the districthe U.S. beneficiary to avoid treating the FOREIGN NONGRANTOR TRUST
director may deem the distribution toentire amount as an accumulation distri- BENEFICIARY STATEMENT
have occurred on any date on or aftebution if the U.S. beneficiary can pro-1. Foreign Trust Background Informa-
the issue date of the original obligationvide certain information regarding actual tion )
For example, if at the time the originaldistributions from the trust for the prior A. Name, address and employer iden-

B. Beneficiary Statements.

obligation was issued the transferothree years. Under this “default treat- tification number (“EIN") of the

knew or had reason to know that thement,” the U.S. beneficiary will be trust

obligation would not be repaid, theallowed to treat a portion of the distri- B. Name, address and taxpayer iden-

district director could deem the distribu-bution as a distribution of current in- tification number (“TIN”) (if any)

tion to have occurred on the issue dateome based on the average of distribu-  of the trustee furnishing this state-

of the original obligation. A demand tions from the prior three years, with ment

loan does not have a specified term andynly the excess amount of the distribu- C. Method of accounting used by the

therefore, cannot be a “qualified obliga-tion treated as an accumulation distribu- trust (cash or accrual)

tion.” In addition, an annuity contract tion (and therefore subject to the interest D. The taxable year of the foreign

cannot be a “qualified obligation.” charge of section 668). Form 3520 will trust to which the statement ap-
Section 643(i) applies to any loan ofdescribe this default treatment option in plies

cash or marketable securities issued by greater detail. A U.S. beneficiary’s use E. A statement identifying whether

foreign trust after September 19, 1995¢f this default treatment will not affect any grantor of the trust was a

whether or not in accordance with acalculations by the trust (e.g., calcula- partnership or foreign corporation.

preexisting arrangement or understandions of the trust's distributable net If so, attach an explanation of the

ing. For purposes of section 643(i), if anincome under section 643(a)). relevant facts.
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2. U.S. Beneficiary Information medical expenses) or any distributiorthe trust from a foreign person as a gift
A. Name, address and TIN of U.S.properly reported under section 6048(cjunder section 6039F. A domestic trust
Beneficiary Section 6039F(b). that is treated as owned by a foreign
Reporting under section 6039F willperson is not required to report the
be required on an annual basis on Formeceipt of a contribution to the trust
o> 3520. It is expected that Form 3520 willfrom a foreign person. However, a U.S.
deemed d|§tr|buted to the U'S'only require the reporting of generalperson should report the receipt of a
person during the taxable year,:ormation necessary to determinedistribution from such a trust as a gift
and the fair market value of theynether a purported “gift is properlyfrom a foreign person under section
property distributed. classified as a gift or income. For6039F.

3. Sufficient information to enable theexample, limited information will be
U.S. beneficiary to establish the ap+equired regarding whether the foreign
propriate treatment of any distribu-donor is an individual, corporation, part- For purposes of determining whether
tion or deemed distribution for U.S. nership, or estate, and whether the forthe receipt of a gift from a foreign
tax purposes. Normally, informationeign donor was acting as a nominee operson is reportable, Treasury and the
similar to the information required by intermediary for another person. Also, &Service have determined that different
Schedule K-1 of Form 1041 wouldbrief description of the property re-reporting thresholds are warranted for
be adequate for this purpose. If relceived will be required. It is expectedgifts received from nonresident alien
evant, the trust must also provide thdhat the form will not require informa- individuals, foreign estates, foreign part-
beneficiary with adequate informationtion on the identity of the foreign donor nerships, and foreign corporations. Ac-
for the beneficiary to complete Formsunless the foreign donor is a partnershigordingly, it is expected that Form 3520
4970, 5471, and 8621. or foreign corporation, or is acting as awill apply the following reporting

; ominee or intermediary for such anthresholds and requirements:

4 g&nedprszﬁgﬁggon on Access to BOOkgntity. However, the U.S. donee may be 1. Gifts from foreign individuals

A. A statement that, upon request, th required to provide additional informa- and foreign estates.
" trust will permit sither the Serv,iceqlon’ including the identity of the donor, A U.S. person is required to report
or the U.S. beneficiary to inspectto the IRS upon request. thg receipt _of gifts from a_nonre3|dent
and cop.y .the trusts permanen If a gift is not reported on Form alien or foreign estate only if the aggre-
books of account. records. an 520, the tax consequences of the regate amount of glfts_ from that nonresi-
such other docume,nts that ar1e ne ceipt of the gift shall_ be determined bydent alien or foreign estate exceeds
essary to establish the appropriatcthe Secretary. Section 6039F(c)(1)(A)$100,000 during the taxable year. Once
treatment of any distribution or?n addition, the recipient is subject to a'the $100,000 threshold has bgen met, it
deemed distribution for U S. tax penalty _equal to 5 percent of th_e valugs expected that Form 3_520 \_N|II require
. "~ of the gift for each month in which the the donee to separately identify each gift
purposes, or gift is not reported (not to exceed 25in excess of $5,000, but will not require
B. The name, address and EIN of thgercent). Section 6039F(c)(1)(B). Re+he identification of the donor.

B. A description of the property (in-
cluding cash) distributed or

B. Reporting thresholds

trust's U.S. agent. porting is only required under section 2. Purported gifts from foreign
Regarding the procedures for the foreig'sO39F for gifts actually or construc- corporations or foreign part-
trust to appoint a U.S. agent, see Sectiotively received by a U.S. person. Fur- nerships
IV.B. of this notice. thermore, reporting is required under A U.S. person is required to report
section 6039F only if the U.S. personthe receipt of purported gifts from for-
Section VI. U.S. Recipients of knows or has reason to know that thesign corporations and foreign partner-
Foreign Gifts. donor is a foreign person. ships if the aggregate amount of pur-

S . orted gifts from all such entities
. _ A, Application of section 6039F to b g :
The Act creates new reporting re distributions from and contributions exceeds $10,000 (as modified by cost

quirements under section 6039F for U.Sto trusts of-living adjustments under section
persons (other than an organization de- 6039F(d)) during the taxable year.
scribed in section 501(c) and exempt If a foreign trust makes a distribution Once the $10,000 threshold has been
from tax under section 501(a)) thatto a U.S. beneficiary, the beneficiarymet, it is expected that Form 3520 will
receive large gifts (including bequestsshould report the amount as a distriburequire the donee to separately identify
from foreign persons after August 20tion from the trust under section all purported gifts from a foreign corpo-
1996. Generally, if the value of the6048(c), rather than as a gift underation or foreign partnership, including
aggregate foreign gifts received by asection 6039F. Contributions of propertythe identity of the donor entity. Pur-
U.S. person during any taxable yeaby foreign persons to domestic or for-ported gifts from foreign corporations or
exceeds $10,000, the U.S. recipient mugtign trusts that have U.S. beneficiarieoreign partnerships are subject to
provide such information as the Secreare not reportable by the U.S. beneficiarecharacterization under new section
tary prescribes. Section 6039F(a). Theies under section 6039F unless the U.%72(f)(4).

term “foreign gift” means any amount persons are treated as receiving the 3. Aggregation rules

received from a person other than aontribution in the year of the transfer To calculate if a U.S. person has
United States person that the recipiente.g., the beneficiary is an owner of thatreceived gifts during the taxable year
treats as a gift or bequest, but does ngiortion of the trust under section 678)from a particular foreign person in ex-
include any qualified transfer within the A domestic trust that is not treated asess of the relevant threshold, the U.S.
meaning of section 2503(e)(2) (relatingpwned by another person is required t@erson must aggregate gifts from foreign
to certain transfers for educational omreport the receipt of a contribution topersons that he knows or has reason to
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know are related, within the meaning of In determining the gross value orCenter. Alternatively, no section 1494(c),
section 643()(2)(B), whether or not thegross amount of property, the valuatior6039F, or 6677 penalties will be im-
gifts from a related person would inde-principles of section 2512 and the reguposed for a failure to file Form 3520 if
pendently exceed the threshold for relations thereunder must be used, withouhe taxpayer files the 1996 Form 3520
porting of gifts from that person. If the regard to any prohibitions or restrictionspy the due date (including extensions)
relevant reporting threshold is exceeded®n @ person’s interest in the propertyfor the taxpayer’s income tax return for
it is expected that Form 3520 will Penalties under sections 6677(a) anghe first taxable year beginning on or
require the donee to separately identiffp039F will not be imposed if the failure agter january 1, 1997, provided the
each aggregated gift in excess of $5,008 file was due to reasonable cause angh,,aver's income tax return for the tax
from a nonresident alien or foreign"Ot Willful neglect. A taxpayer will not yeqr “ihat includes August 20, 1996,
estate, but will not require the identifica-have reasonable cause merely becaus%qulects the information contained in the

: foreign country would impose a civil or .
tion of such a donor, and to Separatel%riminal benaity on the trustee (or othel'%gsrals] Fscz_)r% iﬁ;?.i;ra;(gta);g:/?s;vcg]oallled;

identify each aggregateq purported_g| erson) for disclosing the required infor-' . S :

from a foreign corporation or foreign - " saction 6677(d). Also refusaiScribed herein will not be considered to

partnership, including the identity of they, he part of a foreign trljstee tohave complied with the information re-

donor entity. provide information for any other rea- porting requirements of revised sections
Example 14. Gifts from related foreign individu- son, including difficulty in producing 1494 and 6048.

als. A'is a U.S. citizen who is married to B. B . . - . ? .
and all of B's brothers. C. D. and E. are notth€ required information or provisions in  Generally, no section 6677 penalty

U.S. persons. In a single taxable year, B makethe trust instrument that prevent thewill be assessed on the U.S. owner of a
a gift of $90,000 to A, C makes a gift of disclosure of required information, will foreign trust for a failure to file Form
$40,000 to A, D makes two gifts to A (one of not pe considered reasonable cause. 3520-A if the foreign trust files Form

$4,000 and one of $3,000), and E makes a gift . f . . . .
of $4,000 to A. For that taxable year, A must The penalties under section 6677 ap3520-A with the Philadelphia Service

report the receipt of $141,000 in gifts from p_ly O_nly to the extent t.hat the transacCenter by the fifteenth day of the third
foreign persons. A must separately identify thetion is not reported or is reported inac-month following the end of the trust's
$90,000 gift from B, because B and his bl’OtherQ:urate|y_ Thus, if a U.S. person transfer$axab|e year (or later, if pursuant to an

gave gifts in excess of $100,000. A must als i . . . .
separately identify the $40,000 gift from C’°property worth $1,000,000 to a foreigngyiension of time to file). However, with

because C and his brothers gave gifts in excedgust, but repor_ts only $4OQ’OOO of thatrespect to Form 3520-A for the taxable
of $100,000. A must identify the receipt of amount, penalties may be imposed °n|¥/ear that includes August 20, 1996 (the
$7,000 in total gifts from D because D and hison the unreported $600,000. “1996 Form 3520-A"), no suc;h penalty

brothers gave gifts in excess of $100,000, but iforeover. if the penalties under both " . . : -
not required to separately list information about p P th” be imposed if the foreign trust files

each transaction because no gift is in excess qections .6677 and 1494(c) could appl)fhe 1996 Form 3520-A on or before
$5,000. A is not required to separately identifyl0 the failure to report the transfer of 5iqper 15, 1997. Alternatively, no sec-
transaction information about E's gifts, becausgproperty to a foreign trust, the penalty;;,, gg77 penalty will be imposed if the
gifts from foreign individuals of less than ynder section 6677 will be assessed a reign trust files the 1996 Form

?5,000 are not required to be separgt_ely |dent|w”| reduce any penalty otherwise im-3520_A by the d q includi i
ied. Because B, C, and D are individuals, A d und ion 1494 y the due date (including ex

need not identify these donors when reportind?©S€d unaer Se_Ctlon (c). . tensions) for the Form 3520-A for the
the transactions. If the penaltn_es under both sectionS; st taxable year beginning on or after
o oo 1S4 05, s who. the fal to report a cirbution from a_2uaY_ 1, 1997, provided the US
; : - o : ) owner reflects the information contained
is married to B. B is the sole shareholder of FC,fore|gn trust treated as a gift, the penalt){ the 1996 Form 3520—A on the own-

a foreign corporation. B is not a U.S. person. In . . ¢
a taxable year, B makes a gift of $6,000 to A, UNder section 6677 will be assessed, angls income tax return for the tax year

and FC makes a purported gift of $8,000 to AWill reduce any Penalty otherwise iM-iht includes August 20, 1996.
Because A knows or has reason to know that posed under section 6039F. Example 16. Time to report receipt of 1996 trust
and FC are related, A must aggregate gifts from distributions. A, a U.S. citizen whose taxable

B and FC ($14,000). Although the $14,0005action VIII. Transition Rules year is the calendar year, receives a distribution
aggregate amount deemed received from B does from a foreign trust on November 1, 1996. A

not exceed the $100,000 threshold with respect A Filing dates reports the distribution as ordinary income

to gifts from nonresident allens,_the $14,000 . . (without an interest charge under section 668)
aggregate amount deemed received from FC Generally, to avoid penalties under on his 1996 income tax return, which is filed on

gi);fse?gosmtr;grjég’%%?pé?giﬂ:gdAvgggréﬁ]sgﬁicgtgeCtionS 1494(c), 6039F, or 6677, Form June 15, 1997. No section 6677 penalty will be
must separately identify each gift from B ’and3520 must b,e flled as an attachment to Kj’nposeg i 1'2 f:ILISSSW aAﬁQ% t_Folrm A352_ﬁ t?y
FC, and must provide identifying information the taxpayer's income tax return by the aI?(;/v\e/g:j Ei:, délay filiﬁg heignalggefsy’Forr:]w?,Sz%
about FC because it is a foreign corporationdue datt? (!ncludmg extensions) of th_e until he files his 1997 income tax return (by
taxpayer’s income tax return. In addi- apil 15, 1998, or a later date if the date for
Section VII. Penalties for Failure to  tion, unless otherwise provided, a copy filing the return is extended), but only if A
. . flects the correct information contained in the
Provide Information of Form 3520 must be sent to the e _ _
Philadelphia Service Center by the same Forh 1520 012 1999 o 1 el
Substantial penalties under sectiomlate. However, with respect to FOrm gisyinution should be treated as ordinary in-
6677_ and 6039F(c_:) apply if |nformat|pn3520 for the taxable year that includes come without an interest charge under section
required by section 6048 or sectiorAugust 20, 1996 (the “1996 Form 668, A may file the 1996 Form 3520 by April
6039F is not reported or is reported3520”), no such penalties will be im- t15v 19198' a:d need ’?fozham'f”d hézz}g% jooome
inaccurately. Generally, the penalty deposed if the taxpayer files the 1996 ox 'euMm: MOWever, il te Form incicates
“ " " that the distribution is subject to an interest
pends on the “gross value” or “gross Form 3520 on or before November 15, charge under section 668, and A files the 1996

amount” of the property involved. 1997, with the Philadelphia Service Form 3520 on April 15, 1998, A will be liable
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for the section 6677 penaly unless A also EFFECT ON OTHER GUIDANCE
amend his 1996 income tax retum to reflect the
Section 11.B.4. of Notice 97-18,

interes charge.
B 1997-10 I.R.B 35, which provides that
' a U.S persan who makes a transfe to a

As described in Notice 96-65, foreign trust may satisfy that persoris
1996-52 I.R.B 28, the Act amended reporting requiremens unde section
section 7701(a)(30) and (31) to set forth 1494 solely by complyirg with the
new criteria that mud be met for a trust reporting requiremengs of section
to qualify as a domestc trust Certain 6048(a), is hereby modified.
domestc trusts will be treated as mak-
ing section 1491 transfess on Januay 1, PUBLIC COMMENT INVITED
1997, as a result of becomirg foreign
trusts unde the new law. If a domestic
trust relies in goad faith on Notice
96—65 to continwe to file tax returrs as a
domestc trust, but is unabk to med the
new domestc trust criteria by the end of
the two-yea period set forth in the
notice, no U.S. person (transferor,
owne, or beneficiary) will be required
to treat the trust as a foreign trust and
therely repott transfes to or distribu-
tions from that trust on Fom 3520
during the two-yea period Furthe, the
trust will not be required to file Form

3520-Afor that two-yea period Finally, The commens submittal will be

no penaly will be imposel unde sec- . > . i
tions 1494(c), 6039F, or 6677 for failure available for public inspection and copy

to repot transactiors with the trust Y.
during that period or for the trust
failing to file Fom 3520-A for that PAPERWORC REDUCTIQN ACT
period Howeve, if the trust has not The collections of information con-
successfully met the new domestt trust tained in this notice have been reviewed
criteria by the expiration of the two-year and approvel by the Cffice of Manage-
period, penalties unde sections 1494(c), mert and Budge for review in accor-
6039F, or 6677 will be imposel unless dance with the Paperwok Reduction
the relevart Forns 3520 and 3520-A Ad (44 U.S.C 3507) unde control
reporting all transactiors during that numbe 1545-1538.
two-yea period are filed within 90 days  An ageng/ may not condud or spon-
after the expiratin of the two-year sor, and a persa is nat required to
period. respord to, a collection of information
unless the collection of informatian dis-
plays a valid contrd numbe.
The collections of informatia in this
Section 6048(d)(2) provides that, to notice are in the sectiors Ill, IV, V, and
the extert provided in regulations a VI This informatian is required by the
domestc trust may be treated as a IRS to assue compliane with the new
foreign trust for purposes of sections provisiors of the Smal Busines Job
6048 and 6677 if the trust has substan-Protectilmn Act of 1996. The likely re-
tial activities, or holds substantid prop- spondens are individuals busines or
erty, outsice the United States Treasury other for-profit institutions and not-far-
and the Service are studying the appro- profit institutions.
priate scope of section 6048(d)(2). Until The estimated total annud reporting

Interaction with Notice 96-65

Treasuly and the Service invite com-
mens on the guidance provided by this
notice. Written commensg shoul be sub-
mitted by Augug 1, 1997 to:

Internd Revene Service

PQ Bax 7604

Ben Franklin Station

Attention CC:CORPR:

(Notice 97-34)

Roon 5228

Washington DC 20044
or, alternatively, via the internet at:

http://mwww.irs.ustreas.gov/prod/tax

regs/comments.html.

C. Domestc Trusts with Foreign
Activities

further guidane is issued domestic burden is 11,000 hours The estimated
trusts will not be treated as foreign average annud burden per respondent

trusts pursuar to that section. varies from .50 hours to 2 hours de-
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pendirg on individud circumstances,
with an estimatal average of 1 hou and
3 minutes The estimatel numbe of

responderg is 10,500. The estimated
annud frequeny of responses is annu-
ally.

Bools or records relating to a collec-
tion of informaticn mug be retained as
long as their contens may becone ma-
terial in the administration of any inter-
na revenie law. Generalj, tax returns
and tax retum informatian are confiden-
tial, as required by 26 U.S.C 6103.

DRAFTING INFORMATION

The principal autha of this notice is
Leslie Cracraft formerly of the Cffice
of Associae Chid Counsé (Interna-
tional). Fa further informatin regard-
ing sectiors 1491, 1494, 6039F 6048
and 6677, contad Michad Kirsch on
(202) 622-3860. Fa further information
on section 679, contad Willard Yates on
(202) 622-3870. Fa further information
regardirg sectiors 7701(a)(30) and (31),
contad Jame Quim on (202) 622—
3060. Fa further informatian regarding
section 672(f), contad Grae Fleeman
on (202) 622-3850. Thex contad num-
bers are nat toll-free calls.
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