nio ample Language for a Qualified
9 _omestic Relations Order

elotice 97-11
Ot|. PURPOSE
ive
se This Notice provides information in-
tended to assist domestic relations atto
toneys, plan participants, spouses an
\igormer spouses of participants, and pla
administrators in drafting and reviewing
isad qualified domestic relations order
y (“QDRO”). The Notice provides sample
)|alﬁnguage that may be included in &
QDRO relating to a plan that is quali-
fied under § 401(a) or § 403(a) of the
Internal Revenue Code of 1986 (“quali-
i fied plan” or “plan”) and that is subject
g'to 8§ 401(a)(13). The Notice also dis-
cusses a number of issues that should |
considered in drafting a QDRO. A
QDRO is a domestic relations order tha
provides for payment of benefits from a
qualified plan to a spouse, former
ofspouse, child or other dependent of .
heplan participant and that meets certail
S. requirements.



A. Statutory QDRO Requirements benefits to an alternate payee on or afteQPSA. This sample language for use in
the participant’s earliest retirement agespousal consent forms is contained in

Section 401(a)(13)(A) of the Codegyen if the participant has not separatedlotice 97—10 in this Bulletin.
provides that beneﬁts_ under a q'ualn‘leqtrom service at that time. Section c b . © of Labor Int
plan may not be assigned or alienatedy14(p)(4)(B) defines earliest retirement, eépartment ot Labor Interpre-

Section 401(a)(13)(B) establishes an exige " as the earlier of (i) the date on e Authority

ception to the antialienation rule foryhich the participant is entited to a Section 206(d)(3) of ERISA (29
assignments made pursuant to domestifsyrihution under the plan, or (i) the U.S.C. § 1056(d)(3)) contains QDRO
relations orders that constitute QDROgater of (I) the date the participantprovisions that are substantially parallel
within the meaning of 8 414(p). A *do- aiains age 50, or (Il) the earliest datdo those of § 414(p) of the Code. The
mestic relations order” is defined inon \which the participant could beginDepartment of Labor has jurisdiction to
§ 414(p)(1)(B) as any judgment, decregygceiving benefits under the plan if theinterpret these provisions (except to the
or order (including approval of a prop-narticipant separated from service. extent provided in § 401(n) of the
erty settlement agreement) that (i) re- gection 414(p)(5) permits a QDRO toCode) and the provisions governing the
lates to the provision of child support,yrovide that the participant's formerfiduciary duties owed with respect to
alimony payments, or marital propertyshoyse shall be treated as the particdomestic relations orders and QDROS.
rights to a spouse, former spouse, childyanrs surviving spouse for purposes oBection 401(n) gives the Secretary of
or other dependent of a participant, angs 401(a)(11) and 417 (relating to thethe Treasury the authority to prescribe
(ii) is made pursuant to a State domestigight to receive survivor benefits andrules or regulations necessary to coordi-
relations law (including a community requirements concerning consent to disaate the requirements of §§ 401(a)(13)
property law). There is no exception t0ihytions), and that any other spouse oand 414(p), and the regulations issued
the § 401(a)(13)(A) antialienation ruleye narticipant shall not be treated as ay the Department of Labor thereunder,
for assignments made pursuant to dospoyse of the participant for these purwith other Code provisions. The Depart-
mestic relations orders that are nOhoses. An alternate payee is definednent of Labor has reviewed this Notice,
QDRO_S- _ ) under 8 414(p)(8) as any spouse, formencluding its Appendix, and has advised
Section 414(p)(1)(A) provides, in gen-spouse, child or other dependent of #he Service and Treasury that the discus-
eral, that a QDRO is a domestic relaparticipant who is recognized by a do-sion and sample language are consistent
tions order that creates or recognizes thgiestic relations order as having a righwith the views of the Department of
existence of an alternate payee’s righto receive all, or a portion of, the Labor concerning the statutory require-
or assigns to an alternate payee thBenefits payable under a plan with rements for QDROs. This Notice, includ-
right, to receive all or a portion of thespect to the participant. Sectioning its Appendix, is not intended by the
benefits payable with respect to a par414(p)(10) provides that a plan shall noService or Treasury to convey interpre-
ticipant under a plan, and that meets thgijl to satisfy the requirements oftations of the statutory requirements ap-
requirements of paragraphs (2) and (3§ 401(a), 401(k) or 403(b) solely by plicable to QDROs, but only to provide
of § 414(p). Section 414(p)(2) requiresreason of payments made to an alternaexamples of language that may be (but
that a QDRO clearly specify: (A) the Payee pursuant to a QDRO. are not required to be) used in drafting a

name and last known mailing address (i . . QDRO that satisfies these requirements.
any) of the participant and of each B. Small Business Job Protection

alternate payee covered by the ordefiCt of 1996 Il. SAMPLE LANGUAGE

(B) the amount or percentage of the Section 1457(a)(2) of the Small Busi- The Appendix to this Notice has two
participant's benefits to be paid by theness Job Protection Act of 1996parts. Part | discusses certain issues that
plan to each alternate payee, or thg‘SBJPA") directs the Secretary of the should be considered when drafting a
manner in which that amount or per-Treasury (“Secretary”) to develop QDRO. Part Il contains sample language
centage is to be determined, (C) th&ample language for inclusion in a formthat will assist in drafting a QDRO.
number of payments or period to whichfor '~ a  QDRO  described  in Drafters who use the sample language
the order applies, and (D) each plan t& 414(p)(1)(A) of the Code and will need to conform it to the terms of
which the order applies. § 206(d)(3)(B)(i) of the Employee Re-the retirement plan to which the QDRO
Section 414(p)(3) provides that atirement Income Security Act of 1974applies, and to specify the amounts
QDRO cannot require a plan to provide("ERISA") that meets the requirements assigned and other terms of the QDRO
any type or form of benefit, or any contained in those sections, and theo as to achieve an appropriate division
option, not otherwise provided under theprovisions of which focus attention onof marital property or level of family
plan; cannot require a plan to providethe need to consider the treatment o$upport. A domestic relations order is
increased benefits (determined on thany lump sum payment, qualified jointnot required to incorporate the sample
basis of actuarial value); and cannoaind survivor annuity (“QJSA"), or language in order to satisfy the require-
require the payment of benefits to amualified preretirement survivor annuityments for a QDRO, and a domestic
alternate payee that are required to bEQPSA"). Accordingly, the Service and relations order that incorporates part of
paid to another alternate payee undefreasury are publishing the discussiothe sample language may omit or
another order previously determined taand sample QDRO language set forth imodify other parts.
be a QDRO. Section 414(p)(4)(A)(i) the Appendix to this Notice. The sample language addresses a va-
provides that a domestic relations order Section 1457(a)(1) of the SBJPA di-riety of matters, but is not designed to
shall not be treated as failing to meetects the Secretary to publish sampladdress all retirement benefit issues that
the requirements of § 414(p)(3)(A) (andanguage that can be included in a fornmay arise in each domestic relations
thus will not fail to be a QDRO) solely that is used for a spouse to consent to matter or QDRO. Further, some of the
because the order requires payment gfarticipant’'s waiver of a QJSA or sample language, while helpful in facili-
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tating the administration of a QDRO, issel (Employee Benefits and Exempt Oras an order or formally approved it and
not necessarily required for the order t@anizations); however, other personnemade it part of the domestic relations
satisfy the requirements for a QDROfrom the Service and Treasury contribproceeding.
Alternative formulations would be per-uted to its development. For further The sample language in Part Il as-
missible for use in drafting orders thatinformation regarding this Notice, pleasesumes that the QDRO applies to one
meet the statutory requirements for aontact the Employee Plans Division'squalified plan and one alternate payee. If
QDRO. taxpayer assistance telephone service atQDRO is intended to cover more than
(202) 622—-6074/6075, between the hoursne qualified plan or alternate payee, the
Ill. OTHER SOURCES OF INFOR- ¢ 1:39 p.m. and 4 p.m. Eastern TimeQDRO should clearly state which quali-
MATION Monday through Thursday. Alternatively,fied plan and which alternate payee each
The Pension Benefit Guaranty CorpoPleéase call Ms. Bloom at (202) 622—provision is intended to address.
ration (“PBGC”) recently published a 6214 or Ms. Lennon at (202) 622-4606. The terms of a qualified plan must be
booklet entited “Divorce Orders & Questions concerning QDROs may beet forth in a written document. The
PBGC,” which discusses the speciaPddressed to Susan G. Lahne of thplan must also establish written QDRO
QDRO rules that apply for plans thatPension and Welfare Benefits Adminis-procedures to be used by the plan
have been terminated and are trustedftion, Department of Labor, at (202)administrator in determining whether a
by PBGC, and provides model QDROs?19-7461. These telephone numbers atbmestic relations order is a QDRO and

for use with those plans. This publica-10t toll-free. in administering QDROs. The plan ad-
tion may be obtained by calling PBGC'’s ministrator maintains copies of the plan
Customer Service Center at 1-800—400— APPENDIX document and the plan’s QDRO proce-

PBGC or electronically via the PBGC part | of this Appendix discusses?ures' If the plan is required under

internet site at “http://www.pbgc.gov”. certain issues that are relevant in draftcac’dl law to have a summary plan

Additional information on the rights ing a qualified domestic relations orderdescription, or "SPD,” the plan admin-

of participants and spouses to plan ben*QDRO"). Part Il of this Appendix |s|t3rz[a)torﬂ\:wll .aflso h?ve a Ctﬂpy 0':1 the
efits can be found in a two-booklet setcontains sample language that can b i eh '? ]E)rlma '%n 1:tn ese Dlg((;)u-
published by the Service, entitledysed in a QDRO. However, the discus-ﬂfmfj 'Sﬁ epfu N DFFQ%IHQ aQ h 1o
“Looking Out for #2.” These booklets sion and sample language do not a-be. rarer o fahQ p may W'Sb fo
discuss retirement benefit choices undeempt to address every issue that mag t?t[n cople[s)é)ot ese documents before
a defined contribution or a defined benrise in drafting a QDRO. Also, some &g & Q '

efit plan, and may be obtained byparts of the discussion are not relevard. IDENTIFICATION OF PARTICI-
ialggg tThEXInlt:%r;{al\l/I Reveélue Skervic? ato all situations and some parts of thePANT AND ALTERNATE PAYEE
—00U— - , and asking for sample language are not appropriate for .
Publication 1565 (defined contributiong]| (S)DRoS_g Ingformulating gppapmcmar A QDEOI mll(JSt clearlyl_ spegl(;y the_f
plans) or Publication 1566 (defined benQDRO, it is important that the draﬁersgﬁ;};e g‘f” thgstpa”r‘t)i‘(’:‘gga“;f“ ::r? da Ofreesscﬂ

fit pl . i
efit plans) tailor the QDRO to the needs of the_ & payee covered by the QDRO.

IV. COMMENTS ggﬁté?ssteﬁ? ?/vi'?hnstﬁree té?rits tgf tthDf;%re[n the event that an alternate payee is a
minor or legally incompetent, the

The Service invites the public toment plan to which the QDRO appl'eS'QDRO should aiso include the name

comment on the QDRO discussion and,, .| 5,c~)sSION OF QDRO and address of the alternate payee’s

sample language included in the Appen_REQUlREMENTS AND RELATED legal representative. A QDRO can have

dix to this Notice, and welcomes sug- o - more than one alternate payee, such as a
gestions concerning possible additional former spouse and a child.
sample language. Comments may be |, order to be recognized as a QDRO, The “participant” is the individual
submitted to the Internal Revenue Seran order must first be a “domesticwhose benefits under the plan are being
vice at CC:DOM:CORP:R (Notice 97— rgjations order.” A domestic relations divided by the QDRO. The participant's
11), Room 5226, Internal Revenue Seryrqer is any judgment, decree or ordespouse (or former spouse, child, or other
vice, POB 7604, Ben Franklin Station,inclyding approval of a property settle-dependent) who receives some or all of
Washington, D.C. 20044. Alternatively, ment) which (j) relates to the provisionthe plan’s benefits with respect to the
taxpayers may hand-deliver commenty; chilq support, alimony payments orparticipant under the terms of the
?Oetvé‘?gg‘l\j_g%ué;‘g 8( Sérgéea”éj?Slq-)n}narital property rights to a spouseQDRO is the “alternate payee.”
Courier's desk, Internal Revenue Se'rformer spouse, child or other dependent \neniFicATION OF RETIRE-

. p O of the plan participant, and (ii) is made ENT PLAN
vice, 1111 Constitution Ave., N.W., nqyant to a State domestic relationd!
Washington, D.C., or may submit com-ja (including a community property A QDRO must clearly identify each
ments electronically via the IRS internefay) A State authority must actuallyplan to which the QDRO applies. A
site at “http://www.irs.ustreas.gov/prod/issye an order or formally approve aQDRO can satisfy this requirement by
tax_regs/comments.html”. proposed property settlement before istating the full name of the plan as
DRAFTING INFORMATION g?gpebr?y geglzrrr:]eeitticséenl:go&s/ a0rlfc)igrrﬁc,iﬁprovided in the plan document.

The principal authors of this Notice pant and the participant's former SpOUS%AIAISMT%UEErggNBAEEEPITAI;EETO BE
are Diane S. Bloom of the Employeeor a draft order to which both parties
Plans Division and Susan M. Lennon ofconsent is not a domestic relations order A QDRO must clearly specify the
the Office of the Associate Chief Coun-until the State authority has adopted iamount or percentage of the partici-
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pant's benefits in the plan that is asimal retirement age. This stream of peri- (1) Issues Relevant to Defined Ben-
signed to each alternate payee, or thedic payments is generally known as arfit Plans

manner in which the amount or percent*annuity.” There are special rules that - .
age is to be determined. Many factorspply if the participant is married; these "€ {reatment of subsidies provided
should be taken into account in deterrules are discussed in greater detail Y @ Plan and the treatment of future
mining which benefits to assign to ansection E below. A plan may also pro-Ncreases in benefits due to increases in
alternate payee and how these benefitdde that these retirement benefits may'€ Participant's compensation, addi-
are to be assigned. The following dis-be paid in other forms, such as a lum |ona}l years (.)f service, or changes in the
cussion highlights some of these factorssum payment. 51:? 2h%ﬁ)l\élstl)(()en§o?1rsei dg’;‘é”\?vhtgﬁ g::gﬁ]rs
S o e By G ), i conn s & SORG e e
and the need to tailor the assignment of A “defined contribution plan” is a &PProach to allocate benefits under a
benefits under a QDRO to the individualretirement plan that provides for andefined benefit plan. _
circumstances of the parties, specifiendividual account for each participant. Subsidies.Defined benefit plans may
sample language regarding the assigifhe participant’s benefits are basedromise to pay benefits at various times
ment of benefits has not been providegolely on the amount contributed to the2nd in alternative forms. Benefits paid at

in Part Il of this Appendix. participant's account, and any incomeCertain times or in certain forms may
_ expenses, gains and losses, and a,hxave a greater actuarial value than the

In order to decide how to divide pants which may be allocated to sucffn@! retirement age. When one form of
benefits under a QDRO, the drafter ﬁrsparticipant’s account. Examp|es of debeneflt has a greate_r actuarla_l value th_an
should determine the types of benefitdined contribution plans include a profitanother form, the difference in value is
the plan provides. Most benefits pro-sharing plan (including a “401(k)” often called a subsidy. Plans usually
vided by qualified plans can be classiPlan), an employee stock ownership plarovide that a participant must meet
fied as (1) retirement benefits that ardan “ESOP”) and a money purchaseSPECIfic eligibility requirements, such as
paid during the participant's life and (2) pension plan. Defined contribution plang¥orking for a minimum number of
survivor benefits that are paid to beneficommonly permit retirement benefits toyears for the employer that maintains
ciaries after the participant's death. Genbe paid in the form of a lump sumthe plan, in order to receive the subsidy.
erall, a QDRO can assign all or apayment of the participant's entire ac- For example, a defined benefit plan
portion of each of these types of bencount balance. may offer an “early retirement subsidy
efits to an alternate payee. The drafters 3 aAnnroaches to Dividing Retire- to employees who retire before the

of a QDRO should coordinate the asinant Benefits plan’s normal retirement age but after
signment of these types of benefits. having worked for a specific number of

QDRO drafters should also consider There are two common approaches tyears for the employer maintaining the
how the benefits divided under thedividing retirement benefits in a QDRO:plan. In some cases, this subsidized
QDRO may be affected, under the planpne awards a separate interest in theenefit provides payments in the form
by the death of either the participant oretirement benefits to the alternatedf an annuity that pays the same annual

the alternate payee. payee, and the other allows the alternat@mount as would be paid if the pay-
B payee to share in the payment of thénents commenced instead at the normal
2. Types of Qualified Plans retirement benefits. In drafting a QDROretirement age. Because these benefits

: ‘4arusing either of these approaches, consid@re not reduced for early commence-
in tAhneot(;}i:cﬁL:gpgfrt:rggaRcéoirSttoheC(t);;édce)fr eration should be given to factors suctnent, they have a greater actuarial value
plan to which the QDRO will apply. As @ Whether the plan is a defined benefithan benefits payable at normal retire-
discussed below, the type of plan maplan or defined contribution plan, andment age. This subsidy may be available
affect the types of benefits available foth® purpose of the QDRO (such ~aPnly for certain forms of benefit.
assignment, how the parties choose tyhether the QDRO is meant to provide A QDRO may award to the alternate
assign the benefits, and other mattersPousal support or child support, or topayee all or part of the participants

There are two basic types of qualifiedd'v'de marital property). basic retirement benefits. A QDRO can

plans to which QDROs apply: defined a, Separate Interest Approach also address the disposition of any sub-

benefit plans and defined contribution sidy to which the participant may be-
plans. P A QDRO that creates a “separatecome entitled after the QDRO has been

: . interest” divides the participant's ben-entered.

a. Defined Benefit Plans efits into two separate parts: one for the Future Increases in the Participant’s
A “defined benefit plan” promises to participant and one for the alternateBenefits.A participant’s basic retirement
pay each participant a specific benefit apayee. Subject to the terms of the plamenefits may increase due to circum-
retirement. The basic retirement benefitand as discussed in more detail below, atances that occur after a QDRO has
are usually based on a formula thaQDRO may provide that the alternatebeen entered, such as increases in salary,
takes into account factors such as thpayee can determine the form in whickcrediting of additional years of service,
number of years a participant hashis or her benefits are paid and wheror amendments to the plan’s provisions,
worked for the employer and the partici-benefit payments commence. If benefitsncluding amendments to provide cost of
pant’s salary. The basic retirement benare allocated under the separate interebting adjustments. The treatment of
efits are generally expressed in the formapproach, the drafters of a QDROsuch benefit increases should be consid-
of periodic payments for the partici-should take into account certain issuesred when drafting a QDRO using the

pant’s life beginning at the plan’s nor-depending on the type of plan. separate interest approach.
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(2) Issues Relevant to Defined Con- D. FORM AND COMMENCEMENT b. Commencement of Benefit Pay-

tribution Plans OF PAYMENT TO ALTERNATE ments to Alternate Payee
PAYEE .
Investment of the amount assigned to Under the separate interest approach,

the alternate payee when the account is QDRO drafters should take into ac-the aI_ternate payee may _begin receiving
invested in more than one investmen€ount certain issues that may arise ibenefits at a different time than the
vehicle and division of any future allo- connection with the alternate payee'participant. A QDRO either may specify
cation of contributions or forfeitures to choice of a form of benefit paymentsa time at which payments are to com-
the participant’s account are among th@nd the date on which payment willmence to the alternate payee or may

fommence. provide that the alternate payee can

matters that should be considered whe elect a time when benefits will com-

drafting a QDRO that allocates the 1. Separate Interest Approach

. mence in accordance with the terms of
alternate payee a separate interest undera Form of Alternate Payee’s Ben- the plan. In two circumstances, an alter-
a defined contribution plan. Investment it .Payments nate payee who is given a separate

Choices. The participant's account may® interest may begin receiving his or her
be invested in more than one investment A QDRO either may specify a par- separate benefit before the participant is
fund. If the plan provides for ticular form in which payments are toeligible to begin receiving payments.
participant-directed investment of thepe made to the alternate payee or mayirst, federal law provides that benefit
participant’s account, considerationprovide that the alternate payee mayayments to the alternate payee may
should be given to how the alternatechoose a form of benefit from amongbegin as soon as the participant attains
payee’s interest will be invested. the options available to the participanthis or her earliest retirement age. Fed-
) o However, federal law provides that theeral law defines “earliest retirement
Future Allocations A participant's ac- gjternate payee cannot receive paymentgje” as the earlier of (i) the date on
count balance may later increase due t the form of a joint and survivor which the participant is entitled to a
the allocation of contributions or forfei- annuity with respect to the alternatedistribution under the plan, or (i) the
tures after the QDRO has been entereghayee and his or her subsequent spoudater of (I) the date the participant
A QDRO may provide that the amounts The choice of the form of benefits attains age 50, or (ll) the earliest date
assigned to the alternate payee wilkhould take into account the period ovepn which the participant could begin
include a portion of such future alloca-which payments will be made. For ex-receiving benefits under the plan if the

tions. ample, if the alternate payee elects t@articipant separated from service. Sec-
receive a lump sum payment, no furthepnd, the retirement plan may (but is not
b. Shared Payment Approach payments will be made by the plan withrequired to) allow payments to begin to

respect to the alternate payee’s interesdn alternate payee at a date before the

A QDRO may use the “shared pay- o . li i
ment” approach, under which benefit AnY decision concerning the form of earliest retirement date.
payments from the plan are split pelenefit should take into account the 5 gpared Payment Approach

.- ifference, if any, in the actuarial value
tween the participant and the alternatéil : ’ L . A
. - As indicated above, under the shared
payee. The alternate payee receives paof different benefit forms available un

. er the plan. For example, as discusseRyment approach, benefit payments are
ments “'.’“?'er this ap_proach only Whe%bove, g plan might p?ovide an earlysplit between the participant and the
the participant receives payments. Aggirement subsidy that is available onlyalternate payee. The alternate payee re-
QDRO may provide that the alternate;,. nayment in certain forms. ceives payments in the same form as the
payee will commence receiving benefit -, oy qiion the forms of benefit avail- Participant. Further, payments to the
payments when the participant begingpie "t the alternate payee may balternate payee do not commence before
receiving payments or at a later statefiniteq by § 401(a)(9) of the Code,the participant has begun to receive
date, and that the alternate payee Willhich specifies the date by which benbenefits. Payments to the alternate payee
cease to share in the benefit payments @kt payments from a qualified plan mustcan cease at any time stated in the
a stated date (or upon a stated evengommence and limits the period oveQDRO but do not continue after pay-
provided that adequate notice is given tquhich the benefit payments may bements with respect to the participant
the plan). In splitting the benefit pay-made. Section 1.401(a)(9)-1, Q&A H-4cease. As noted above, a QDRO must
ments, the QDRO may award the alterof the Proposed Income Tax Regulation§tate the nl_meer of payments or the
nate payee either a percentage or addresses the application of the requireBeriod to which the order applies.

dolla,r amount of each o_f th_e partici-minimum  distribution  rules of g gyURvVIVOR BENEFITS AND
pant’s benefit payments; in either case§ 401(a)(9) to payments to an alte_rnz_itq-REATMENT OF FORMER

the amount awarded cannot exceed theayee. The proposed regulation limitsspoysg  AS  PARTICIPANT'S
amount of each payment to which thethe period over which benefits may begpqgg

participant is entitled under the plan. Ifpaid with respect to the alternate payee’s

a QDRO awards a percentage of thénterest. For example, the proposed Survivor benefits include both ben-
participant’s benefit payments (ratheregulation provides that distribution ofefits payable to surviving spouses and
than a dollar amount), then, unless théhe alternate payee’'s separate interesther benefits that are payable after the
QDRO provides otherwise, the alternatevill not satisfy § 401(a)(9)(A)(ii) of the participant’s death. These benefits can
payee generally will automatically re-Code if the separate interest is distribbe awarded to an alternate payee. In
ceive a share of any future subsidy owted over the joint lives of the alternatedetermining the assignment of survivor
other increase in the participant’s benpayee and a designated beneficiarpenefits, QDRO drafters should take
efits. (other than the participant). into account that benefits awarded to the
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alternate payee under a QDRO will noteceive retirement benefits in a formnating a former spouse as the partici-
be available to a subsequent spouse ofther than a QJSA if the participant'spant’s spouse on the disposition of sur-
the participant or to another beneficiaryspouse agrees in writing to that choicevivor benefits among the former spouse
QDRO drafters may consult with the . - - and any subsequent spouse of the par-
plan administrator %/or information on 2. Quahﬂed Preretirement Survivor ticipant,)/as We||qa5 thepimpact on ChFi)|_
the survivor benefits provided under theArmUIty dren or any other beneficiaries desig-
plan. _ Federal law generally requires thahated by the participant in accordance
A QDRO may provide for treatment defln_ed k_)eneﬂt plans and certain deflneq\,ith the terms of the plan.
of a former spouse of a participant acontribution plans pay a monthly survi- In determini th " f th
the participant’s spouse with respect toor benefit to a surviving spouse for the n de e’rm|n|ng. € portion 0 €
all or a portion of the spousal survivorspouse’s life when a married participanf)""rt'c'p‘"mtS peneﬂts for which the alter-
benefits that must be provided undedies prior to the participant's annuityNat® payee is treated as the spouse, the
federal law. The following discussionstarting date, to the extent the particidrafters should take into account the
explains the spousal survivor benefitgant's benefit is nonforfeitable under theManner in which benefits are otherwise
that must be offered under a plan, anderms of the plan at the time of his ordivided under the QDRO. In particular,
identifies issues that should be considher death. This benefit is called a qualiconsideration should be given to
ered in determining whether to treat theied preretirement survivor annuity, orwhether the formula for dividing the
alternate payee as the participantQPSA. As a general rule, an individualparticipant's benefits for this purpose
spouse. loses the right to the QPSA survivorshould be coordinated with the formula
Only a spouse or former spouse obenefits when he or she is divorcedtherwise used for dividing the benefits.
the participant can be treated as #&om the participant. However, if a ynder a defined benefit plan, or a
spouse under a QDRO. A child or otheformer spouse is treated as the partiCigefined contribution plan that is subject
dependent who is an alternate payepant’s surviving spouse .under a QDROyg the QJSA and QPSA requirements, to
under a QDRO cannot be treated as ththe former spouse is eligible to receivene extent the former spouse is treated
spouse of a participant. the QPSA unless ' the former spous s the current spouse, the former spouse
Retirement plans generally need notonsents to the waiver of the QPSA. | -
provide the special survivor benefits tothe spouse does not waive the QPS must consent to payment of retirement
the participant’s surviving spouse unlesshe plan may allow the spouse to ribeneflts n a form other than a QJSA or
e X . ; . to the participant's waiver of the QPSA.
the participant is married for at least oneceive the value of the QPSA in a formFOr examole. i defined benefi
. ‘ . ple, in a defined benefit plan,
year. If the retirement plan to which theother than an annuity.

QDRO relates contains such a one-year the participant would not be able to
marriage requirement, then the QDRC% 3. Defined Contribution Plans Not elect to receive a lump sum payment of

. ubject to the QJSA or QPSA Re- the retirement benefits for which the
cannot require that the alternate payeg . X e
be treated as the participant's spouse | uirements alternate payee is treated as the partici

the marriage lasted for less than one Those defined contribution plans tha ant's spouse unless the alternate payee

ar are not reauired to pav benefits 1o onsents. Similarly, the former spouse’s
year. . qui . pay consent might be required for any loan
married participants in the form of a

QJSA or a QPSA are required by federai'o the participant from the plan that is

law to pay the balance remaining in the ecured by his or her retirement ben-
pay 9 {efits. In a defined contribution plan that

s not subject to the QJSA and QPSA
requirements, to the extent the QDRO
freats the former spouse as the partici-
ant’s spouse under the plan, the survi-
or benefits under the plan must be paid
%o the former spouse unless he or she
consents to have those benefits paid to

1. Qualified Joint and Survivor An-
nuity

Federal law generally requires thafparticipant’s account after the participan
defined benefit plans and certain definedlies to the participant’s surviving
contribution plans pay retirement benspouse. If the spouse gives written con
efits to participants who were marriedsent, the participant can direct that upo
on the participant’s annuity starting datehis or her death the account will be pai
(this is the first day of the first period to a beneficiary other than the spous
for which an amount is payable to thefor example, the couple’s children.

participant) in a special form called a
qualified joint and survivor annuity, or Spdgusglternate Payee Treated as someone else.

QJSA. Under a QJSA, retirement pay- E. TAX TREATMENT OF BENEEIT
ments are made monthly (or at other A QDRO may provide that an alter- pAyMENTS MADE PURSUANT TO
regular intervals) to the participant fornate payee who is a former spouse of QDRO

his or her lifetime; after the participantthe participant will be treated as the

dies, the plan pays the participant'gparticipant's spouse for some or all of The federal income tax treatment of
surviving spouse an amount each montthe benefits payable upon the particiretirement benefits is governed by fed-
(or other regular interval) that is at leastpant’'s death, so that the alternate payeeral law, and a QDRO cannot designate
one half of the retirement benefit thatwill receive benefits provided to awho will be liable for the taxes owed
was paid to the participant. At any timespouse under the plan. To the extent thathen retirement benefits are paid. For a
that benefits are permitted to commenca former spouse is to be treated undedescription of the tax consequences of
under the plan, a QJSA must be offerethe plan as the participant's spous@ayments to an alternate payee pursuant
that commences at the same time anpursuant to a QDRO, any subsequertb a QDRO, see Internal Revenue Ser-
that has an actuarial value that is at leasipouse of the participant cannot bevice Publication 575, “Pension and An-
as great as any other form of benefitreated as the participant’s survivingnuity Income.” A local IRS office can
payable under the plan at the same timespouse. Thus, QDRO drafters shoulgbrovide this publication, or it may be
A married participant can choose toconsider the potential impact of desig-obtained by calling 1-800-TAX—FORM.
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PART II. SAMPLE LANGUAGE
FOR INCLUSION IN QDRO

A.- SAMPLE- LANGUAG E- FOR
IDENTIFICATION OF PARTICI-
PANT AND ALTERNATE PAYEE

The “Participant’ is [insert name of
Participant] . The Participants addres is
[insert Participant’s address] The Pa-
ticipants socid securiy numbe is [in-
sert Participant’s socid security hum-
ber].

The “Alternate Payeé& is [insert
name of Alternate Payee] The Alter-
nae Payeés addres is [insert Alter-
nate Payeés address] The Alternate
Payeés socid securiy numbe is [insert
Alternat e Payeés socid security num-
ber]. The Alternae Paye is the [de-
scribe the Alternate Payeeés relation-
ship to Participant] of the Participant.

B.- SAMPLE- LANGUAGE- FOR
IDENTIFICATION OF RETIRE-
MENT PLAN

This orde applies to benefis under
the [insert formal name of retirement
plan] (‘“Plan”).

C. AMOUNT OF BENEFITS TO BE
PAID TO ALTERNATE PAYEE

Instruction: The QDRO should clearl
specify the amournt or percentag o
benefits assignel to the Alternate Paye
or the manneg in which the amount ar
percentag is to be determined and th
numbe of paymens or period to whic
the Orde applies There are man
different forms in which benefis may
be paid from a qualified plan. Because
of the diversity of factors that shoul
be consideed and the neal to tailor
the assignmemn of benefis under
QDRO to meé the need of the partie
involved specifc sampk language re
garding the assignmen of benefis ha
not been provided See the discussio
in Part | for further information.

D.- SAMPLE- LANGUAG E- FOR
FORM AND COMMENCEMEN T OF
PAYMENT TO ALTERNATE PAYEE

Instruction: Drafters using the separate
intereg approach may use paragragh 1
Drafters using the shared paymen apr
proach may use paragraph 2. Drafters
using the separat intereg approach fo
a portion of the benefit allocated to the
alternate payee and the shared paymer
approach for the remainder shoulg
modify the sampk language to specif]
the benefis to which ead paragrap
provided below applies.

—

==

1. Separak Intereg Approach

The Alternae Paye may eled to
receive paymen from the Plan of the
benefis assignd to the Alternae Payee
unde this Orde in any form in which
such benefis may be paid unde the
Plan to the Participat (othe than in the
form of a joint and survivar annuity
with respet to the Alternae Paye and
his or her subsequenspouse) but only
if the form electel complies with the
minimum distribution requiremerg of
8 401(a)(9 of the Internd Revenue
Code Payment to the Alternake Payee
pursuan to this Orde shal commence
on ary dake electel by the Alternate
Paye (ard sud election shal be made
in accordane with the terms of the
Plan) but nat earlie than the Partici-
pants earlies retiremen age (or such
earlig dake as allowed unde the terms
of the Plan) and not later than the
earlie of (A) the dake the Participant
would be required to commene benefits
unde the terms of the Plan or (B) the
lates dat permitted by § 401(a)(9 of
the Internd Revene Code For purposes
of this Orde, the Participants earliest
retiremen age shal be the earlig of (i)
the dat on which the participan is
entitled to a distribution unde the Plan,
or (ii) the later of (I) the dae the
Participan attairs age 50, or (II) the
earlies dat on which the Participant
could begn receivirg benefis unde the
plan if the Participah separaté from
service.

2. Shared Paymert Approach

The Alternae Paye shal receive
paymens from the Plan of the benefits
assignd to the Alternae Paye under
this Orde (including paymens attribut-
able to the periad in which the isswe of
whethe this Orde is aqualified domes-
tic relatiors orde is being determined)
commencig as som as practicabé after
this Orde has been determind to be a
qualified domestt relatiors orde or, if
later, on the dake the Participan com-
mence receivirg beneft paymens from
the Plan Paymen to the Alternate Payee
shal ceag on the earli@ of. [insert
date or future event such as the
Alternate Payeés remarriage], or the
dake tha paymens from the Plan with
respet to the Participam cease.

E.- SAMPLE- LANGUAGE- FOR

TREATMENT- OF- FORMER
SPOUSE- AS- PARTICIPANT’S
SPOUSE
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Instruction: The Alternate Payee may
be treated as the Participants spouse
only if the Alternate Payee is the
Participants spoug or former spouse,
and not if the Alternate Payee is a
child or othe dependenhof the Partici
pant If the Alternate Payee is the
Participants spoug or former spouse,
drafters may sele¢ sampk paragrapk
1, sampk paragraph 2, or sample
paragragh 3. Sampk paragragh 1 ap
plies if the Alternate Payee is treated
as the Participants spoug for all of
the spousé survivar benefis payabl
with respet to the Participants ben
efits under the Plan. Sampk paragraph
2 applies if the Alternate Payee ig
treatad as the Participants spoug for|
a portion of the spousé# survivar ben
efits payabk with respet to the Par-
ticipant's benefits under the Plan
Sampk paragragh 3 applies if the
Alternate Payee is not treatal as the
Participants spou® for any of the
spousé survivar benefis payabk with
respet to the Participants benefits
under the Plan.

11°

1. Alternate Payee Treated as
Spous For All Spousa Survivor Ben-
efits

The Alternae Paye shal be treated
as the Participants spoug unde the
Plan for purposs of 8§ 401(a)@1) and
417 of the Code.

2. Alternate Payee Treated as
Spoug For a Portion of the Spousal
Survivor Benefits

The Alternae Paye shal be treated
as the Participants spoug unde the
Plan for purposs of 8§ 401(a)@1) and
417 of the Code with respet to [insert
percentage of benefit or a formula,
such as aformula describing the ben-
efit earned under the plan during
marriage].

3. Alternate Payee not Treated as
Spouse

The Alternae Paye shal not be
treatal as the Participants spoug under
the Plan.




