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;iO”Inadvertent Invalid S Elections and
pelate S Elections

;ﬁgAnnouncement 97-4

ect . .
Y This announcement informs taxpayers

ithof a recently enacted Internal Revenue
ciaCode provision that allows the Internal
20QRevenue Service (IRS) to treat a late
- subchapter S election as timely made
defind to waive the defects in an inadvert-
theent invalid S election.

the  gection 1305 of the Small Business
aer?Job Protection Act, Pub. L. No. 104—
bel88, 110 Stat. 1755, enacted August 20
ith1996, amends 88 1362(b) and (f) of the



Internd Revene Code effective for
taxabk yeas beginnirg after December
31, 1982.

I. LATE SUBCHAPTER S
ELECTIONS

A smal busines corporatim must
eled to be an S corporatim no later
than the 15th day of the third month of
the taxabk yea for which the election
is effective Unde prior law, the IRS
did nat hawe the authoriy to validae a
late election.

New 8§ 1362(b)(§ of the Code allows
the Secretay to trea an electin to be
an S corporatian as timely filed if either
the electim is mack after the date
prescribel or no sud electim was
made provided the Secretay determines
there was reasonald caue for the fail-
ure to timely fil e the S election.

Generaly, in orde to obtan relief
unde § 1362(b)(5 of the Code a tax-
payeg mug receiwe aprivate letter ruling
from the IRS. The procedur require-
mens for requestig a ruling are de-
scribel in Revene Procedue 97-1,
19974 I.R.B.

Howeve, a specia transitian rule for
seekiry relief unde § 1362(b)(9 is pro-
vided for untimely S corporation elec-
tions mack for a taxabk yea beginning
in 1996 Unde this rule, taxpayes who
did nat file an S corporati electian in
a timely fashin for the 19% taxable
yea may sed relief undea § 1362(b)(5)
of the Code by submittirg on or before
Februay 15 1997 an S corporation
election to the applicabé servie center
as well as aletter explainirg the reason-
able caue for the untimely S corpora-
tion election.

Any taxpaye who is nat eligible for
the relief unde the specid transition
rule describel abowe may reques relief
by applying for a private letter ruling.

II. INADVERTENT INVALID S
CORPORTION ELECTIONS

Unde prior law, if the IRS dete-
mined tha a corporations subchapte S
electim was inadvertenty terminated,
the IRS could waive the effect of the
terminatirg evert for ary periad if the
corporation timely correctel the event
and if the shareholdes agree to be
treatel as if the electin had been in
effec for tha period Sud waivers
generaly are obtainel throudh the issu-
ancee of a private letter ruling. Prior law
did not grart the IRS the ability to
waive the effect of an inadvertem in-
valid subchapte S election.

New § 1362(f) of the Code applies
the inadverten termination relief rules
in situatiors where an electim by a
corporation to be treatel as a small
busines corporation was invalid due to
a failure to med the requiremerg of an
S corporatimn found in § 1361(H or to
obtan all of the shareholde consents.

General, in orde to obtai relief for
inadverten invalid elections the corpo-
ration mug reques a private letter rul-
ing from the IRS. Sectiors 1.1362-4(c)
throuch (f) of the Income Tax Regula-
tions provide rules for corporatiors re-
guestig inadverteh termination relief
unde 8§ 1362(f) The® rules will also
apply to corporatiors requestig inad-
vertert invalid electian relief.

In situatiors wher taxpayes fail to
obtan all of the necessar shareholder
consens on Form 2553 section 1.1362—
6(b)(3)(iii) provides rules for obtaining
§ 1362() relief from the district direc-
tor or directa of the servie cente with
which the corporation files its income
tax return.

lIl. PAPERWORK REDUCTION ACT

The collection of information con-
tained in this announcemdnhas been
reviewal ard approvel by the Office of
Managemen and Budgé in accordance
with the Paperwok Reduction Act (44
U.S.C 3507 unde contrd number
1545-1524.

An ageng may not condud¢ or spon-
sa, and a persm is nat requirad to
respom to, a collection of information
unles the collection of information dis-
plays avalid contrd numbe:.

The collection of informatian in this
announcemen is in part |. LATE
SUBCHAPTER S ELECTIONS This
information is required to be submitted
to the applicabé servie cente in order
to obtan late S corporatimmn election
relief. This information will be usel to
determire if the reasonald caug re-
quiremen in § 1362(b)(5 has been met.
The collection of information is required
to obtan a benefit The likely respon-
dents are busines or othe for-profit
institutions.

The estimaté totd annua reporting
burden is 800 hours.

The estimaté annu# burden per re-
spondehis 1 hou. The estimate num-
be of responderstis 800.

This announcemen provides for a

single respone tha mug be completed
by Februay 15, 1997.

Books or record relating to a collec-
tion of information mug be retainal as
long as their contens may becone ma-
terid in the administratio of ary inter-
nd revene law. Generaly tax returns
ard tax retum information are confiden-
tial, as required by 26 U.S.C 6103.

The principd autha of this announce-
mert is Mark D. Harris of the Office of
Assistam Chief Counsé (Passthroughs
arnd Specid Industries) For furthe in-
formation regardirg this announcement
conta¢ Mr. Harris at (202 622-3050
(nat a toll-free call).

World- Wide~ Web- (http://www.irs.
ustreas.goy or by modem directly to
703-321-80Q (nat a toll-free number).
You may alo ordea Fom 883 hy
calling 1-800JAX-FORM (1-8006-
829-3676).




