Treatment of a Trust as Domestic over the adjusted basis of such propertis not available to a trust if an election
or Foreign—Changes Made by the plus any gain recognized on the transfehas been made pursuant to section

Small Business Job Protection Act by the U.S. person. 1907(a)(3)(B) of the Act to apply the
If a domestic trust becomes a foreigmew trust criteria to the first taxable
Notice 96-65 trust, such trust shall be treated foiyear of the trust ending after August 20,

. . . . . purposes of section 1491 as havind996.

This notice provides guidance withyransferred, upon becoming a foreign An existing domestic trust must sat-
respect to certain provisions of theyyst, all of its assets to a foreign trustisfy the following conditions to qualify
Small Business Job Protection Act ofact section 1907(b), amending sectiorfor the relief provided by this section of
1996 (the “Act”), Public Law 104-188, 1491. However, to the extent that ahe notice: (1) the trustee must initiate
110 Stat. 1755 (August 20, 1996), dealgrantor or another person is treated amodification of the trust to conform
ing with the status of a trust as domestighe owner of all or a portion of the trustwith the domestic trust criteria by the
or foreign under sections 7701(a)(30under sections 673 through 679 whenlue date (including extensions) for filing
and 7701(a)(31) of the Internal Revenuauch trust becomes a foreign trust, théhe trust's income tax return for its first
Code (the “Code™). The first section of portion of the trust owned by suchtaxable year beginning after December
this notice grants trusts that meet thgerson is not taken into account in31, 1996; (2) the trustee must complete
conditions specified in this notice addi-determining the assets treated as tranthe modification within two years of
tional time to comply with the new ferred to the foreign trust for purposesthat date (“two-year period”); and (3)
domestic trust criteria contained in theof section 1491.See, e.g. Rev. Rul. the trustee must attach a statement to
Act and allows such trusts to continue87—61, 1987-2 C.B. 219. the trust's income tax return as de-
to file as a domestic trusts during this New sections 7701(a)(30) and (31)scribed below. If an existing domestic
period. The second section of this noticeipply in determining the status of a trustrust meets these conditions, it may
addresses the time and manner for makor taxable years beginning after De-continue to file as a domestic trust for
ing the election provided by the Act tocember 31, 1996. A trustee of a trustaxable years of the trust beginning after
apply the new trust criteria retroactively.may, however, elect to have the newDecember 31, 1996. For purposes of
The third section of this notice providescriteria apply to the first taxable year ofthis notice, “modification” includes any
guidance regarding the application ofhe trust ending after August 20, 1996action taken (judicial or nonjudicial) to
sections 1491 through 1494 of the Codgthe date of enactment of the Act). Actreform, amend, modify, or alter the trust

if the status of a trust changes fromsection 1907(a)(3). that is effective under local law.

domestic to foreign. The statement referred to above must
ADDITIONAL TIME TO COMPLY be entitled “Election to Rely on Notice

BACKGROUND WITH NEW DOMESTIC TRUST 96-65 to File as a Domestic Trust,” and
CRITERIA must be attached to the trust's income

Prior to _the Act, the status of a trust , tax return for each taxable year that this
as domestic or foreign turned upon the In the first taxable year that new ..~ - ; ;
S A . . O notice is relied on to file as a domestic
subjective determination of whether thesection 7701(a)(30) applies, it is pos; ;
. ; trust. The statement must be signed
trust was more comparable to a residergible for a trust treated as a domestlca : :
. AR X nder penalties of perjury by the trustee
or a nonresident alien individual. Seerust under prior law to become a for- ; P o
. : and contain the following information:
Rev. Rul. 60-181, 1960-1 C.B. 257eign trust solely by operation of the new 1) A hat th . |
citing B.W. Jones Trust v. Commissionerlaw, notwithstanding that the trust may. (1) rs],_tatem_ent t aft_lt € trusé IS rely-
46 B.T.A. 531 (1942),aff'd, 132 F.2d prefer to remain a domestic trust for'N9 OP t ;]S notlcgl to |e.as a domestic
914 (4th Cir. 1943). Section 1907(a) ofU.S. tax purposes. In that event, thd'ustfor the taxable year; _
the Act amended sections 7701(a)(30dlomestic trust may be subject to the 35 (2) A statement that the trustee filed
and (31) of the Code to provide morepercent excise tax on any built-in gainoriginal income tax returns treating the
objective criteria for determining thein its assets as of the date of its changust as a domestic trust for each taxable
status of a trust. New sectionin status. year of the trust beginning after 1994,
7701(a)(30) provides that a trust will be Certain existing domestic trusts tha"d Will continue to file as a domestic
treated as a domestic trust if a courflesire to remain domestic trusts may st While actions are being taken to
within the United States is able tonhave difficulty meeting the new domes-mEEt the domestic trust criteria;
exercise primary supervision over thejc trust criteria in section 7701(a)(30) (3) The date on which actions to
administration of the trust and one Oorprior to the first taxable year beginningmodify the trust to meet the domestic
more U.S. fiduciaries have the authorityafter December 31, 1996. Treasury anéfust criteria were initiated and a brief
to control all substantial decisions of thethe Service believe that these trustéescription of both completed and forth-
trust. New section 7701(a)(31) provideshould have a reasonable amount dfoming actions necessary to meet the
that a foreign trust is any trust that istime to comply with the new domesticdomestic trust criteria;
not a domestic trust. trust criteria. Accordingly, a domestic (4) The name, taxpayer identification
Section 1491 imposes a 35 percentrust in existence on August 20, 1996number, and address of any U.S. person
excise tax on a transfer of property by g“existing trust”), may continue to file who, but for the relief provided in this
U.S. person, including a domestic trustfax returns as a domestic trust fomotice, would be treated as the owner of
to a foreign trust. In general, the excisdaxable years of the trust beginning afterll or a portion of the trust under section
tax is imposed on the excess of the faiDecember 31, 1996, if the trust satisfie$79 for any taxable year of the trust
market value of the property transferredhe conditions of this notice. This relief beginning after December 31, 1996; and



(5) A statement that, if the trust doestrust with a single foreign trustee. Thesections 7701(a)(30) and (31) to the
not meet the domestic trust criteria intrust, a calendar year taxpayer, is notrust's 1996 taxable year, then the trust
section 7701(a)(30) by the end of thereated as owned by the grantor owill be treated as a foreign trust begin-
two-year period, the trustee will file all another person under sections 678ing on January 1, 1996.
of the trust’s applicable returns (whethethrough 679. On April 1, 1998, the To make the election, the trustee must
original or amended) for taxable yeardoreign trustee tenders his letter of resigattach a statement entitled “Election
of the trust beginning after Decembemation to take effect upon appointmenUnder Section 1907(a)(3)(B) of the
31, 1996, treating the trust as a foreigrof a new U.S. trustee. The trusteeSmall Business Job Protection Act of
trust. attaches the statement described in thigd96 to Apply New Trust Criteria Retro-

If the trust satisfies the trust criterianotice to the trust's 1997 tax return. Aactively,” to the trust's income tax re-
in section 7701(a)(30) by the end of thenew U.S. trustee is appointed on Julgurn for its first taxable year ending
two-year period, the trust will be treated30, 1998, and the trustee attaches thgfter August 20, 1996. The statement
as a domestic trust during this period forequired statement to the trust's 1998nust be signed under penalties of per-
all purposes of the Code. In the case ofax return. jury by the trustee and contain the
an existing domestic trust that fails to The trust may continue to file as afollowing information:
meet the conditions set forth in thisdomestic trust for the 1997 and 1998 (1) A statement that the trust is rely-
notice to continue to file as a domestidaxable years because (1) the trusteigg on this notice to apply the new trust
trust, such trust will be treated as anitiated modification of the trust by the criteria for its first taxable year ending
foreign trust for all taxable years of thedue date for filing the trust’s income taxafter August 20, 1996;
trust beginning after December 31lreturn for its first taxable year beginning (2) A declaration stating whether the
1996, for all purposes of the Code. Inafter December 31, 1996; (2) the moditrustee has filed an original U.S. income
that event, any U.S. person who ification was completed within two yearstax return treating the trust as a domes-
treated as owning all or a portion of theof the due date for filing the trust’s tic trust for any of the three immediately
trust for any taxable year of the trust1997 return; and (3) the trustee attachegreceding taxable years; and
beginning after December 31, 1996, anthe required statement to the trusts (3) A declaration stating whether
any beneficiary whose tax liability was 1997 and 1998 income tax returns.  quring the election year, there has been
affected by th_e change in the trust's |f however, a new U.S. trustee hadg change in trust status.
status must file amended retuns ithot peen appointed by the end of the |f a trust changes status from domes-
order to correctly report their incometyo-year period, and an extension ofic to foreign as a result of this election
tax liability for any taxable year that thétime had not been granted by the Disthe trustee must, as a condition of
trust relied on this notice to file as arict Director, the trust would have beenmaking the election, attach a statement
domestic trust. . treated as a forEign trust for all taxabl%greeing to treat ti‘]e Change in trust

If reasonable actions have been takegears beginning after December 3lgtatys as a transfer of the trust's assets
to meet the domestic trust criteria, bufigg6. For purposes of section 1491 suchy 5 foreign trust for purposes of section
due to circumstances beyond the trustryst would have been treated as having491, except to the extent the grantor or
ee's control the trust is unable to Meejransferred all of its assets to a foreigmnother person is treated as the owner of
such criteria by the date set forth in thisyyst upon becoming a foreign trust onthe trust under sections 673 through 679

notice, the trustee may provide a writtejanuary 1, 1997. when such trust becomes a foreign trust.
statement to the District Director having

jurisdiction over the trust’s return settingE. ECTION TO APPLY NEW APPLICATION OF SECTIONS 1491
forth the reasons for failing to meet theTRUST CRITERIA THROUGH 1494

domestic trust criteria in a timely man-RETROACTIVELY

ner. If the District Director determines If the status of a trust changes from

that the failure was due to reasonable New sections 7701(a)(30) and (3l)domestic to foreign as a result of the
cause, the District Director may grantapply to determine whether a trust isnew law, whether or not by reason of an
the trust an extension of time to meedomestic or foreign for taxable yearselection to apply the new trust criteria
such criteria. Whether an extension obeginning after December 31, 1996tetroactively, for purposes of section
time is granted shall be in the soleHowever, under section 1907(a)(3)(B) 0f1491 the trust will be treated as having
discretion of the District Director and, if the Act, a trustee of a trust may elect tanade a transfer of all of its assets to a
granted, may contain such terms witapply the new trust criteria to the firstforeign trust upon becoming a foreign
respect to assessment as may be necéaxable year of the trust ending aftetrust, except to the extent a grantor or
sary to ensure that the correct amount ohugust 20, 1996 (“the election year”). another person is treated as the owner of
tax will be collected from the trust, its This section of the notice announces theéne trust under sections 673 through 679
owners, and its beneficiaries. If the trustime and manner for making the elecwhen such trust becomes a foreign trust.
does not obtain an extension from thdion. Act section 1907(b); See also H.R.
District Director before the end of the If an election is made to apply newConf. Rep. No. 737, 104th Cong., 2d
two-year period, then the trustee mussections 7701(a)(30) and (31) to theSess. 338 (1996). In the case of an
treat the trust as a foreign trust for alltrust's first taxable year ending afterexisting domestic trust that fails to meet
taxable years of the trust beginning afteAugust 20, 1996, the new trust criteriathe conditions set forth earlier in this
December 31, 1996. must be applied for the entire electiomotice to continue to file as a domestic
The following example illustrates theyear. Thus, for example, if a domestictrust, then to the extent there is a
relief provided by this section of thetrust with the calendar year as its taxiransfer of assets to the foreign trust for
notice. Assume a U.S. court has primarable year has a single foreign trustegpurposes of section 1491, such transfer
supervision over an existing domesti@and that trustee elects to apply newvill occur upon the trust becoming a



foreign trug at the beginnirg of the first
taxabke yea beginnirg after December
31, 1996.

Unde section 1494(a) the excie tax
imposel by section 1491 is due and
payabé a the time of the transfe.
Treasuy and the Servie expet to issue
regulatiors unde section 14 tha will
provide tha ary excie tax due on a
transfe of asset to a foreign trug as a
resut of a chang in trug statss may be
paid by attachigp Form 926, and any
applicabé excise tax, to the trusts in-
come tax retum for the taxabk yea in
which the transfe occurs If the excise
tax is not paid until the trusts income
tax retum for the yea is filed, interest
mug be paid on the amoun of excise
tax due at the rates determiné under
sectin 6621, with respet to the period
betwea the dak on which the transfer
occurrel ard the dake on which the
excie tax is actualy paid Until regula-
tions are issued the guidane provided
by this sectiomn of the notice may be
relied on by taxpayers For penalties
applicabe for failure to repot a transfer
of propery describe in secti;m 1491,
see Act sectim 1902 addirg section
1494(9 and Notice 96-6Q 1996—49
I.R.B. 7.

In the ca®e of an existig domestic
trug tha has relied in goad faith on the
first sectim of this notice to continwe to
file as adomestt trust but fails to meet
the criteria in section 7701(a)(30 by the
erd of the two-yea period the trustee
mud make a retum on Form 926 no
later than thirty day after the end of the
two-yea periad to repot a section 1491
transfe tha occus on the chang in the
trusts status and to pay any excis tax
ard intere$ due Fom 926 may be
attachd to an amendd retum filed by
the trustee for the first taxabk yea of
the trug endirg after Decembe 31,
1996 If Fom 926 is filed no later than
thirty days after the end of the two-year
period no penaltis will be imposed
unde section 1494(c).

Unde sectiom 1492 the excie tax
imposeal by secti;m 1491 shal not apply
to: transfes to certan exemp organiza-
tions (sectim 1492(1)) transfes de-
scribed- in— section= 367~ (sectin
1492(2)(A)) transfes with respet to
which an electim has been mace to
apply principles similar to the principles
of sectim 367 (sectim 1492(2)(B)) or
transfes with respet to which an elec-
tion has been mace unde sectim 1057
(sectim 1492(3)) A transfe to aforeign
trug tha occuss as aresut of a change
in trug stats from domestt to foreign

may be nontaxabé unde sectiors
1492() ard (3). Sudh a transfe cannot
be nontaxab® unde sectimm 1492(2)(A)
becaus the transfes describe in sec-
tion 367 are limited to transfes to
foreign corporations.

Treasuy ard the Servie are studying
whethe it is appropria¢ to allow a
domestt trug tha become a foreign
trug to eled to apply principles similar
to the principles of section 367 under
sectin 1492(2)(B and if so how such
principles shoutl be applied Until fur-
ther guidane is provided a domestic
trug tha becoms a foreign trug may
not avoid the section 1491 excie tax by
electirg principles similar to the prin-
ciples of section 367, unles the trust
obtairs a private letter ruling with re-
spedt to the application of the principles
of section 367 to its particula facts.

PAPERWORK REDUCTION ACT

The collectiors of information con-
tained in this notice hawe been reviewed
ard approve by the Office of Manage-
mert ard Budgé for review in acco-
dane with the Paperwok Reduction
Act (44 U.S.C 3507 unde control
numbe 1545-1506.

An ageng may not condud¢ or spon-
sa, and a persa is nat requirad to
respom to, a collection of information
unles the collection of information dis-
plays avalid contrd numbe:.

The collectiors of information in this
notice are in the sectiors headd Addi-
tional Time to Compl with New Domes-
tic Trust Criteria and Election to Apply
New Trust Criteria Retoactively. This
information is required by the IRS to
assue compliane with the new provi-
siors of the Smal Busines Jab Protec-

tion Act of 1996 The likely respondents

are individuals busines or othe for-
profit institutions and not-for-profit in-
stitutions.

The estimatel totd annué reporting
burden is 550 hours.

The estimatel averag annué burden
pe respondenis 27 minutes The esti-
mated numbe of responderst is 1,200.

The estimaté annua frequeny of
responsgis annualy.

Books or record relating to a collec-
tion of information mug be retainal as
long as their contens may becone ma-
terid in the administratin of ary inter-
nd revene law. Generaly, tax returns
ard tax retum information are confiden-
tial, as requiral by 26 U.S.C 6103.

DRAFTIN G INFORM ATION

The principd autha of this notice is
Wendy Stanlg/ of the Office of Associ-
ate Chied Counsé (International) For
further information regardiry sections
1491 throuch 149 conta¢ Ms. Stanley
on (202 622-38® (nat a toll-free call).
For further information regardirg sec-
tions 7701(a)(30 and (31) contad
Jame A. Quinn on (202 622—-30® (not
a toll-free call).




