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m This notice addresses certain issue
ngelating to the nondiscrimination rules
edghat apply to qualified plans maintainec
cdy governments and by organization:
isexempt from taxation under § 501(a) of
- the Internal Revenue Code (“tax-exemp
leprganizations”).

tes For governmental plans, this notice—
he « Extends the date for applying the
nregulations under § 401(k) and (m) until
1ethe first plan year beginning on or after
teOctober 1, 1997 (or, if later, 90 days
lafter the opening of the first legislative
msession beginning on or after October 1



1997, of the governing body with au-ary 1, 1999, or 90 days after thetended in Announcement 95-48 to the
thority to amend the plan, if that bodyopening of the first legislative sessionlast day of the first plan year beginning
does not meet continuously); beginning on or after January 1, 1999pn or after January 1, 1997. During the

« Clarifies that deemed satisfactionof the governing body with authority to remedial amendment period, additional
of the 8 401(a)(4) and § 410(b) nondis-amend the plan, if that body does noadministrative relief provided under No-
crimination and minimum coveragemeet continuously (“1999 legislative tice 92-36 continues to be available.
rules also applies for purposes of thelate”). For plan years beginning before(See section V of Notice 92-36, and
references to those sections undehe applicable effective date, governsection IV of Rev. Proc. 94-13, 1994-1
§ 401(k) and (m); mental plans are deemed to satisffC.B. 566, for the definition of “plan

e Provides a special option for ap-88 401(a)(4), 401(a)(26), 401(k), 401-maintained by a tax-exempt organiza-
plying the § 401(k) and (m) nondis-(m), 410(b), and 414(s). tion.”)
crimination tests for years before 1999; Announcement 95-48 also provides Announcement 95-48 solicited com-
and that the remedial amendment period unments on the issue of which entities

« Allows governments until the 2001 der § 401(b) for governmental plansmust be aggregated under 8 414(b) and
plan year to apply, for nondiscriminationextends to the last day of the first plan(c) (relating to the definition of em-
purposes, a reasonable, good faith integear beginning on or after the later ofployer) and on any other related nondis-
pretation of existing law in determining January 1, 1999, or the 1999 legislativerimination issues affecting tax-exempt
which entities must be aggregated, witldate. During the remedial amendmenbrganizations. No comments were sub-
any further guidance applying prospecperiod, additional administrative relief mitted on behalf of tax-exempt organi-
tively for plan years beginning in or provided under Notice 92-36, 1992-2zations in response to Announcement

after 2001. C.B. 364, continues to be available95-48, and the Treasury and the Service
For plans maintained by tax-exempt Announcement 95-48 solicited com-have not identified any other unique
organizations, this notice— ments on the application of the nondischaracteristics of tax-exempt organiza-

« Extends the date for applying thecrimination requirements to governmentions that require special rules for apply-
regulations under 88 401(a)(4), 401(a)tal plans. Comments included discussioing 88 401(a)(4), 401(a)(5), 401(l),
(5), 401(l), 410(b), 414(r), and 414(s)of state law restrictions on modifying 410(b), 414(r), or 414(s) to plans main-
until the first plan year beginning on orbenefits for current employees and notethined by tax-exempt organizations
after October 1, 1997; that it may be difficult to identify the (other than nonelecting church plans).

« Extends the remedial amendmenappropriate governmental entity to be
period and other administrative relieftreated as the employer for purposes of
until the last day of the first plan yearnondiscrimination testing. For example, Under Announcement 95-48, in the
beginning on or after October 1, 1997;in the case of a state-wide plan coveringase of nonelecting church plans, the

+ Extends through the 1997 planmembers of a particular occupatiorregulations under §§8 401(a)(4), 401(a)-
year the relief under existing regulationgsuch as public school teachers), queg5), 401(l), and 414(s) apply to plan
permitting employees of certain tax-tions have been raised whether the enyears beginning on or after January 1,
exempt entities to be disregarded imployers for testing purposes would bel999. For plan years beginning before
applying 8§ 410(b) to a & 401(k) planthe special districts (such as the schoahat effective date, a nonelecting church
maintained by a taxable entity; and districts), the local governments, orplan must be operated in accordance

+ Allows tax-exempt organizations other governmental entities. Commentsyith a reasonable, good faith interpreta-
until the 2001 plan year to apply, foralso raised the issue of whether deemebn of §§ 401(a)(4), 401(a)(5), 401(l),
nondiscrimination purposes, a reasonsatisfaction of § 401(a)(4) and § 410(b)and 414(s). The remedial amendment
able, good faith interpretation of existingby a governmental plan applies forperiod for nonelecting church plans was
law in determining which entities mustpurposes of certain requirements undesxtended in Announcement 95-48 to the
be aggregated, with any further guidanc& 401(k) and (m). last day of the first plan year beginning
applying prospectively for plan years on or after January 1, 1999. During the
beginning in or after 2001. remedial amendment period, additional
administrative relief provided under No-
Il. BACKGROUND Announcement 95-48 provides thattice 92-36 continues to be available.

in the case of plans maintained by

A. Governmental Plans tax-exempt organizations, other tharll. EXTENSION OF EFFECTIVE

Announcement 95-48, 1995-23 |.R.Bchurch plans described in § 410(c)(1)DATES
13, provides that, in the case of govern{B) (“nonelecting church plans”), the
mental plans described in § 414(d), theegulations under 88 401(a)(4), 401(a)-
regulations under 8 401(k) and (m) ap<{5), 401(l), 410(b), 414(r), and 414(s) Under the extension provided by this
ply to plan years beginning on or afterapply to plan years beginning on ornotice, in the case of governmental
the later of January 1, 1997, or 90 daysfter January 1, 1997. For plan yearglans, the regulations under 8§ 401(k)
after the opening of the first legislativebeginning before that effective date, and (m) apply only to plan years begin-
session beginning on or after January Iplan maintained by a tax-exempt organining on or after the later of October 1,
1997, of the governing body with au-zation must be operated in accordanc&997, or 90 days after the opening of
thority to amend the plan, if that bodywith a reasonable, good faith interpretathe first legislative session beginning on
does not meet continuously. The regulaton of 88 401(a)(4), 401(a)(5), 401(l), or after October 1, 1997, of the govern-
tions under 8§ 401(a)(4), 401(a)(26)410(b), 414(r), and 414(s). The remedialng body with authority to amend the
410(b), and 414(s) apply to plan yearsmendment period for plans maintaineghlan, if that body does not meet continu-
beginning on or after the later of Januby tax-exempt organizations was ex-ously. For plan years beginning before

9

C. Nonelecting Church Plans

B. Plans Maintained by Tax-
Exempt Organizations

A. Governmental Plans



this extended effective date, governmenS 401(a)(4) until the plan is amended taning before the applicable effective date,
tal plans are deemed to satisfy § 401(kfomply with that section. In addition, governmental plans are deemed to sat-
and (m). The special rule in § 1.402(a)for purposes of testing benefits, rightdsfy these provisions. Certain provisions
1(d)(3)(v) of the Income Tax Regula-and features for the first plan year inof 8 401(k) and (m) and the regulations
tions (providing an income tax deferralwhich the regulations under § 401(a)(4thereunder separately require that a plan,
for certain elective contributions) is ex-are effective, Notice 92—36 provides thabr certain aspects of a plan, satisfy
tended for the same period. The Treaany amendment made during the plag 401(a)(4) or 410(b). For example,
sury and the Service do not anticipatgear regarding eligibility for a benefit, 8 401(k)(3)(A)(i) requires that the em-
issuing any further guidance on theright or feature may be treated as if itployees eligible to benefit under a cash
application of the regulations underhad been in effect for the entire planor deferred arrangement satisfy § 410-
§ 401(k) and (m) to governmental plansyear. (b)(2). This notice clarifies that, for plan
prior to the effective date. years beginning before the later of Janu-
ary 1, 1999, or the 1999 legislative date,
a governmental plan is deemed to sat-
As noted above, under Announcemenisfy 8 401(a)(4) and § 410(b) for all
Under the extension provided by this95-48, administrative relief under No-purposes, including for purposes of
notice, in the case of plans maintainedice 92-36, including the remedial& 401(k) and (m). Thus, for example, a
by tax-exempt organizations (other tharamendment period, extends to the laggovernmental plan that is subject to
nonelecting church plans), the reguladay of the first plan year beginning on8 401(k) is deemed to satisfy § 401(k)-
tions under 88 401(a)(4), 401(a)(5)or after the later of January 1, 1999, o(3)(A)(i) without regard to whether the
401(l), 410(b), 414(r), and 414(s) applythe 1999 legislative date in the case ofjroup of eligible employees satisfies
only to plan years beginning on or aftergovernmental plans, and to the last dag 410(b)(1), and a governmental plan
October 1, 1997. For plan years beginef the first plan year beginning on orthat is subject to § 401(m) is deemed to
ning before this extended effective dateafter January 1, 1999, in the case osatisfy § 401(a)(4) and § 410(b) for
such plans must be operated in accomonelecting church plans. E)u)r(p;)ses of 8§ 1.401(m)-1(a)(2) and
dance with a reasonable, good faith I e)(4).
interpretation of these sections. The C. Elans I\t/l?)lntaln_edt_by Tax- 2. Special Testing Rule
Treasury and the Service do not antici- xempt Lrganizations '
pate issuing any further guidance on the Under this notice, the remedial Under 88 1.410(b)-7(c)(4)(ii)(C),
application of the regulations underamendment period for plans maintained-401(k)-1(g)(11), and 1.401(m)-1(f)-
these sections to plans maintained bpy tax-exempt organizations (other thari14), in the case of a plan that covers
tax-exempt organizations prior to thenonelecting church plans) is extended t@mployees of more than one employer,
effective date. the last day of the first plan yearthe tests under § 401(k)(3) and
beginning on or after October 1, 19978 401(m)(2) must be applied on an
The additional administrative relief pro-employer-by-employer basis. As dis-
As noted above, under Announcemenvided under Notice 92-36 also appliegussed above, comments have noted that
95-48, in the case of nonelecting churclthrough this extended remedial amendit may be difficult to identify the appro-
plans, the regulations under §§ 401(a)ment period. Thus, in the case of a plariate employer for purposes of testing a
(4), 401(a)(5), 401(l), and 414(s) do notwith a plan year of October 1 throughplan that covers employees of different

B. Governmental Plans and
B. Plans Maintained by Tax- Nonelecting Church Plans
Exempt Organizations

C. Nonelecting Church Plans

apply until the 1999 plan year. September 30, any amendments requiregPvernmental entities. Under this notice,

to comply with the regulations underfor plan years beginning before the later
IV. EXTENSION OF REMEDIAL §§ 401(a)(4), 401(a)(5), 401(l), 410(b),of January 1, 1999, or the 1999 legisla-
AMENDMENT PERIOD AND 414(r), and 414(s) for the plan yeartive date, in applying the tests under
ADMINISTRATIVE RELIEF beginning October 1, 1997’ must be§ 401('()(3) and § 401(m)(2) to a gov-

i i made by September 30, 1998. In th&mmental plan the employees covered
A. Remedial - Amendment Period case of a plan using a calendar pla®y the plan may be treated as employed
Notice 92-36 and Announcementyear, these regulations are first effectivdy a single governmental employer.
95-48 set forth the remedial amendmenfor the 1998 plan year, and any amendThus, the tests under § 401(k)(3) and
period described in § 401(b) applicablements required to comply with these8 401(m)(2) may be applied to a gov-
to governmental plans and plans mainregulations for that year must be mad@rnmental plan on a plan-wide basis,
tained by tax-exempt organizations. Theyy December 31, 1998. notwithstanding the fact that the plan
remedial amendment period is the pe- may cover employees of more than one
riod during which a plan may beV. SPECIAL RULES FOR § 401(k) governmental employer.
amended retroactively to comply withAND (m) PLANS
certain plan qualification requirements.
Notice 92—-36 makes additional adminis-
trative relief available during the reme- 1. Application of 88 401(a)(4) and
dial amendment period. For example410(b) Some employers consist of tax-
the transition relief under Alternative Il As noted above, for governmentalexempt entities and taxable entities that
D of Notice 88-131, 1988-2 C.B. 546,plans, the regulations under 88 401(a)must be aggregated under § 414(b) or
applies. This permits, during the reme{4), 401(a)(26), 410(b), and 414(s) applyc) in determining whether a plan is
dial amendment period, the continuedo plan years beginning on or after thequalified. Under § 401(k)(4)(B), prior to
accrual of certain benefits under a platater of January 1, 1999, or the 199dts amendment by § 1426 of the Small
that would otherwise fail to comply with legislative date. For plan years beginBusiness Job Protection Act of 1996
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B. Plans Maintained by Controlled
A. Governmental Plans Groups Consisting of Tax-
Exempt and Taxable Entities



(““SBJFPA”), tax-exempt organizations
were precludel from establishig plans
that included qualified cas or deferred
arrangemeist unde § 401(k) Thus an
employe that included both taxabk and
tax-exemp entities was only permitted
to maintan a plan tha included a
qualified cah or deferra arrangement
unde § 401(K for the taxabk entities.
Howeve, the SBPA amendd § 401(k)-
(4)(B) to reped this prohibition and
permi tax-exemp entities to establish
suc plars for plan yeass beginnirg after
1996.

Specid— rules- are- provided- in
88 1.401(a)(26)-1(b)(¢ ad 1.410(b)-
6(g) for a qualified cash or deferred
arrangemeinunde § 401(K for the em-
ployees of a taxabk entity tha mug be
aggregaté with a tax-exemp entity.
Unde thes specid rules if certain
requiremerg are met, the employes of
the tax-exemp entity tha are precluded
from being coverdal in the qualified cash
or deferrel arrangemenmay be disre-
gardel when determinig whethe the
arrangemein maintaing by the taxable
entity- satisfiess 8§ 401(a)(26- or
8 410(b) The specia rules apply only
to employes whos employe is pre-
cluded unde § 401(k)(4)(B from main-
taining a qualified ca$h or deferred
arrangement.

Beginnirg in 1997, thes specid rules
would no longe apply becaus employ-
ees of a tax-exemp entity are permitted
to be covera by a qualified cah or
deferrel arrangementThe Treasuy and
the Servie recogniz tha this change
presernd practicd issues for employers
consistirg of both tax-exemp ard tax-
able entities as they conside possible
redesig of their retiremen prograns in
light of 8 1426 of the SBJPPA. Conse-
quently, this notice extend the relief
provided under § 1.41Qb)-6(g) for
thee employes through the 1997 plan
yea. Throuch the 1997 plan yea only,
thee employes may continte to disre-
gad employes of tax-exemp entities
when testirg a qualified cas or deferred
arrangemein maintainel by a taxable
entity in accordane with & 1.410(b)—
6(9)-

Sectin 142 of the SBFPA provides
that beginnirg in the 1997 plan yea,
§ 401(a)(26 applies only to defined
beneft plans Accordingly, it is not
necessar to exterd the relief provided
by § 1.401(a)(26)-1(b)(# with respect
to § 401(a)(26).

VI. 403(h PLANS

Notice 89-23 19891 C.B. 654, dis-
cusss the nondiscriminatio require-
mens unde § 403(b)(12)(A for annu-
ity contracts custodid accounts or
retiremen income accouns purchased
unde plars eligible for favorabk tax
treatmen unde § 403(H (*403(b
plans’). Sectim 403(b)(12)(A)() pro-
vides that with respet to nonelective
contributions a 403( plan mug meet
the requiremerg of 88 401(a)(4) (5),
(17) ard (26), 401(m) ard 410(b) No-
tice 89-23 provides tha § 403(b)(19 is
satisfied if an employe operats its
403(h plan in accordane with a rea-
sonable goad faith interpretation of
§ 403(b)(12) As provided in Announce-
mert 95-48 until further guidane is
issued employes maintainirg 403(b)
plars may continte to rely on Notice
89-23 Howeve, employes maintaining
403(H plars may not contine to rely
on a reasonablegoad faith interpreta-
tion of § 401(a)(17) but mug comply
with the regulatiors unde § 401(a)(17)
as of the applicabé effective dates set
forth in § 1.401(a)(17)-1(d)Of course,
for the periad for which a qualified plan
is deeme to satisy ary particula statu-
tory nondiscriminatio requirement the
nonelectiv contributiors unde a gov-
ernmenth 403(h plan also are deemed
to satis¥ that requirement.

VIl . APPLICATION OF § 414(b)
AND (c)

Until further guidane is issued gov-
ernmens and tax-exemp organizations
(including churche} may apply a rea-
sonable goad faith interpretation of ex-
isting law in determinirg which entities
mug be aggregate unde § 414(hH and
(c). Any further guidane will be applied
on a prospectie base only and will not
be effective before plan yeas beginning
in 2001.

The Treasuy ard the Servie invite
specific suggestiona for an aggregation
standad or standard appropria¢ for
tax-exemp organizatios unde § 414-
(b), (c) ard (0). In particula, comments
are requestd on the appropriatenes of
the standard described in Sectbn
V.B.2a of Notice 89-23 unde which
two entities are in the sane controlled
groy if at leag 80% of the directors,
trustes or othe individud membes of
one entitys governirg body are either
representative of or directy or indi-
rectly control or are controlled by, the
othe entity. Howeve, becaus questions
have- arisen- as- to~ whether- this

standad would be appropria¢ and sufi-
ciert in all circumstancesthe Treasury
ard the Servie interd to conside alter-
native and additiona standard as well.

VIII . COMMENTS

Commens or suggestios in response
to this notice shoull be submittel by
April 30, 1997, ard shoull be addressed
to: CC:DOM:CORPT:R (Notice 96-64),
Roam 5226 Internd Revene Service,
POB 7604 Ben Franklin Station Wash-
ington, D.C. 20044 Alternatively, tax-
payes may hand-delive commens be-
tween the hours of 8 a.m and 5 p.m. to:
CC:DOM:CORPT:R (Notice 96-64)
Couria’s desk Internd Revene Se-
vice, 1111 Constitution Ave, NW, Wash-
ington, DC, or may submi comments
electronicaly via the IRS internd site at
http://lwww.irs.ustreas.gov/prod/tax_regs/
comments.html.

IX. EFFECT ON OTHER
DOCUMENTS

Notice 89— ard Notice 92-3F% are
modified.

DRAFTIN G INFORM ATION

The principd autha of this notice is
Diare S. Bloom of the Employee Plans
Division. For further information regard-
ing this notice plea® contat¢ the Em-
ployee Plars Division’s taxpaye assis-
tane telephor servie at (202 622-
6074 or (202 622-6075 betwea the
hours of 1:30 p.m. ard 4 p.m. Eastern
Time, Monday throuch Thursdg, or Ms.
Bloom at (202) 622—6214 Alternatively,
pleag conta¢ Patrica McDermot of
the Office of the Associae Chief Coun-
sd (Employee Benefis and Exemg Or-
ganization} at (202 622-6030 (These
telepho® numbes are not toll-free.)




