Excise Taxes on Excess Benefit
Transactions Engaged in by Certain
Tax-Exempt Organizations

Notice 96-46

This notice summarize certan as-
pecs of Taxpaye Bill of Rights 2
relatel to excie taxes on exces benefit
transactios involving organizatiors de-
scribed in § 501(c)(3 (excep private
foundation} ard § 501(c)(4) Taxpayer
Bill of Rights 2, Puh L. No. 104-168,
110 Stat 1452 (TBOR2 was enacted
July 30, 1996 This notice also provides
guidane with respet to the filing of
returrs for thes excie taxes ard solic-
its commens to be considerd in draft-
ing future guidance See Notice 96-47,
page 8, this Bulletin, for aspec of
TBOR2 relatad to the expres prohibi-
tion of private inuremen for § 501(c)-
(4) organizations and Notice 96-48,
pag 9 , this Bulletin, for disclosure
requiremerg for, and increass in ce-
tain penaltiss on, exemp organizations
generaly.

I. In General

Sectiom 1311(8) of TBOR2 creates
new 8 4958 which imposs excise
taxes on exces beneft transactionsAn
exces benefit transaction subjed¢ to
tax unde § 493 is ary transactio in
which an econome beneft is provided

by- an- organization- described- in
§ 501(c)(3 (excep for a private foun-
datior) or § 501(c)(4 directly or indi-
rectly to, or for the use of, arny disquali-
fied persa if the value of the economic
beneft provided exceed the value of
the consideratia (including the perfar-
mane of service$ receivel for provid-
ing the benefit A disqualified perso is
ary persm who was at ary time during
the 5-yea periad endirg on the dae of
the exces beneft transactionin a posi-
tion to exerci® substantih influence
ove the affairs of the organization.
Disqualified persors also include family
membes and certan entities in which at
leag 35 percen of the contrd or benefi-
cial interess are held by persoms de-
scribad in the precedilg sentence An
organization manage is an officer,
directa, trustee or ary individud hav-
ing powerss or responsibilitis similar to
those of an officer, directa, or trustee.

Sectic 4938 imposes three taxes The
first tax is equad to 25 percen of the
exces beneft amount and is to be paid
by any disqualified persm who engages
inm an-~ exces benefi- transactio
(8 4958(a)(1)) The secoml tax is equal
to 200 percem of the exces benefit
amount ard is to be paid by any
disqualified persa if the exces benefit
transactio is nat correctel within the
taxabe periad (8 4958(b)) The third
tax is equd to 10 percen of the excess
beneft amount ard is to be paid by any
organizatim manage who knowingly
participats in an exces beneft transac-
tion (8 4958(a)(2)) With respet to any
one exces beneft transactionthe maxi-
mum amoun of this third tax may not
exceel $10,000.

Il. Effective Date for Excie Taxes

The new § 4933 excise taxes apply to
exces beneft transactios occurrirg on
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or after Septembe 14, 1995 They do
not apply, howeve, to ary beneft aris-
ing from a transactio pursuam to any
written contra¢ tha was binding on
Septembe 13, 1995 ard continueal in
force throudh the time of the transac-
tion.

Ill. Returns for
Taxes

Payment of Exdse

Charities ard othe persois liable for
certan Chapte 41 or Chapte 42 excise
taxes mug fil e returrs on Fom 4720 to
calculae ard repot the taxes due The
Treasuy Departmen will isswe regula-
tions providing tha disqualified persons
and organization manages (or their 35
percen controlled entitieg liable for
§ 493 excie taxes on exces benefit
transactios are requiraed to file an an-
nud retum on Form 4720 For excess
beneft transactios tha occurra after
Septembe 13, 1995 in a taxabk year
endirg before Decembe 31, 1996 the
persois liable for paymen of the excise
taxes mug use the 19% Fom 4720 to
calculae and repot thos taxes The
Servie will revie Form 4720 for tax-
able yeass endirg on or after December
31, 1996.

The Treasuy Departmeh will also
isste regulatiors which will provide that
returrs on Fom 4720 for taxabk years
endirg after Septembe13, 1995 ard on
or before July 30, 19% (the dae of
TBORZs enactment) will be due on
Decembe 15, 1996 Returrs for taxable
yeass endirg after July 30, 1996 will be
due on the 15th day of the fifth month
following the close of that taxabk yea.

The persa filing shout clearly mark
the top of the 19% Fom 4720 that it is
for paymen of § 493 excie taxes Use
Pat 1I-A, columrs (a), (b), ard (h) to
repot information abou the person(s)
liable and the amoun of the tax use



Schedug A columrs (b), (c), (e), and (f) formation regardirg this notice contact
(if a transactio with a disqualified Ms. Hang/ on (202 622-429 (not a
person using the 25 percen tax rate) or toll-free call).

(b), (c), (e), ard (g) (if a transaction
with an organization manage usirg the
10 percen tax rat@ to provide other
information requestd abou the transac-
tion.

IV. Reportirg Requiemens for § 4958
Excie Taxes

Sectim 1312(3 of TBOR2 amends
§ 6033(h to require § 501(c)(3 organi-
zatiors to repot the amouns of the
taxes paid unde § 4953 with respet to
exces beneft transactios involving the
organization as well as ary othe infor-
mation the Secretay may requir con-
ceming those transadions. Sedion
6033(f) is also amendd to impos the
sane filing requiremerg on § 501(c)(4)
organizations Thee amendmergt only
appl to returrs for taxabk yeass begin-
ning after July 30, 1996 Accordingl,
affected organizatios do not hawe to
include information on taxes paid under
8§ 4958 or ary othea information that
may be requiral with respet to excess
beneft transactionson their returrs for
taxabk yeas beginnirg before July 31,
1996.

V. Commerg on Future Guidan® In-
vited

The Servie invites commens on the
amendmerst mack by § § 1311(g and
1312 of TBOR2 (new § 493 ard re-
porting requiremerg relatel to those
excie taxes) The Servie will consider
thee commens in drafting future guid-
ance In orde to isswe this guidance
promptl, the Servie requess that writ-
ten commens be submittel by Decem-
be 12, 1996 Serd submissios to:
CC:DOM:CORP:R (Notice 96-49,
Roam 5226 Internd Revene Service,
POB 7604 Ben Franklin Station Wash-
ington, DC 20044 Submissios may be
hand-deliverd betwea the hours of 8
a.m ard 5 p.m to: CC:DOM:CORP:R
(Notice 96—46) Courig’s Desk Internal
Revene Service 1111 Constitution Av-
enue NW, Washington DC. Alterna-
tively, taxpayes may submi comments
electronical}y via the Internd directly to
the IRS interng site at http://www.irs.
ustreas.gov/pod/tax_regs/comments.
html.

The principd autha of this notice is
Phyllis Haney of the Office of Associate
Chief Counsé (Employee Benefis and
Exemp Organizations) For further in-



