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Introduction
When you file a joint income tax return, the law makes both
you and your spouse responsible for the entire tax liability.
This is called joint and several liability. Joint and several
liability applies not only to the tax liability you show on the
return but also to any additional tax liability the IRS deter-
mines to be due, even if the additional tax is due to income,
deductions, or credits of your spouse or former spouse.
You remain jointly and severally liable for the taxes, and
the IRS still can collect from you, even if you later divorce
and the divorce decree states that your former spouse will
be solely responsible for the tax.

In some cases, a spouse (or former spouse) will be
relieved of the tax, interest, and penalties on a joint tax
return. Three types of relief are available to married per-
sons who filed joint returns.

1. Innocent spouse relief.

2. Separation of liability relief.

3. Equitable relief.

Married persons who did not file joint returns, but who
live in community property states, may also qualify for
relief. See Community Property Laws, later.

This publication explains these types of relief, who may
qualify for them, and how to get them. You can also use the
Innocent Spouse Tax Relief Eligibility Explorer at www.irs.
gov to see if you qualify for innocent spouse relief. Click on
“Individuals,” “Tax Information for Innocent Spouses,” and
“Explore if you are an Eligible Innocent Spouse.”

Get forms and other information What this publication does not cover. This publication
does not discuss injured spouse relief. You are an injuredfaster and easier by:
spouse if your share of the overpayment shown on yourInternet • www.irs.gov joint return was, or is expected to be, applied (offset)
against your spouse’s legally enforceable past-due federal
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taxes, state income taxes, child or spousal support pay-
ments, or a federal nontax debt, such as a student loan. If How To Request Relief
you are an injured spouse, you may be entitled to receive a
refund of your share of the overpayment. For more infor- File Form 8857 to ask the IRS for the types of relief
mation, get Form 8379, Injured Spouse Allocation. discussed in this publication. If you are requesting relief for

more than three tax years, you must file an additional Form
8857.Comments and suggestions. We welcome your com-

The IRS will review your Form 8857 and let you know ifments about this publication and your suggestions for
you qualify.future editions.

A completed Form 8857 is shown later.You can write to us at the following address:

When to file Form 8857. You should file Form 8857 asInternal Revenue Service
soon as you become aware of a tax liability for which you

Individual Forms and Publications Branch believe only your spouse or former spouse should be held
SE:W:CAR:MP:T:I responsible. The following are some of the ways you may
1111 Constitution Ave. NW, IR-6526 become aware of such a liability.
Washington, DC 20224

• The IRS is examining your tax return and proposing
to increase your tax liability.

We respond to many letters by telephone. Therefore, it • The IRS sends you a notice.
would be helpful if you would include your daytime phone
number, including the area code, in your correspondence. You must file Form 8857 no later than two years after the

You can email us at *taxforms@irs.gov. (The asterisk date on which the IRS first attempted to collect the tax from
you after July 22, 1998. (But see the Caution below for anmust be included in the address.) Please put “Publications
exception.) For this reason, do not delay filing because youComment” on the subject line. Although we cannot re-
do not have all the documentation.spond individually to each email, we do appreciate your

Collection activities that may start the 2-year period are:feedback and will consider your comments as we revise
our tax products. • The IRS offset your income tax refund against an

amount you owed on a joint return for another yearOrdering forms and publications. Visit www.irs.gov/
and the IRS informed you about your right to fileformspubs to download forms and publications, call
Form 8857.1-800-829-3676, or write to the address below until May

19, 2008, and receive a response within 10 days after your • The filing of a claim by the IRS in a court proceeding
request is received. in which you were a party or the filing of a claim in a

proceeding that involves your property. This includes
the filing of a proof of claim in a bankruptcy proceed-National Distribution Center
ing.P.O. Box 8903

• The filing of a suit by the United States against youBloomington, IL 61702-8903
to collect the joint liability.

• The issuance of a section 6330 notice, which notifiesAfter May 19, 2008, use the following address:
you of the IRS’ intent to levy and your right to a
collection due process (CDP) hearing. The collec-

Internal Revenue Service tion-related notices include, but are not limited to,
Letter 11 and Letter 1058.1201 N. Mitsubishi Motorway

Bloomington, IL 61704-6613

If you are requesting relief based on community
property laws, a different filing deadline applies.Questions about innocent spouse relief.
For details, see Community Property Laws, later.CAUTION

!
The IRS can help you with your request for inno-
cent spouse relief. If you are working with an IRS
employee, you can ask that employee, or you can Form 8857 filed by or on behalf of a decedent. An

call 866-897-4270. executor (including any other duly appointed representa-
tive) may pursue a Form 8857 filed during the decedent’s
lifetime. An executor (including any other duly appointedUseful Items
representative) may also file Form 8857 as long as theYou may want to see:
decedent satisfied the eligibility requirements while alive.
For purposes of separation of liability relief (discussedForms (and instructions)
later), the decedent’s marital status is determined on the

❏ 8857 Request for Innocent Spouse Relief earlier of the date relief was requested or the date of death.

Page 2 Publication 971 (April 2008)
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Situations in which you are not entitled to relief. You him or her of its preliminary and final determinations re-
are not entitled to innocent spouse relief for any tax year to garding your request for relief.
which the following situations apply. However, to protect your privacy, the IRS will not dis-

close your personal information (for example, your current
1. In a final decision dated after July 22, 1998, a court name, address, phone number(s), information about your

considered whether to grant you relief from joint lia- employer, your income or assets) or any other information
bility and decided not to do so. that does not relate to making a determination about your

request for relief from liability.2. In a final decision dated after July 22, 1998, a court
did not consider whether to grant you relief from joint If you petition the Tax Court (explained below),
liability, but you meaningfully participated in the pro- your spouse or former spouse may see your
ceeding and could have asked for relief. personal information.CAUTION

!
3. You entered into an offer in compromise with the

IRS. Tax Court Review of Request
4. You entered into a closing agreement with the IRS

After you file Form 8857, you may be able to petition (ask)that disposed of the same liability for which you want
the United States Tax Court to review your request forto seek relief.
relief in the following two situations.

Exception for agreements relating to TEFRA part-
1. The IRS sends you a final determination letter re-nership proceedings. You may be entitled to relief, dis-

garding your request for relief.cussed in (4) earlier, if you entered into a closing
agreement for both partnership items and nonpartnership 2. You do not receive a final determination letter from
items, while you were a party to a pending TEFRA partner- the IRS within six months from the date you filed
ship proceeding. (TEFRA is an acronym that refers to the Form 8857.
“Tax Equity and Fiscal Responsibility Act of 1982” that
prescribed the tax treatment of partnership items.) You are If you seek equitable relief for an underpaid tax,
not entitled to relief for the nonpartnership items, but you you will be able to get a Tax Court review of your
will be entitled to relief for the partnership items (if you request only if the tax arose or remained unpaidCAUTION

!
otherwise qualify). on or after December 20, 2006.

The United States Tax Court is an independent judicialTransferee liability not affected by innocent spouse
body and is not part of the IRS.relief provisions. The innocent spouse relief provisions

You must file a petition with the United States Tax Courtdo not affect tax liabilities that arise under federal or state
in order for it to review your request for relief. You must filetransferee liability or property laws. Therefore, even if you
the petition no later than the 90th day after the date theare relieved of the tax liability under the innocent spouse
IRS mails its final determination notice to you. If you do notrelief provisions, you may remain liable for the unpaid tax,
file a petition, or you file it late, the Tax Court cannot reviewinterest, and penalties to the extent provided by these
your request for relief.laws.

You can get a copy of the rules for filing a petition
Example. Herb and Wanda timely filed their 2004 joint by writing to the Tax Court at the following ad-

income tax return on April 15, 2005. Herb died in March dress.
2006, and the executor of Herb’s will transferred all of the United States Tax Court
estate’s assets to Wanda. In February 2007, the IRS as- 400 Second Street, NW
sessed a deficiency for the 2004 return. The items causing Washington, DC 20217
the deficiency belong to Herb. Wanda is relieved of the
deficiency under the innocent spouse relief provisions, and Or you can visit the Tax Court’s website at www.
Herb’s estate remains solely liable for it. However, the IRS ustaxcourt.gov.
may collect the deficiency from Wanda to the extent per-
mitted under federal or state transferee liability or property
laws.

Community Property LawsThe IRS Must Contact Your Spouse or
You must generally follow community property laws whenFormer Spouse
filing a tax return if you are married and live in a community

By law, the IRS must contact your spouse or former property state. Community property states are Arizona,
spouse. There are no exceptions, even for victims of California, Idaho, Louisiana, Nevada, New Mexico, Texas,
spousal abuse or domestic violence. Washington, and Wisconsin. Generally, community prop-

We will inform your spouse or former spouse that you erty laws require you to allocate community income and
filed Form 8857 and will allow him or her to participate in expenses equally between both spouses. However, com-
the process. If you are requesting relief from joint and munity property laws are not taken into account in deter-
several liability on a joint return, the IRS must also inform mining whether an item belongs to you or to your spouse

Publication 971 (April 2008) Page 3
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(or former spouse) for purposes of requesting any relief know of the item of community income. Not knowing the
from liability. specific amount is not a basis for relief.

Reason to know. The IRS will consider all facts and
Relief for Married Persons Who Did circumstances in determining whether you had reason to

know of an item of community income. The facts andNot File Joint Returns
circumstances include:

Married persons who live in community property states, but
• The nature of the item of community income and thewho did not file joint returns, have two ways to get relief.

amount of the item relative to other income items.

• The financial situation of you and your spouse (orRelief From Liability Arising From
former spouse).Community Property Law

• Your educational background and business experi-
You are not responsible for the tax relating to an item of ence.
community income if all the following conditions exist.

• Whether the item of community income represented
1. You did not file a joint return for the tax year. a departure from a recurring pattern reflected in prior

years’ returns (for example, omitted income from an2. You did not include the item of community income in
investment regularly reported on prior years’ re-gross income.
turns).

3. The item of community income you did not include is
one of the following:

Indications of unfairness for liability arising from com-
munity property law. The IRS will consider all of the factsa. Wages, salaries, and other compensation your

spouse (or former spouse) received for services and circumstances of the case in order to determine
he or she performed as an employee. whether it is unfair to hold you responsible for the under-

stated tax due to the item of community income.b. Income your spouse (or former spouse) derived
The following are examples of factors the IRS will con-from a trade or business he or she operated as a

sider.sole proprietor.

• Whether you received a benefit, either directly orc. Your spouse’s (or former spouse’s) distributive
indirectly, from the omitted item of community in-share of partnership income.
come (defined below).

d. Income from your spouse’s (or former spouse’s)
• Whether your spouse (or former spouse) desertedseparate property (other than income described in

you.(a), (b), or (c)). Use the appropriate community
property law to determine what is separate prop- • Whether you and your spouse have been divorced
erty. or separated.

e. Any other income that belongs to your spouse (or
former spouse) under community property law. For other factors see Factors for Determining Whether To

Grant Equitable Relief on page 8.4. You establish that you did not know of, and had no
reason to know of, that community income. See Ac- Benefit from omitted item of community income. A
tual knowledge or reason to know, below. benefit includes normal support, but does not include de

minimis (small) amounts. Evidence of a direct or indirect5. Under all facts and circumstances, it would not be
benefit may consist of transfers of property or rights tofair to include the item of community income in your
property, including transfers received several years aftergross income. See Indications of unfairness for liabil-
the filing of the return.ity arising from community property law, later.

For example, if you receive property, including life insur-
ance proceeds, from your spouse (or former spouse) and

Actual knowledge or reason to know. You knew or had the property is traceable to omitted items of community
reason to know of an item of community income if: income attributable to your spouse (or former spouse), you

are considered to have benefitted from those omitted items• You actually knew of the item of community income,
of community income.or

• A reasonable person in similar circumstances would
have known of the item of community income. Equitable Relief

If you do not qualify for the relief described above and areAmount of community income unknown. If you are
now liable for an underpaid or understated tax you believeaware of the source of the item of community income or the
should be paid only by your spouse (or former spouse),income-producing activity, but are unaware of the specific
you may request equitable relief (discussed later).amount, you are considered to know or have reason to

Page 4 Publication 971 (April 2008)



Page 5 of 23 of Publication 971 13:53 -  2-APR-2008

The type and rule above prints on all proofs including departmental reproduction proofs. MUST be removed before printing.

How and When To Request Relief Erroneous Items
You request relief by filing Form 8857, as discussed ear- Erroneous items are either of the following.
lier. Fill in Form 8857 according to the instructions.

1. Unreported income. This is any gross income itemFor relief from liability arising from community property
received by your spouse (or former spouse) that islaw, you must file Form 8857 no later than 6 months before
not reported.the expiration of the period of limitations on assessment

2. Incorrect deduction, credit, or basis. This is any(including extensions) against your spouse for the tax year
improper deduction, credit, or property basis claimedfor which you are requesting relief. However, if the IRS
by your spouse (or former spouse).begins an examination of your return during that 6-month

period, the latest time for requesting relief is 30 days after The following are examples of erroneous items.
the examination begins. The period of limitation on assess-

• The expense for which the deduction is taken wasment is the amount of time, generally three years, that the
never paid or incurred. For example, your spouse, aIRS has from the date you filed the return to assess taxes
cash-basis taxpayer, deducted $10,000 of advertis-that you owe.
ing expenses on Schedule C of your joint Form
1040, but never paid for any advertising.

• The expense does not qualify as a deductible ex-Innocent Spouse Relief pense. For example, your spouse claimed a busi-
ness fee deduction of $10,000 that was for theBy requesting innocent spouse relief, you can be relieved
payment of state fines. Fines are not deductible.

of responsibility for paying tax, interest, and penalties if
• No factual argument can be made to support theyour spouse (or former spouse) improperly reported items

deductibility of the expense. For example, youror omitted items on your tax return. Generally, the tax,
spouse claimed $4,000 for security costs related to ainterest, and penalties that qualify for relief can only be
home office, which were actually veterinary and foodcollected from your spouse (or former spouse). However,
costs for your family’s two dogs.you are jointly and individually responsible for any tax,

interest, and penalties that do not qualify for relief. The IRS
can collect these amounts from either you or your spouse

Actual Knowledge or Reason To(or former spouse).

You must meet all of the following conditions to qualify Know
for innocent spouse relief.

You knew or had reason to know of an understated tax if:
1. You filed a joint return. • You actually knew of the understated tax, or
2. There is an understated tax on the return that is due • A reasonable person in similar circumstances would

to erroneous items (defined later) of your spouse (or have known of the understated tax.
former spouse).

3. You can show that when you signed the joint return Actual knowledge. If you actually knew about an errone-
you did not know, and had no reason to know, that ous item that belongs to your spouse (or former spouse),
the understated tax existed (or the extent to which the relief discussed here does not apply to any part of the
the understated tax existed). See Actual Knowledge understated tax due to that item. You and your spouse (or
or Reason To Know, later. former spouse) remain jointly liable for that part of the

understated tax. For information about the criteria for de-4. Taking into account all the facts and circumstances,
termining whether you actually knew about an erroneousit would be unfair to hold you liable for the under-
item, see Actual Knowledge later under Separation ofstated tax. See Indications of Unfairness for Innocent
Liability Relief.Spouse Relief, later.

Reason to know. If you had reason to know about anA request for innocent spouse relief will not be granted if
erroneous item that belongs to your spouse (or formerthe IRS proves that you and your spouse (or former
spouse), the relief discussed here does not apply to anyspouse) transferred property to one another as part of a
part of the understated tax due to that item. You and yourfraudulent scheme. A fraudulent scheme includes a
spouse (or former spouse) remain jointly liable for that partscheme to defraud the IRS or another third party, such as a
of the understated tax.creditor, ex-spouse, or business partner.

The IRS will consider all facts and circumstances in
determining whether you had reason to know of an under-Understated Tax stated tax due to an erroneous item. The facts and circum-
stances include:You have an understated tax if the IRS determined that

your total tax should be more than the amount that was • The nature of the erroneous item and the amount of
actually shown on your return. the erroneous item relative to other items.

Publication 971 (April 2008) Page 5
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• The financial situation of you and your spouse (or Significant benefit. A significant benefit is any benefit in
former spouse). excess of normal support. Normal support depends on

your particular circumstances. Evidence of a direct or indi-• Your educational background and business experi-
rect benefit may consist of transfers of property or rights toence.
property, including transfers that may be received several

• The extent of your participation in the activity that years after the year of the understated tax.
resulted in the erroneous item.

Example. You receive money from your spouse that is• Whether you failed to ask, at or before the time the
beyond normal support. The money can be traced to yourreturn was signed, about items on the return or omit-
spouse’s lottery winnings that were not reported on yourted from the return that a reasonable person would
joint return. You will be considered to have received aquestion.
significant benefit from that income. This is true even if

• Whether the erroneous item represented a departure your spouse gives you the money several years after he or
from a recurring pattern reflected in prior years’ re- she received it.
turns (for example, omitted income from an invest-
ment regularly reported on prior years’ returns).

Separation of Liability Relief
Partial relief when a portion of erroneous item is un-

Under this type of relief, the understated tax (plus interestknown. You may qualify for partial relief if, at the time you
and penalties) on your joint return is allocated between youfiled your return, you had no knowledge or reason to know
and your spouse (or former spouse). The understated taxof only a portion of an erroneous item. You will be relieved
allocated to you is generally the amount you are responsi-of the understated tax due to that portion of the item if all
ble for.other requirements are met for that portion.

This type of relief is available only for unpaid liabilities
resulting from the understated tax. Refunds are not al-Example. At the time you signed your joint return, you
lowed.knew that your spouse did not report $5,000 of gambling

To request separation of liability relief, you must havewinnings. The IRS examined your tax return several
filed a joint return and meet either of the following require-months after you filed it and determined that your spouse’s
ments at the time you file Form 8857.unreported gambling winnings were actually $25,000. You

established that you did not know about, and had no • You are no longer married to, or are legally sepa-
reason to know about, the additional $20,000 because of rated from, the spouse with whom you filed the joint
the way your spouse handled gambling winnings. The return for which you are requesting relief. (Under this
understated tax due to the $20,000 will qualify for innocent rule, you are no longer married if you are widowed.)
spouse relief if you meet the other requirements. The

• You were not a member of the same householdunderstated tax due to the $5,000 of gambling winnings
(explained below) as the spouse with whom you filedyou knew about will not qualify for relief.
the joint return at any time during the 12-month per-
iod ending on the date you file Form 8857.Indications of Unfairness for Innocent

Spouse Relief
Members of the same household. You and your spouse
are not members of the same household if you are livingThe IRS will consider all of the facts and circumstances of
apart and are estranged. However, you and your spousethe case in order to determine whether it is unfair to hold
are considered members of the same household if any ofyou responsible for the understated tax.
the following conditions are met.The following are examples of factors the IRS will con-

sider. 1. You and your spouse reside in the same dwelling.
• Whether you received a significant benefit (defined 2. You and your spouse reside in separate dwellings

below), either directly or indirectly, from the under- but are not estranged, and one of you is temporarily
stated tax. absent from the other’s household as explained in (3)

below.• Whether your spouse (or former spouse) deserted
you. 3. Either spouse is temporarily absent from the house-

hold and it is reasonable to assume that the absent• Whether you and your spouse have been divorced
spouse will return to the household, and the house-or separated.
hold or a substantially equivalent household is main-• Whether you received a benefit on the return from tained in anticipation of the absent spouse’s return.

the understated tax. Examples of temporary absences include absence
For other factors, see Factors for Determining Whether To due to imprisonment, illness, business, vacation, mili-
Grant Equitable Relief later under Equitable Relief. tary service, or education.
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Burden of proof. You must be able to prove that you treated on the tax return. For example, if you knew that
meet all of the requirements for separation of liability relief your spouse received dividend income, relief is not avail-
(except actual knowledge) and that you did not transfer able for that income even if you did not know it was taxable.
property to avoid tax (discussed later). You must also

Example. Bill and Karen Green filed a joint return show-establish the basis for allocating the erroneous items.
ing Karen’s wages of $50,000 and Bill’s self-employment
income of $10,000. The IRS audited their return and foundLimitations on Relief
that Bill did not report $20,000 of self-employment income.
The additional income resulted in a $6,000 understatedEven if you meet the requirements discussed previously, a
tax, plus interest and penalties. After obtaining a legalrequest for separation of liability relief will not be granted in
separation from Bill, Karen filed Form 8857 to requestthe following situations.
separation of liability relief. The IRS proved that Karen• The IRS proves that you and your spouse (or former actually knew about the $20,000 of additional income at

spouse) transferred assets to one another as part of the time she signed the joint return. Bill is liable for all of the
a fraudulent scheme. A fraudulent scheme includes understated tax, interest, and penalties because all of it
a scheme to defraud the IRS or another third party, was due to his unreported income. Karen is also liable for
such as a creditor, ex-spouse, or business partner. the understated tax, interest, and penalties due to the

$20,000 of unreported income because she actually knew• The IRS proves that at the time you signed your joint
of the item. The IRS can collect the entire $6,000 plusreturn, you had actual knowledge (explained below)
interest and penalties from either Karen or Bill becauseof any erroneous items giving rise to the deficiency
they are jointly and individually liable for it.that were allocable to your spouse (or former

spouse). For the definition of erroneous items, see
Factors supporting actual knowledge. The IRS mayErroneous Items earlier under Innocent Spouse Re-
rely on all facts and circumstances in determining whetherlief.
you actually knew of an erroneous item at the time you

• Your spouse (or former spouse) transferred property signed the return. The following are examples of factors
to you to avoid tax or the payment of tax. See Trans- the IRS may use.
fers of Property To Avoid Tax, later. • Whether you made a deliberate effort to avoid learn-

ing about the item in order to be shielded from liabil-
ity.Actual Knowledge

• Whether you and your spouse (or former spouse)The relief discussed here does not apply to any part of the
jointly owned the property that resulted in the errone-understated tax due to your spouse’s erroneous items of
ous item.which you had actual knowledge. You and your spouse

remain jointly and severally liable for this part of the under-
stated tax. Exception for spousal abuse or domestic violence.

If you had actual knowledge of only a portion of an Even if you had actual knowledge, you may still qualify for
erroneous item, the IRS will not grant relief for that portion relief if you establish that:
of the item. • You were the victim of spousal abuse or domesticYou had actual knowledge of an erroneous item if:

violence before signing the return, and
• You knew that an item of unreported income was • Because of that abuse, you did not challenge thereceived. (This rule applies whether or not there was

treatment of any items on the return because youa receipt of cash.)
were afraid your spouse (or former spouse) would

• You knew of the facts that made an incorrect deduc- retaliate against you.
tion or credit unallowable.

If you establish that you signed your joint return under• For a false or inflated deduction, you knew that the
duress (threat of harm or other form of coercion), then it isexpense was not incurred, or not incurred to the
not a joint return, and you are not liable for any tax shownextent shown on the tax return.
on that return or any tax deficiency for that return. How-
ever, you may be required to file a separate return for thatKnowledge of the source of an erroneous item is not
tax year. For more information about duress, see thesufficient to establish actual knowledge. Also, your actual
instructions for Form 8857.knowledge may not be inferred when you merely had a

reason to know of the erroneous item. Similarly, the IRS
does not have to establish that you knew of the source of Transfers of Property To Avoid Tax
an erroneous item in order to establish that you had actual
knowledge of the item itself. If your spouse transfers property (or the right to property)

Your actual knowledge of the proper tax treatment of an to you for the main purpose of avoiding tax or payment of
erroneous item is not relevant for purposes of demonstrat- tax, the tax liability allocated to you will be increased by the
ing that you had actual knowledge of that item. Neither is fair market value of the property on the date of the transfer.
your actual knowledge of how the erroneous item was The increase may not be more than the entire amount of
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the liability. A transfer will be presumed to have as its main 6. Your spouse (or former spouse) did not transfer
property to you for the main purpose of avoiding taxpurpose the avoidance of tax or payment of tax if the
or the payment of tax. See Transfers of Property Totransfer is made after the date that is 1 year before the date
Avoid Tax, earlier, under Separation of Liability Re-on which the IRS sent its first letter of proposed deficiency.
lief.This presumption will not apply if:

7. You did not file or fail to file your return with the intent• The transfer was made under a divorce decree, sep-
to commit fraud.arate maintenance agreement, or a written instru-

ment incident to such an agreement, or 8. The income tax liability from which you seek relief
must be attributable to an item of the spouse (or• You establish that the transfer did not have as its
former spouse) with whom you filed the joint return,main purpose the avoidance of tax or payment of
unless one of the following exceptions applies:tax.

a. The item is attributable or partially attributable to
If the presumption does not apply, but the IRS can you solely due to the operation of community

establish that the purpose of the transfer was the avoid- property law. If you meet this exception, that item
ance of tax or payment of tax, the tax liability allocated to will be considered attributable to your spouse (or
you will be increased as explained above. former spouse) for purposes of equitable relief.

b. If the item is titled in your name, the item is pre-
sumed to be attributable to you. However, you

Equitable Relief can rebut this presumption based on the facts and
circumstances.

If you do not qualify for innocent spouse relief, separation
c. You did not know, and had no reason to know thatof liability relief, or relief from liability arising from commu-

funds intended for the payment of tax were misap-nity property law, you may still be relieved of responsibility
propriated by your spouse (or former spouse) for

for tax, interest, and penalties through equitable relief. his or her benefit. If you meet this exception, the
Unlike innocent spouse relief or separation of liability IRS will consider granting equitable relief although

relief, you can get equitable relief from an understated tax the underpaid tax may be attributable in part or in
(defined earlier under Innocent Spouse Relief) or an un- full to your item, and only to the extent the funds
derpaid tax. An underpaid tax is an amount of tax you intended for payment were taken by your spouse
properly reported on your return but you have not paid. For (or former spouse).
example, your joint 2005 return shows that you and your d. You establish that you were the victim of spousal
spouse owed $5,000. You pay $2,000 with the return. You abuse or domestic violence before signing the re-
have an underpaid tax of $3,000. turn, and that, as a result of the prior abuse, you

did not challenge the treatment of any items on
Conditions for Getting Equitable the return for fear of your spouse’s retaliation. If

you meet this exception, relief will be consideredRelief
although the understated tax or underpaid tax
may be attributable in part or in full to your item.You may qualify for equitable relief if you meet all of the

following conditions.

1. You are not eligible for innocent spouse relief, sepa- Factors for Determining Whether To
ration of liability relief, or relief from liability arising Grant Equitable Relieffrom community property law.

The IRS will consider all of the facts and circumstances in2. You have an understated tax or an underpaid tax.
order to determine whether it is unfair to hold you responsi-

3. You did not pay the tax. However, see Refunds, ble for the understated or underpaid tax. The following are
later, for situations in which you are entitled to a examples of factors that the IRS will consider to determine
refund of payments you made. whether to grant equitable relief. The IRS will consider all

factors and weigh them appropriately.4. You establish that, taking into account all the facts
and circumstances, it would be unfair to hold you
liable for the understated or underpaid tax. See Fac- Relevant Factors
tors for Determining Whether To Grant Equitable Re-
lief, later. The following are examples of factors that may be relevant

to whether the IRS will grant equitable relief.5. You and your spouse (or former spouse) did not
transfer assets to one another as a part of a fraudu- • Whether you are separated (whether legally or not)
lent scheme. A fraudulent scheme includes a or divorced from your spouse. A temporary absence,
scheme to defraud the IRS or another third party, such as an absence due to imprisonment, illness,
such as a creditor, ex-spouse, or business partner. business, vacation, military service, or education, is
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not considered separation for this purpose. A tempo- and your spouse were divorced in 2006. In addition, you
rary absence is one where it is reasonable to as- had no knowledge or reason to know at the time you
sume that the absent spouse will return to the signed the return that the tax would not be paid. These
household, and the household or a substantially facts indicate to the IRS that it may be unfair to hold you
equivalent household is maintained in anticipation of liable for the $5,000 underpaid tax. The IRS will consider
the absent spouse’s return. these facts, together with all of the other facts and circum-

stances, to determine whether to grant you equitable relief• Whether you would suffer a significant economic
from the $5,000 underpaid tax.hardship if relief is not granted. (In other words, you

would not be able to pay your reasonable basic
living expenses.) Factors Weighing in Favor of Equitable

• Whether you have a legal obligation under a divorce Relief
decree or agreement to pay the tax. This factor will

The following are examples of factors that will weigh innot weigh in favor of relief if you knew or had reason
to know, when entering into the divorce decree or favor of equitable relief, but will not weigh against equitable
agreement, that your former spouse would not pay relief.
the income tax liability. • Whether your spouse (or former spouse) abused

• Whether you received a significant benefit (beyond you.
normal support) from the underpaid tax or item caus- • Whether you were in poor mental or physical healthing the understated tax. (For a definition of signifi-

on the date you signed the return or at the time youcant benefit, see Indications of Unfairness for
requested relief.Innocent Spouse Relief earlier.)

• Whether you have made a good faith effort to com-
ply with federal income tax laws for the tax year for
which you are requesting relief or the following Refunds
years.

If you are granted relief, refunds are:• Whether you knew or had reason to know about the
items causing the understated tax or that the tax • Permitted under innocent spouse relief as explained
would not be paid, as explained next. later under Limit on Amount of Refund.

• Not permitted under separation of liability relief.
Knowledge or reason to know. In the case of an un- • Permitted in limited circumstances under equitablederpaid tax, the IRS will consider whether you did not know

relief, as explained under Refunds Under Equitableand had no reason to know that your spouse (or former
Relief.spouse) would not pay the income tax liability.

In the case of an income tax liability that arose from an
understated tax, the IRS will consider whether you did not

Proof Requiredknow and had no reason to know of the item causing the
understated tax. Reason to know of the item giving rise to

The IRS will only refund payments you made with your ownthe understated tax will not be weighed more heavily than
money. However, you must provide proof that you madeother factors. Actual knowledge of the item giving rise to
the payments with your own money. Examples of proof arethe understated tax, however, is a strong factor weighing
a copy of your bank statement or a canceled check. Noagainst relief. This strong factor may be overcome if the
proof is required if your individual refund was used by thefactors in favor of equitable relief are particularly compel-
IRS to pay a tax you owed on a joint tax return for anotherling.
year.

Reason to know. In determining whether you had rea-
son to know, the IRS will consider your level of education,

Refunds Under Equitable Reliefany deceit or evasiveness of your spouse (or former
spouse), your degree of involvement in the activity gener-

In the following situations, you are eligible to receive aating the income tax liability, your involvement in business
refund of certain payments you made.and household financial matters, your business or financial

expertise, and any lavish or unusual expenditures com-
Underpaid tax. If you are granted relief for an underpaidpared with past spending levels.
tax, you are eligible for a refund of separate payments that
you made after July 22, 1998. However, you are not eligi-Example. You and your spouse filed a joint 2005 return.
ble for refunds of payments made with the joint return, jointThat return showed you owed $10,000. You had $5,000 of
payments, or payments that your spouse (or formeryour own money and you took out a loan to pay the other
spouse) made. For example, withholding tax and esti-$5,000. You gave 2 checks for $5,000 each to your spouse
mated tax payments cannot be refunded because they areto pay the $10,000 liability. Without telling you, your
considered made with the joint return.spouse took the $5,000 loan and spent it on himself. You
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The amount of the refund is subject to the limit dis- 3. Janie believes she meets the third condition. She
believes it would be unfair to be held liable for the taxcussed later under Limit on Amount of Refund.
because she did not benefit from the award. Joe
spent it on personal items for his use only.Understated tax. If you are granted relief for an under-

stated tax, you are eligible for a refund of certain payments Because Janie believes she qualifies for innocent spouse
made under an installment agreement that you entered relief, she first completes Part I of Form 8857 to determine
into with the IRS, if you have not defaulted on the install- if she should file the form. In Part I, she makes all entries
ment agreement. You are not in default if the IRS did not under the Tax Year 1 column because she is requesting
issue you a notice of default or take any action to end the relief for only one year.
installment agreement. Only installment payments made

Part Iafter the date you filed Form 8857 are eligible for a refund.
Line 1. She enters “2004” on line 1 because this is the taxThe amount of the refund is subject to the limit dis-
year for which she is requesting relief.cussed next.

Line 2. She checks the box because she wants a refund.
Limit on Amount of Refund

Note. Because the IRS used her individual refund to
The amount of your refund is limited. Read the following pay the tax owed on the joint tax return, she does not need
chart to find out the limit. to provide proof of payment.

If you file Form 8857... THEN the refund cannot be Line 3. She checks the “No” box because the IRS did not
more than... use her share of a joint refund to pay Joe’s past-due debts.

Within 3 years after filing your The part of the tax paid within 3 Line 4. She checks the “Yes” box because she filed a jointreturn years (plus any extension of time
tax return for tax year 2004.for filing your return) before you

file Form 8857.
Line 5. She skips this line because she checked the “Yes”

After the 3-year period, but within The tax you paid within 2 years box on line 4.
2 years from the time you paid immediately before you filed
the tax Form 8857. Part II

Line 6. She enters her name, address, social security
number, county, and best daytime phone number.

Part IIIFilled-in Form 8857
Line 7. She enters Joe’s name, address, social security

This part explains how Janie Boulder fills out Form 8857 to number, and best daytime phone number.
request innocent spouse relief.

Line 8. She checks the “divorced since” box and enters
the date she was divorced as “05/13/2006.” She attaches aJanie and Joe Boulder filed a joint tax return for 2004.
copy of her entire divorce decree (not Illustrated) to theThey claimed one dependency exemption for their son
form.Michael. Their return was adjusted by the IRS because Joe

did not report a $5,000 award he won that year. Janie did Line 9. She checks the box for “High school diploma,
not know about the award when the return was filed. They equivalent, or less,” because she had completed high
agreed to the adjustment but could not pay the additional school when her 2004 joint tax return was filed.
amount due of $815 ($650 tax + $165 penalty and inter-

Line 10. She checks the “No” box because she was not aest). Janie and Joe were divorced on May 13, 2006. In
victim of spousal abuse or domestic violence.February 2007, Janie filed her 2006 federal income tax

return as head of household. She expected a refund of Line 11. She checks the “Yes” box because she signed
$1,203. In May 2007, she received a notice informing her the 2004 joint tax return.
that the IRS had offset her refund against the $815 owed

Line 12. She checks the “No” box because she did noton her joint 2004 income tax return and that she had a right
have a mental or physical condition when the return wasto file Form 8857.
filed and does not have one now.Janie applies the conditions listed earlier under Inno-

cent Spouse Relief to see if she qualifies for relief. Part IV

1. Janie meets the first condition because the joint tax Line 13. Because she was not involved in preparing the
return they filed has an understated tax due to Joe’s return, she checks the box, “You were not involved in
erroneous item. preparing the returns.”

2. Janie believes she meets the second condition. She Line 14. She checks the box, “You did not know anything
did not know about the award and had no reason to was incorrect or missing” because she did not know that
know about it because of the secretive way Joe con- Joe had received a $5,000 award. She explains this in the
ducted his financial affairs. space provided.

Page 10 Publication 971 (April 2008)



Page 11 of 23 of Publication 971 13:53 -  2-APR-2008

The type and rule above prints on all proofs including departmental reproduction proofs. MUST be removed before printing.

Line 15. She checks the box, “You knew that person had Line 19. She checks the “No” box because Joe has never
income” because she knew Joe had income from wages. transferred money or property to her.
She also lists Joe’s income. Under “Type of Income” she
enters “wages.” Under “Who paid it to that person,” she Part V
enters the name of Joe’s employer, “Allied.” Under “Tax
Year 1” she enters the amount of Joe’s wages, “$40,000.”

Line 20. She enters the number “1” on both the line forBecause she is only requesting relief for one tax year, she
“Adults” and the line for “Children” because her currentleaves the entry spaces for “Tax Year 2” and “Tax Year 3”
household consists of herself and her son.blank.

Line 16. She checks the “No” box because she did not
Line 21. She enters her average monthly income andknow any amount was owed to the IRS when the 2004
expenses for her entire household.return was signed.

Line 17. She checks the “No” box because, when the Signing and mailing Form 8857.  Janie signs and dates
return was signed, she was not having financial problems. the form. She attaches the copy of her divorce decree (not
Line 18. She checks the box, “You were not involved in illustrated) required by line 8. Finally, she mails the form to
handling money for the household” because Joe handled the IRS at the address shown in the instructions for Form
all the money for the household. She provides additional 8857.
information in the space provided.
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SAMPLE

OMB No. 1545-1596
Request for Innocent Spouse Relief8857Form

� See separate instructions.
Department of the Treasury
Internal Revenue Service

Form 8857 (Rev. 6-2007)Cat. No. 24647V

(99)

(Rev. June 2007)

For Privacy Act and Paperwork Reduction Act Notice, see instructions.

� Do not file with your tax return.

Should you file this form? You must complete this part for each tax year.

Enter each tax year you want relief. It is important to enter the correct year. For example,
if the IRS used your 2006 income tax refund to pay a 2004 tax amount you jointly owed,
enter tax year 2004, not tax year 2006 �

Tax Year 1 Tax Year 2 Tax Year 3*
1

3

4

Did the IRS use your share of the joint refund to pay any of the following past-due
debts of your spouse: federal tax, state income tax, child support, spousal support,
or federal non-tax debt such as a student loan?

Did you file a joint return for the tax year listed on line 1?

If you did not file a joint return for that tax year, were you a resident of Arizona,
California, Idaho, Louisiana, Nevada, New Mexico, Texas, Washington, or Wisconsin?

Yes No Yes YesNo No

Important things you should know
● Answer all the questions on this form that apply, attach any necessary documentation, and sign on page 4. Do not delay

filing this form because of missing documentation. See instructions.

● By law, the IRS must contact the person who was your spouse for the years you want relief. There are no exceptions,
even for victims of spousal abuse or domestic violence. Your personal information (such as your current name, address,
and employer) will be protected. However, if you petition the Tax Court, your personal information may be released. See
instructions for details.

Part I

Part III

Tell us about yourself

Your current name (see instructions)

Your current home address (number and street). If a P.O. box, see instructions.

City, town or post office, state, and ZIP code. If a foreign address, see instructions.

Your social security number

Apt. no.

Best daytime phone number
( )

6

Caution. The IRS generally cannot collect the amount you owe until your request for each
year is resolved. However, the time the IRS has to collect is extended. See Collection
Statute of Limitations on page 3 of the instructions.

2 Check the box for each year you would like a refund if you qualify for relief. You may
be required to provide proof of payment. See instructions �

3

4

5

Part II

2

County

5

7

1

● If you need help, see How To Get Help in the instructions.

Who was your spouse for the tax years you want relief? File a separate Form 8857 for tax years involving different spouses or
former spouses.

Tell us about you and your spouse for the tax years you want relief

That person’s current name

Current home address (number and street) (if known). If a P.O. box, see instructions.

City, town or post office, state, and ZIP code. If a foreign address, see instructions.

Social security number (if known)

Apt. no.

Best daytime phone number

( )

*If you want relief for more than 3 years, fill out
an additional form.

● If “Yes,” stop here; do not file this form for that tax year. Instead, file Form 8379. See
instructions.

● If “No,” go to line 5

● If “Yes,” see Community Property Laws on page 2 of the instructions.

● If “No,” go to line 4

● If “Yes,” skip line 5 and go to line 6.

● If “No” on both lines 4 and 5, stop here. Do not file this form for that tax year

2004

�

�

�

Janie Boulder 123 00 9876

5161 Old Farm Estates

Hutchinson, IA 55555

Montgomery

721 555-1023

Joe E. Boulder

3895 Timber Way

Creekbed, WY 77777

234 00 8765

271 555-2345
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SAMPLE

Form 8857 (Rev. 6-2007) Page 2

Part III

Part IV

(Continued)
8 What is the current marital status between you and the person on line 7?

Married and still living together

Married and living apart since

Widowed since

Legally separated since

Divorced since

/ /
MM DD YYYY

/ /
MM DD YYYY

/ /
MM DD YYYY

/ /
MM DD YYYY

Attach a photocopy of the death certificate and will (if one exists).

Attach a photocopy of your entire separation agreement.

Attach a photocopy of your entire divorce decree.

Note. A divorce decree stating that your former spouse must pay all taxes does not necessarily mean you qualify for relief.

What was the highest level of education you had completed when the return(s) were filed? If the answers are not the same
for all tax years, explain.

High school diploma, equivalent, or less
Some college
College degree or higher. List any degrees you have �

Were you a victim of spousal abuse or domestic violence during any of the tax years you want relief? If the answers are not
the same for all tax years, explain.

Yes. Attach a statement to explain the situation and when it started. Provide photocopies of any documentation, such as
police reports, a restraining order, a doctor’s report or letter, or a notarized statement from someone who was aware of the
situation.

No.

13 How were you involved with preparing the returns? Check all that apply and explain, if necessary. If the answers are not the
same for all tax years, explain.

Yes. Attach a statement to explain the problem and when it started. Provide photocopies of any documentation, such as
medical bills or a doctor’s report or letter.

No.

Tell us how you were involved with finances and preparing returns for those tax years

You filled out or helped fill out the returns.
You gathered receipts and cancelled checks.
You gave tax documents (such as Forms W-2, 1099, etc.) to the person who prepared the returns.
You reviewed the returns before they were signed.
You did not review the returns before they were signed. Explain below.

Other �

Explain how you were involved �

Form 8857 (Rev. 6-2007)

12 When any of the returns were signed, did you have a mental or physical health problem or do you have a mental or physical
health problem now? If the answers are not the same for all tax years, explain.

10

You were not involved in preparing the returns.

Note. If you need more room to write your answer for any question, attach more pages. Be sure to write your name and social security
number on the top of all pages you attach.

9

List any college-level business or tax-related courses you completed �

Explain �

Did you sign the return(s)? If the answers are not the same for all tax years, explain.
Yes. If you were forced to sign under duress (threat of harm or other form of coercion), check here � . See instructions.

No. Your signature was forged. See instructions.

11

� 05 13 2006

�

�

�

�

�
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SAMPLE

Form 8857 (Rev. 6-2007) Page 3

You knew something was incorrect or missing, but you said nothing.

You did not know anything was incorrect or missing.

(Continued)
14 When the returns were signed, were you concerned that any of the returns were incorrect or missing information? Check

all that apply and explain, if necessary. If the answers are not the same for all tax years, explain.

Form 8857 (Rev. 6-2007)

You knew something was incorrect or missing and asked about it.

Explain �

You knew that person had income.

15 When any of the returns were signed, what did you know about the income of the person on line 7? If the answers are not
the same for all tax years, explain.

List each type of income on a separate line. (Examples are wages, social security, gambling winnings, or self-employment business income.) Enter each
tax year and the amount of income for each type you listed. If you do not know any details, enter “I don’t know.”

Type of income Who paid it to that person
Tax Year 1

$
$
$

$
$
$

$
$
$

Tax Year 2 Tax Year 3

You knew that person was self-employed and you helped with the books and records.
You knew that person was self-employed and you did not help with the books and records.

Yes. Explain when and how you thought the amount of tax reported on the return would be paid �

16 When the returns were signed, did you know any amount was owed to the IRS for those tax years? If the answers are not
the same for all tax years, explain.

No.

Yes. Explain �

17 When any of the returns were signed, were you having financial problems (for example, bankruptcy or bills you could not pay)?
If the answers are not the same for all tax years, explain.

No.
Did not know.

You knew the person on line 7 had separate accounts.

18 For the years you want relief, how were you involved in the household finances? Check all that apply. If the answers are not
the same for all tax years, explain.

19 Has the person on line 7 ever transferred assets (money or property) to you? (Property includes real estate, stocks, bonds, or
other property to which you have title.) See instructions.

Yes. List the assets and the dates they were transferred. Explain why the assets were transferred �

No.

Part IV

Note. If you need more room to write your answer for any question, attach more pages. Be sure to write your name and social security
number on the top of all pages you attach.

You knew that person had no income.
You did not know if that person had income.

You had joint accounts but you had limited use of them or did not use them. Explain below.
You used joint accounts. You made deposits, paid bills, balanced the checkbook, or reviewed the monthly bank statements.
You made decisions about how money was spent. For example, you paid bills or made decisions about household purchases.
You were not involved in handling money for the household.
Other �

Explain anything else you want to tell us about your household finances �

Explain �

Explain �

Explain �

�

I did not know about the $5,000 award. My ex-husband was very secretive about the way he conducted his 
financial affairs.

�

Wages Allied 40,000

�

�

My ex-husband handled the household finances.
He didn’t want me involved. He was so secretive about it, too.

�

�
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SAMPLE
Monthly expenses

Form 8857 (Rev. 6-2007) Page 4
Tell us about your current financial situation

20 Tell us the number of people currently in your household.

Form 8857 (Rev. 6-2007)

Part V

Adults Children

21 Tell us your current average monthly income and expenses for your entire household. If family or friends are helping to support
you, include the amount of support as gifts under Monthly income. Under Monthly expenses, enter all expenses, including expenses
paid with income from gifts.

Monthly income Amount Amount

Wages (Gross pay)

Federal, state, and local taxes deducted
from your paycheck

Pensions
Rent or mortgage

Unemployment
Utilities

Social security
Telephone

Government assistance, such as housing,
food stamps, grants

Food

Alimony
Car expenses, payments, insurance, etc.

Child support

Medical expenses, including medical
insurance

Self-employment business income
Life insurance

Rental income
Clothing

Interest and dividends
Child care

Other income, such as disability
payments, gambling winnings, etc.
List the type below:

Type

Type

Type

Total �

Public transportation
Other expenses, such as real estate
taxes, child support, etc.
List the type below:

Type

Type

Type

Total �

Under penalties of perjury, I declare that I have examined this form and any accompanying schedules and statements, and to
the best of my knowledge and belief, they are true, correct, and complete. Declaration of preparer (other than taxpayer) is based
on all information of which preparer has any knowledge.

Sign
Here

DateYour signature
Keep a copy
for your
records.

Preparer’s SSN or PTINDatePreparer’s
signature

Check if
self-employed

Paid
Preparer’s
Use Only

Firm’s name (or yours
if self-employed),
address, and ZIP code

EIN

Phone no. ( )

�
�

�

By signing this form, you understand that, by law, we must contact the person on line 7. See instructions for details.

22 Please provide any other information you want us to consider in determining whether it would be unfair to hold you liable
for the tax. If you need more room, attach more pages. Be sure to write your name and social security number on the top of all
pages you attach.

Caution

Gifts

1 1

2,000

750

2,750

620
250

100

568

40

254

200
10

200
455

2,697

Janie Boulder 8/01/2007
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Flowcharts
The following flowcharts provide a quick way for determin-
ing whether you may qualify for relief. But do not rely on
these flowcharts alone. Also read the earlier discussions.

Figure A. Do You Qualify for Innocent Spouse Relief?

Start Here

Did you file a joint return for the year you want
relief?

Does your joint return have an understated tax
due to erroneous items of your spouse?

At the time you signed the joint return, did you
know or have reason to know that there was an
understated tax?

Are you able to show, based on the facts and
circumstances, that it would be unfair to hold
you liable for the understated tax?

You do not qualify for innocent spouse relief; go
to Figure B.

You may qualify for innocent spouse relief.

You do not qualify for innocent
spouse relief but you may qualify for
relief from liability arising from
community property law. See
Community Property Laws earlier.

�

�

�

�

�

�

�

�

�

No

Yes

Yes

Yes

No

Yes*

No

No

* You may qualify for partial relief if, at the time you filed your return, you knew or had reason to know of only a portion of an erroneous item.
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Figure B. Do You Qualify for Separation of Liability Relief?

Start Here

Did you file a joint return for the year you want
relief?

Does your joint return have an understated tax?

Are you still married to the spouse with whom
you filed the joint return? (If that spouse is
deceased, answer “No.”)

Were you a member of the same household as
the spouse with whom you filed the joint return
at any time during the 12-month period ending
on the date you file Form 8857?

You do not qualify for separation of liability 
relief; go to Figure C.

You may qualify for separation of liability relief.

You do not qualify for separation of
liability relief but you may qualify for
relief from liability arising from
community property law. See
Community Property Laws earlier.

�

�

�

�

�

�

�

�

No

Yes

Yes

No

Yes

No

No

�

No

Are you legally separated from the spouse with
whom you filed the joint return?

�

�

Yes

Yes�
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Figure C. Do You Qualify for Equitable Relief?

Start Here

Are you eligible for innocent spouse relief,
separation of liability relief, or relief from liability
arising from community property law?

Did your spouse (or former spouse) transfer
property to you for the main purpose of
avoiding tax or the payment of tax?

You may qualify for equitable relief.

�

�

�

�

�

�

Yes

Yes

Did you file or fail to file your return with the
intent to commit fraud?

Did you pay the tax?

Did you and your spouse (or former spouse)
transfer property to one another as part of a
fraudulent scheme?

Is the income tax liability from which you seek
relief due to an item of the spouse (or former
spouse) with whom you filed the joint return?

You do not qualify for equitable relief.

�

No
�

No

�
No

�

Yes

�
Yes

�
No

Yes

You may qualify for equitable relief and receive a refund of certain payments made out of your own funds. See Refunds earlier.

Yes

Yes

Are you able to show it would be unfair to hold
you liable for the understated or underpaid tax?

Yes

�
No

�

You may qualify for equitable relief if you meet any of the exceptions to condition (8) discussed earlier under Conditions for Getting Equitable Relief.

1

2

1

2

Does your return have an understated or
underpaid tax?

No

�

No

�

No

�
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Questions & Answers

• You must request relief within 2 • You are no longer married to, orThis section answers questions
years after the date on which the are legally separated from, thecommonly asked by taxpayers about
IRS first began collection activity spouse with whom you filed theinnocent spouse relief.
against you after July 22, 1998. joint return for which you are re-

questing relief. (Under this rule,What is joint and several liability?
you are no longer married if youWhat are “erroneous items”?
are widowed.)

When you file a joint income tax return, • You were not a member of theErroneous items are any deduc-the law makes both you and your
same household as the spousetions, credits, or bases that are incor-spouse responsible for the entire tax
with whom you filed the joint re-rectly stated on the return, and anyliability. This is called joint and several
turn at any time during theincome that is not properly reported onliability. Joint and several liability ap-
12-month period ending on thethe return.plies not only to the tax liability you
date you file Form 8857.show on the return but also to any

What is an “understated tax”?additional tax liability the IRS deter-
mines to be due, even if the additional Why would a request for separation

You have an understated tax if the IRStax is due to the income, deductions, of liability relief be denied?
determined that your total tax shouldor credits of your spouse or former
be more than the amount actuallyspouse. You remain jointly and sever-

Even if you meet the requirementsshown on your return. For example,ally liable for taxes, and the IRS still
listed earlier, a request for separationyou reported total tax on your 2006can collect from you, even if you later
of liability relief will not be granted inreturn of $2,500. IRS determined in andivorce and the divorce decree states
the following situations.audit of your 2006 return that the totalthat your former spouse will be solely

tax should be $3,000. You have aresponsible for the tax. • The IRS proves that you and
$500 understated tax. your spouse transferred assets

How can I get relief from joint and to one another as part of a fraud-
Will I qualify for innocent spouseseveral liability? ulent scheme.
relief in any situation where there is

• The IRS proves that at the timean understated tax?There are three types of relief for filers
you signed your joint return, youof joint returns: “innocent spouse re-
had actual knowledge of any er-No. There are many situations inlief,” “separation of liability relief,” and
roneous items giving rise to thewhich you may owe tax that is related“equitable relief.” Each type has differ-
deficiency that are allocable toto your spouse, but not be eligible forent requirements. They are explained
your spouse.innocent spouse relief. For example,separately below.

you and your spouse file a joint return • Your spouse (or former spouse)
on which you report $10,000 of incomeWhat are the rules for innocent transferred property to you to
and deductions, but you knew thatspouse relief? avoid tax or the payment of tax.
your spouse was not reporting $5,000
of dividends. You are not eligible forTo qualify for innocent spouse relief,

What are the rules for equitable re-innocent spouse relief because youyou must meet all of the following con-
lief?have knowledge of the understatedditions.

tax.• You must have filed a joint return
Equitable relief is only available ifwhich has an understated tax. What are the rules for separation of you meet all of the following condi-

liability relief?• The understated tax must be due tions.
to erroneous items of your

• You do not qualify for innocentUnder this type of relief, you allocatespouse (or former spouse).
spouse relief, separation of liabil-(separate) the understated tax (plus• You must establish that at the ity relief, or relief from liabilityinterest and penalties) on your joint

time you signed the joint return, arising from community propertyreturn between you and your spouse.
you did not know, and had no law.The understated tax allocated to you is
reason to know, that there was generally the amount you are respon- • You have an understated tax oran understated tax. sible for. To qualify for separation of underpaid tax. See Note later.• Taking into account all of the liability relief, you must have filed a

• You did not pay the tax. How-facts and circumstances, it would joint return and meet either of the fol-
ever, see Refunds, earlier, forbe unfair to hold you liable for lowing requirements at the time you

the understated tax. file Form 8857. exceptions.
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• The IRS determines that it is un- File Form 8857, Request for Innocent you. The 10-year period will be in-
Spouse Relief, to ask the IRS for relief. creased by the amount of time yourfair to hold you liable for the un-
You must file an additional Form 8857 request for relief was pending plus 60derstated or underpaid tax taking
if you are requesting relief for more days.into account all the facts and cir-
than three years.cumstances.

What is “injured spouse relief”?
• You and your spouse (or former When should I file Form 8857?

spouse) did not transfer assets Injured spouse relief is different from
If you are requesting innocent spouse innocent spouse relief. When a jointto one another as a part of a
relief, separation of liability relief, or return is filed and the refund is used tofraudulent scheme.
equitable relief, file Form 8857 no later pay one spouse’s past-due federal tax,• Your spouse (or former spouse) than two years after the date on which state income tax, child support,

did not transfer assets to you for the IRS first began collection activities spousal support, or federal non-tax
the main purpose of avoiding tax against you after July 22, 1998. If you debt, such as a student loan, the other
or the payment of tax. are requesting relief from liability aris- spouse may be considered an injured

ing from community property law, see spouse. The injured spouse can get• You did not file or fail to file your
How and When To Request Relief back his or her share of the joint over-return with the intent to commit
under Community Property Laws, ear- payment using Form 8379, Injured

fraud. lier, for when to file Form 8857. Spouse Allocation.
You are considered an injured• The income tax liability for which

Where should I file Form 8857? spouse if:you seek relief is attributable to
your spouse (or former spouse)

1. You are not legally obligated toUse the address shown in the instruc-with whom you filed the joint re- pay the past-due amount, andtions for Form 8857.turn. For exceptions to this con-
2. You meet any of the followingdition, see item (8) under

I am currently undergoing an exam- conditions:Conditions for Getting Equitable ination of my return. How do I re-
Relief, earlier. a. You made and reported taxquest innocent spouse relief?

payments (such as federal in-Note. Unlike innocent spouse relief or
come tax withholding or esti-File Form 8857 at the address shownseparation of liability relief, if you qual-
mated tax payments).in the instructions for Form 8857. Doify for equitable relief, you can also get

not file it with the employee assignedrelief from an underpaid tax. (An un- b. You had earned income (such
to examine your return.derpaid tax is tax that is properly as wages, salaries, or

self-employment income) andshown on the return, but has not been What if the IRS has given me notice claimed the earned incomepaid.) that it will levy my account for the credit or the additional child
tax liability and I decide to request tax credit.How do state community property relief?

laws affect my ability to qualify for c. You claimed a refundable tax
relief? credit, such as the health cov-Generally, the IRS has 10 years to

erage tax credit or the refund-collect an amount you owe. This is the
able credit for prior yearcollection statute of limitations. By law,Community property states are Ari-
minimum tax.the IRS is not allowed to collect fromzona, California, Idaho, Louisiana, Ne-

you after the 10-year period ends.v a d a ,  N e w  M e x i c o ,  T e x a s ,
Note. If your residence was in a com-Washington, and Wisconsin. Gener- If you request relief for any tax year, munity property state at any time dur-

ally, community property laws require the IRS cannot collect from you for that ing the year, you may file Form 8379
year while your request is pending. Butyou to allocate community income and even if only item (1) above applies.
interest and penalties continue to ac-expenses equally between both
crue. Your request is generally consid-spouses. However, community prop-
ered pending from the date the IRSerty laws are not taken into account in
receives your Form 8857 until the datedetermining whether an item belongs
your request is resolved. This includesto you or to your spouse (or former
the time the Tax Court is consideringspouse) for purposes of requesting
your request.

any relief from liability.
After your case is resolved, the IRS

How do I request relief? can begin or resume collecting from ■
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How To Get Tax Help

your area. It is available at www.irs. • Get information on starting andYou can get help with unresolved tax
gov or at your local IRS office. operating a small business.issues, order free publications and

forms, ask tax questions, and get infor- Free tax services. To find out what
mation from the IRS in several ways. services are available, get Publication Phone. Many services areBy selecting the method that is best for 910, IRS Guide to Free Tax Services. available by phone.you, you will have quick and easy ac- It contains a list of free tax publications
cess to tax help. and describes other free tax informa-

• Ordering forms, instructions, andtion services, including tax educationContacting your Taxpayer Advo- publications. Calland assistance programs and a list ofcate. The Taxpayer Advocate Service
1-800-829-3676 to order cur-TeleTax topics.(TAS) is an independent organization

Accessible versions of IRS pub- rent-year forms, instructions, andwithin the IRS whose employees as-
lished products are available on re- publications, and prior-yearsist taxpayers who are experiencing
quest in a variety of alternative formats forms and instructions. Youeconomic harm, who are seeking help
for people with disabilities. should receive your order withinin resolving tax problems that have not

10 days.been resolved through normal chan- Internet. You can access the
nels, or who believe that an IRS sys- IRS website at www.irs.gov • Asking tax questions. Call the
tem or procedure is not working as it 24 hours a day, 7 days a IRS with your tax questions at
should. week to: 1-800-829-1040.

You can contact the TAS by calling • E-file your return. Find out about • Solving problems. You can getthe TAS toll-free case intake line at
commercial tax preparation and face-to-face help solving tax1-877-777-4778 or  TTY/TDD
e-file services available free to problems every business day in1-800-829-4059 to see if you are eligi-
eligible taxpayers. IRS Taxpayer Assistance Cen-ble for assistance. You can also call or

ters. An employee can explainwrite to your local taxpayer advocate, • Check the status of your 2007
IRS letters, request adjustmentswhose phone number and address are refund. Click on Where’s My Re-
to your account, or help you setlisted in your local telephone directory fund. Wait at least 6 weeks from
up a payment plan. Call your lo-and in Publication 1546, Taxpayer Ad- the date you filed your return (3
cal Taxpayer Assistance Centervocate Service – Your Voice at the weeks if you filed electronically).
for an appointment. To find theIRS. You can file Form 911, Request Have your 2007 tax return avail-
number, go to www.irs.gov/local-for Taxpayer Advocate Service Assis- able because you will need to
contacts or look in the phonetance (And Application for Taxpayer know your social security num-

Assistance Order), or ask an IRS em- book under United States Gov-ber, your filing status, and the
ployee to complete it on your behalf. exact whole dollar amount of ernment, Internal Revenue Serv-
For more information, go to www.irs. your refund. ice.
gov/advocate. • Download forms, instructions, • TTY/TDD equipment. If you have

Taxpayer Advocacy Panel (TAP). and publications. access to TTY/TDD equipment,
The TAP listens to taxpayers, identi- call 1-800-829-4059 to ask tax• Order IRS products online.fies taxpayer issues, and makes sug- questions or to order forms and
gestions for improving IRS services • Research your tax questions on- publications.
and customer satisfaction. If you have line. • TeleTax topics. Callsuggestions for improvements, con- • Search publications online by 1-800-829-4477 to listen tot a c t  t h e  T A P ,  t o l l  f r e e  a t

topic or keyword. pre-recorded messages covering1-888-912-1227 or go to
various tax topics.www.improveirs.org. • View Internal Revenue Bulletins

(IRBs) published in the last few • Refund information. To check theLow Income Taxpayer Clinics
years. status of your 2007 refund, call(LITCs). LITCs are independent orga-

1-800-829-4477 and press 1 fornizations that provide low income tax- • Figure your withholding al-
automated refund information orpayers with representation in federal lowances using the withholding
call 1-800-829-1954. Be sure totax controversies with the IRS for free calculator online at www.irs.gov/
wait at least 6 weeks from theor for a nominal charge. The clinics individuals.
date you filed your return (3also provide tax education and out- • Determine if Form 6251 must be weeks if you filed electronically).reach for taxpayers with limited En-

filed using our Alternative Mini- Have your 2007 tax return avail-glish proficiency or who speak English
mum Tax (AMT) Assistant. able because you will need toas a second language. Publication

know your social security num-4134, Low Income Taxpayer Clinic • Sign up to receive local and na-
List, provides information on clinics in tional tax news by email. ber, your filing status, and the
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exact whole dollar amount of appointment to resolve a tax ac- – The first release will ship the
your refund. count issue. A representative will beginning of January 2008.

call you back within 2 business – The final release will ship the
days to schedule an in-person beginning of March 2008.Evaluating the quality of our tele-
appointment at your conve-phone services. To ensure IRS rep-
nience. To find the number, go to Purchase the CD/DVD from Na-resentatives give accurate, courteous,
www.irs.gov/localcontacts or look tional Technical Information Serviceand professional answers, we use
in the phone book under United (NTIS) at www.irs.gov/cdorders forseveral methods to evaluate the qual-
States Government, Internal $35 (no handling fee) or callity of our telephone services. One
Revenue Service. 1-877-CDFORMS (1-877-233-6767)method is for a second IRS represen-

toll free to buy the CD/DVD for $35tative to listen in on or record random
Mail. You can send your or- (plus a $5 handling fee). Price is sub-telephone calls. Another is to ask
der for forms, instructions, ject to change.some callers to complete a short sur-
and publications to the ad-vey at the end of the call.

CD for small businesses.dress below until May 19, 2008. You
Publication 3207, The Smallshould receive a response within 10Walk-in. Many products and Business Resource Guidedays after your request is received.services are available on a CD for 2007, is a must for every small

walk-in basis. business owner or any taxpayer aboutNational Distribution Center
to start a business. This year’s CDP.O. Box 8903

• Products. You can walk in to includes:Bloomington, IL 61702-8903
many post offices, libraries, and After May 19, 2008, send your re- • Helpful information, such as howIRS offices to pick up certain quest to: to prepare a business plan, findforms, instructions, and publica-

financing for your business, andtions. Some IRS offices, libraries,
much more.Internal Revenue Servicegrocery stores, copy centers, city

1201 N. Mitsubishi Motorwayand county government offices, • All the business tax forms, in-
Bloomington, IL 61704-6613credit unions, and office supply structions, and publications

stores have a collection of prod- needed to successfully manage
ucts available to print from a CD a business.CD/DVD for tax products.
or photocopy from reproducible You can order Publication • Tax law changes for 2007.proofs. Also, some IRS offices 1796, IRS Tax Products CD/
and libraries have the Internal • Tax Map: an electronic researchDVD, and obtain:
Revenue Code, regulations, In- tool and finding aid.• Current-year forms, instructions,ternal Revenue Bulletins, and

• Web links to various governmentand publications.Cumulative Bulletins available for
agencies, business associations,research purposes. • Prior-year forms, instructions, and IRS organizations.• Services. You can walk in to your and publications.

• “Rate the Product” survey—yourlocal Taxpayer Assistance • Bonus: Historical Tax Products opportunity to suggest changesCenter every business day for
DVD - Ships with the final re-personal, face-to-face tax help. for future editions.lease.An employee can explain IRS • A site map of the CD to help youletters, request adjustments to • Tax Map: an electronic research

navigate the pages of the CDyour tax account, or help you set tool and finding aid.
with ease.up a payment plan. If you need • Tax law frequently asked ques-to resolve a tax problem, have • An interactive “Teens in Biz”tions.questions about how the tax law module that gives practical tips

applies to your individual tax re- • Tax Topics from the IRS tele- for teens about starting their own
turn, or you’re more comfortable phone response system. business, creating a business
talking with someone in person, plan, and filing taxes.• Fill-in, print, and save featuresvisit your local Taxpayer Assis-

for most tax forms.tance Center where you can An updated version of this CD is
spread out your records and talk • Internal Revenue Bulletins. available each year in early April. You
with an IRS representative can get a free copy by calling• Toll-free and email technical sup-
face-to-face. No appointment is 1-800-829-3676 or by visiting www.irs.port.
necessary, but if you prefer, you gov/smallbiz.• The CD which is released twicecan call your local Center and

during the year.leave a message requesting an
■
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To help us develop a more useful index, please let us know if you have ideas for index entries.
Index See “Comments and Suggestions” in the “Introduction” for the ways you can reach us.
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