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SUMVARY: This docunent contains final regulations on the exenpt
facility bond rules applicable to tax-exenpt bonds issued by
state and | ocal governnments. The regulations affect issuers of
t ax- exenpt bonds and anmend provisions in the current regul ations
permtting renmedial actions for tax-exenpt bonds issued by state
and | ocal governnents.

DATES: Effective Date: These reqgul ations are effective August

13, 2004.

Applicability Date: For dates of applicability, see

81.141-16(c) and (d) of these regul ations
FOR FURTHER | NFORMATI ON CONTACT: Vicky Tsilas, (202) 622-
3980 (not a toll-free nunber).
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Backgr ound

Thi s docunent anends 26 CFR part 1 under sections 141 and
142 of the Internal Revenue Code by anending rules pertaining to
remedi al actions (the final regulations). On July 21, 2003, the
| RS published in the Federal Register a notice of proposed
rul emaki ng (REG 132483-03) (68 FR 43059) (the proposed
regul ations). The proposed regul ations would anend (1) the
definition of nonqualified bonds in 81.141-12, (2) the rules in
881.141-12 and 1.142-2, pertaining to the allocation of
nonqual i fi ed bonds, and (3) the effective date provisions under
881.141-15(e) and 1.141-16(c). A public hearing was schedul ed
for Novenber 4, 2003. The public hearing was cancel | ed because
no requests to speak were received. Witten comments on the
proposed regul ati ons were received. After consideration of the
witten comments, the proposed regul ati ons under 881.141-16 and
1.142-2 are adopted as revised by this Treasury decision. The
revisions are discussed bel ow.
Expl anati on of Provisions

A. Proposed Regul ati ons

The proposed regul ati ons propose two changes to the
remedi al action rules contained in 881.141-12 and 1.142-2.
First, the proposed regul ati ons woul d change the definition of
nonqual i fi ed bonds under 81.141-12 to provide that the

nonqual i fi ed bonds are a portion of the outstanding bonds in an



anount that, if the remaining bonds were issued on the date on
whi ch the deliberate action occurs, the remaining bonds woul d
not satisfy the private business use test or private |oan
financing test, as applicable. For this purpose, the proposed
regul ati ons provide that the anmount of private business use is
the greatest percentage of private business use in any one-year
period comencing with the deliberate action.

Second, the proposed regul ati ons woul d anend t he provi sions
of 81.141-12 (relating to redenption or defeasance) and 81.142-2
relating to allocations of nonqualified bonds. Under the
proposed regul ations, allocations of nonqualified bonds nust be
made on a pro rata basis, except that an issuer nay treat any
bonds of an issue as the nonqualified bonds so long as (i) the
remai ni ng wei ghted average maturity of the issue, determ ned as
of the date on which the nonqualified bonds are redeened or
def eased (determination date), and excluding fromthe
determ nation the nonqualified bonds redeenmed or defeased by the
i ssuer, is not greater than (ii) the remai ning wei ghted average
maturity of the issue, determi ned as of the determ nation date,
but without regard to the redenption or defeasance of any bonds
(i ncluding the nonqualified bonds) occurring on the
determ nati on date.

The proposed regul ations al so woul d anend 8§81. 141- 15(e) and

1.141-16(c) to provide that for bonds issued before My 16,



1997, issuers may apply 881.141-12 and 1.142-2 without regard to
the 10% year |limtation on defeasances contained in those
regul ations.

B. Final Reqgul ations

Publ ic comments were received regardi ng the proposed
regul ati ons. These coments request that the anount of
nonqual i fi ed bonds be determ ned in a manner consistent with the
general neasurenent rules under § 1.141-3(g). Because of the
interrel ati onship between the renedial action provisions of
81.141-12 and the allocation and accounting rules of 81.141-6
(which are currently reserved), the proposed regul ati ons under
881.141-12 and 1.141-15 are not being finalized at this tine.

It is anticipated that these proposed regulations wll be
finalized in connection with the provision of the allocation and
accounting rules.

Comment ators agreed with the proposed change that allows
any bonds of an issue to be treated as the nonqualified bonds,
provi ded that the redenption or defeasance does not have the
effect of extending the weighted average maturity (WAM of the
i ssue. However, the commentators stated that under the bond
i ndentures for certain fixed rate bonds, the redenption or
def easance of bonds with the | ongest maturities in an issue
could result in an extension of the WAM of the issue. Under

sonme bond indentures, optional redenptions of a portion of a



term bond nmust be used first to reduce the earliest mandatory
si nki ng fund paynents on the bond. In this case, the redenption
or defeasance of the |ongest bonds could result in an extension
of the WAM Commentators indi cated that requiring an issuer to
use the pro rata allocation nethod in these circunstances is
i nappropriate and reconmended that the regul ations be revised to
permt the |longer bonds to be treated as the nonqualified bonds,
which is permtted under the existing regulations. The IRS and
Treasury Department agree that additional flexibility should be
provi ded for outstanding bonds with bond i ndentures that prevent
conpliance with the WAM rul e, but believe that extensions of the
WAM shoul d not be permtted on a prospective basis. As a
result, the final regulations provide that for purposes of
81.142-2(e)(2), in addition to the allocation nmethods permtted
in 81.142-2(e)(2), an issuer nmay treat bonds wth the | ongest
maturities (determ ned on a bond-by-bond basis) as the
nonqual i fi ed bonds, but only with respect to failures to
properly use proceeds that occur on or after May 14, 2004 with
respect to bonds sold before August 13, 2004.

O her comments were received that are beyond the scope of
this project. The IRS and Treasury Departnment continue to
consi der these comments.

Ef fecti ve Dates



The final regulations apply to failures to properly use
proceeds that occur on or after August 13, 2004 and may be
applied by issuers to failures to properly use proceeds that
occur on or after May 14, 2004, provided that the bonds are
subject to 81.142-2. The final regulations that anend 81.141-
16(c) apply to bonds issued before May 16, 1997, that are
subject to 81.142-2, for purposes of failures to properly use
proceeds that occur on or after April 21, 2003.

Speci al Anal yses

It has been determned that this Treasury decision is not a
significant regulatory action as defined in Executive O der
12866. Therefore, a regulatory assessnment is not required. It
has al so been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U S.C. chapter 5) does not apply
to these regul ati ons, and because the rule does not inpose a
collection of information on small entities, the provisions of
the Regulatory Flexibility Act (5 U S.C. chapter 6) do not
apply.

Drafting Information

The principal authors of these regul ati ons are Rebecca L.
Harrigal and Vicky Tsilas, Ofice of Associate Chief Counse
(Tax- exenpt and Governnent Entities), IRS. However, other

personnel fromthe IRS and Treasury Departnent participated in



t heir devel oprent.
List of Subjects in 26 CFR Part 1

| ncome taxes, Reporting and recordkeepi ng requirenents.
Adoption of Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is anended as foll ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues to
read in part as foll ows:

Authority: 26 U S.C. 7805 * * *

Par. 2. Section 1.141-0 is anmended by adding an entry to
the table for 81.141-16(d) to read as foll ows:

8§1.141-0 Table of contents.

* * * * *

81.141-16 Effective dates for qualified private activity bond
pr ovi si ons.

* * * * *

(d) Certain renedial actions.
(1) Ceneral rule.
(2) Special rule for allocations of nonqualified bonds.

* * * * *

Par. 3. Section 1.141-16 is anended by revising paragraph
(c) and addi ng paragraph (d) to read as foll ows:

81.141-16 Effective dates for qualified private activity bond
provi si ons.

* * *x % %



(c) Perm ssive application. The regulations designated in

paragraph (a) of this section may be applied by issuers in
whol e, but not in part, to bonds outstanding on the effective
date. For this purpose, issuers may apply 81.142-2 w thout
regard to paragraph (c)(3) thereof to failures to properly use
proceeds that occur on or after April 21, 2003.

(d) Certain renedial actions--(1) General rule. The

provi sions of 81.142-2(e) apply to failures to properly use
proceeds that occur on or after August 13, 2004 and may be
applied by issuers to failures to properly use proceeds that
occur on or after My 14, 2004, provided that the bonds are
subject to 81.142-2

(2) Special rule for allocations of nonqualified bonds

For purposes of 81.142-2(e)(2), in addition to the allocation
met hods permtted in 81.142-2(e)(2), an issuer may treat bonds
with the | ongest maturities (determ ned on a bond- by-bond basi s)
as the nonqualified bonds, but only with respect to failures to
properly use proceeds that occur on or after May 14, 2004 with
respect to bonds sold before August 13, 2004

Par. 4. Section 1.142-0 is anmended by revising the entry
to the table for 81.142-2 paragraph (e) to read as foll ows:

81.142-0 Table of contents

* * * * *



8§1.142- 2 Renedi al actions.

*x * * * *

(e) * k* %

(1) Amount of nonqualified bonds.
(2) Allocation of nonqualified bonds.

* * * * *

Par. 5. Section 1.142-2 is anmended by revising paragraph
(e) to read as foll ows:

81.142-2 Renedial actions

* * * * *

(e) Nonqualified bonds—(1) Amunt of nonqualified bonds.

For purposes of this section, the nonqualified bonds are a
portion of the outstanding bonds in an anount that, if the
remai ni ng bonds were issued on the date on which the failure to
properly use the proceeds occurs, at |east 95 percent of the net
proceeds of the remaining bonds woul d be used to provide an
exenpt facility. |If no proceeds have been spent to provide an
exenpt facility, all of the outstanding bonds are nonqualified
bonds.

(2) Alocation of nonqualified bonds. Allocations of

nonqual i fi ed bonds nust be nmade on a pro rata basis, except that

an i ssuer may treat any bonds of an issue as the nonqualified

bonds so | ong as--
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(i) The remai ni ng wei ghted average maturity of the issue,
determ ned as of the date on which the nonqualified bonds are
redeened or defeased (determ nation date), and excluding from
the determ nation the nonqualified bonds redeened or defeased by
the issuer to neet the requirenents of paragraph (c) of this

section, is not greater than



(ii) The remaining wei ghted average maturity of the
i ssue, determ ned as of the determ nation date, but w thout
regard to the redenption or defeasance of any bonds
(i ncluding the nonqualified bonds) occurring on the
determ nation date.
Nancy Jar di ni

Acting Deputy Conmi ssioner of Internal
Revenue.

Approved: July 18, 2004

Gregory Jenner
Acting Assistant Secretary of the
Treasury.



